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ADVERTISEMENT. 


IN  undertaking  this  new  edition  of  Monfieur  Dc. 
Vattel's  treatife,  it  was  not  my  intention  to  give 
what  might  ftridtly  be  called  a  new  tranflation.  To 
add  the  author's  valuable  notes  from  the  poflhumous 
edition  printed  at  Neuchatel  in  1773,  — to  corrcft 
fome  errors  I  had  obferved  in  the  former  verfion,— 
and  occafionally  to  amend  the  language  where  doubt-* 
fill  or  obfcure,  —  were  the  utmofl  limits  of  my  ori- 
ginal plan.  As  I  proceeded,  however,  my  alterations 
became  more  numerous :  but  whether  they  will  be 
acknowledged  as  amendments,  it  muft  refl  with  the 
reader  to  determine.  Even  if  his  decifion  (hould  be 
more  £ivourable  than  I  have  any  reafon  to  expedl,  I 
Uy  no  claim  to  praife  for  my  humble  efforts,  but 
flull  efleem  myfelf  very  fortunate  if  I  efcape  the  fc- 
tcrity  of  cenfure  for  prefenting  the  work  to  the 
public  in  a  ffate  flill  fo  far  fhort  of  perfeftion.  Con- 
fcious  of  its  defefts,  I  declare  with  great  finccrity— « 

•  • .  •  Vcniam  pro  laudc  peto,  — laudatus  abunJc, 
Non  faftiditus  fi  tibi,  ledor,  ero. 


i^^^^'  THE  EDITOR. 

«7 1.  1797- 


PREFACE. 

rH  E  Law  of  Nations,  though  fo  noble  and 
important  a  fubjedt^   has  not  hitherto  been 
treated  of  with  all  the  care  it  deferves.     The  greatet 
part  of  mankind  have  therefore  only  a  vague,  a  very 
incomplete,  and  often  even  a  falfe  notion  of  it.    Thi 
generality  of  writers,  and  even  celebrated  authors^ 
almoft  excluiively  confine  the  name  of  the  Law  olf 
Nations  to  certain  maxims  and  cuAoms  which  have 
been  adopted  by  di^erent  nations,   and  which   the 
pautual  confent  of  the   parties   has  alone  rendered 
obligatory  on  them.     This  is  confining  within  very 
QiLrrow  bounds  a  law  fo  cxtenfivc  in  its  own  nature; 
and  in  whidi  the  whole  human  race  are  fo  intimately 
concerned ;  it  is  at  the  fame  time  a  degradation  of 
that  law,  in  confequence  of  a  mifconception  of  its 
real  origin. 

There  certainly  cxifts  a  natural  law  of  nations; 
iince  the  obligations  of  the  law  of  nature  are  no  lefs 
binding  on  jdates^  on  men  united  in  political  fociety; 
than  on  individuals.  But;  to  acquire  an  exadt  know- 
ledge of  that  law,  it  is  not  fufficicnt  to  know  what 
the  bw  of  nature  prefcribcs  to  the  individuals  of  the 
human  race.  The  application  of  a  rule  to  various 
^ubjeds  can  no  other\vife  be  made  than  in  a  manner 
•pccahlc  to  the  nature  of  each  fubjedt.  Hence  it 
follows  that  the  natural  law  of  nations  is  a  particular 
'cicnce^  confiiling  in  a  juft  and  rational  applicatiojl 
of  the  law  of  nature  to  the  affairs  and  condua  of  na- 
tions or  fovereigns.  All  thofe  treatifes^  therefore, in 
^ich  the  law  of  nations  is  blended  and  confounced 
with  the  Ordinary  law  of  nature,  -  are  incapable  of 
conveying  a  diftin<5t  idea  or  a  fubllantial  knowledge 
of  the  facred  law  of  nations. 

The  Ronuns  often  confounded  the  law  of  nltions 
with  the  law  of  nature,  giving  the  name  of**  ^e  law 
"  of  nations"  {Jus  Gentium)  to  the  law  of  n^e,  as 

t  ^   being 
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being  generally  acknowledged  and  adopted  by  all  cl- 

vilifed    nations  *.     The    definitions    given   by   the 

emperor  Juftinian,  of  the  law  of  nature,  the  law  of 

nations,  and  the  civil  law,  are  well  known.     **  The 

**  law  of  nature"  fays  he,  **  is  that  which  nature  teaches 

**  to  all  animals  -f- :  thus  he  defines  the  natural  law 

in  its  moft  extenfive  fenfe,  not  that  natural  law  which 

is  peculiar  to  man,  and  which  is  derived  as  well  from 

his  rational  as  from  his  animal  nature.     "  The  civil 

**  law,"  that,  emperor  adds,  **  is  that  which  each  na- 

**  tion  has  eftablilhed  for  herfelf,  and  which  pecu- 

**  liarly  belongs  to  each  ftate  or  civil  fociety.     And 

**  that   law,   which   natural   reafon   has   eftablifhed 

**  among  all  mankind,  and  which  is  equally  obferved 

**  by  all  people,  is  called  the  law  of  nations,  as  being 

"  a  law  which  all  nations  follow  J,"   In  thefucceed- 

ing  paragraph  the  emperor  feems  to  approach  nearer 

to  the  fenfe  we  at  prefent  give  to  that  term.     **  The 

**  law  of  nations,"    fays  he,    '*  is  common  to  the 

**  whole  human  race.     The  exigencies  and  necefli- 

**  ties  of  mankind  have  induced  all  nations  to  lay 

**  down  and  adopt  certain  rules  of  right.     For  wars 

**  have  arifen,  and  produced  captivity  and  fervitude, 

*'  which  are  contrary  to  the  law  of  nature ;  fince, 

*'  by  the  law  of  nature,  all  men  were  originally  born 

**  free  §."     But,   from  what  he  adds— that  almoft 

all  kinds  of  contracts,  thofe  of  buying  and  felling,  of 

hire,  partnerfhip,  truft,  and  an  infinite  number  of 

*  Ncquc  vero  hoc  folum  naturil,  id  eft,  jure  gentium,  &c.  Cicero 
it  Offic.  lib.  ill.  c.  5. 

f  Jus  naturale  erf,  quod  natura  omnia  animalia  docuit.  Inflit.  lib, 
I.  ^it.  2. 

•:  Quod  quifque  populus  ipfe  fibi  jus  conftituit,  id  ipfius  proprium 
civ'ratis  ell,  vocaturque  jus  civile,  quafi  jus  proprium  ipfius  civitatis : 
quol  vcro  naturalis  ratio  inter  omnes  homines  conftituit,  id  apud 
omms  pera»que  cuftoditur,  vocaturque  jus  gentium,  quafi  quo  jure 
omnej  gcntcs  utantur.     Ibid.  §  i. 

§  Jis  autcm  gentium  ofnui  humano  generi  commune  eft  :  nam  ufu 
cxigctic  et  humanis  necclliratibus,  gentcs  humanae  jura  quacdam  (ibi 
conftiticriint.  Bella  etcnim  orta  fuiit,  trt  ciptivitaies  fcciitaj  ct  fervi- 
tutes,  qi«  funt  nnturali  juri  contraria?.  Jure  eniai  naturali  omnes 
hominesab  initio  libcri  nafv.tbaiitur.     Ibid.  §  2. 

Others, 


PREFACE.  V 

others,  owe  their  origin  to  that  law  of  nations,  —  it 
plainly  appears  to  have  been  Juftinian's  idea,  that,  ac- 
cording to  the  iituations  and  circumfVances  in  which 
men  were  placed,  right  reafon  has  dictated  to  them 
certain  maxims  of  equity,  fo  founded  on  the  nature 
of  things,  that  they  have  been  univerfally  acknow- 
ledged and  adopted.  Still  this  is  nothing  more  than 
the  law  of  nature  which  is  equally  applicable  to  all 
maniund. 

The  Romans,  however,  acknowledged  a  law  whofe 
obligations  are  reciprocally  binding  on  nations :  and 
to  ttat  law  they  referred  the  right  of  embaffies.  They 
hadalfo  their feciai  law,  which  was  nothing  more  than 
the  law  of  nations  in  its  particular  relation  to  public 
treaties,  and  efpecially  to  war.  The  feciaks  were 
the  interpreters,  the  guardians,  and,  in  a  manner, 
the  pricfts  of  the  public  faith  *. 

The  moderns  are  generally  agreed  in  reftridling  the 
appellation  of  "  the  law  of  nations"  to  that  fyftcm  of 
^ht  and  juftice  which  ought  to  prevail  between 
Mtions  or  Ibvereign  ftates.  They  differ  only  in  the 
ideas  they  entertain  of  the  origin  whence  that  fyllem 
^fe,  and  of  the  foundations  upon  which  it  rcils. 
The  celebrated  Grotius  underftands  it  to  be  a  fyftem 
cftabliftied  by  the  common  confent  of  nations ;  and 
^  thus  diftinguifhes  it  from  the  law  of  nature : 
*'  When  feveral  perfons,  at  different  times  and  in  va- 
•*  rious  places,  maintain  the  lame  thing  as  certain, 
"  fuch  coincidence  of  fentiment  muft  be  attributed 
"  to  fome  general  caufe.  Now,  in  the  quelHons  be- 
"  fore  us,  that  caufe  muft  neceffarily  be  one  or  the 
"  other  of  thefe  two — either  a  juftconfequenccdrawn 
"  from  natural  principles,   or  a  univcrlal  conlcnt. 

t  Fecinkst  quod  fidci  pfublica  inter  populos  pra?erant :  nam  per 
mfiebttut  juftum  conciperetiir  bellum  (ei  inde  dcliium),  ci  ut  fcedcre 
Wej  pacis  confticueretur.  Ex  his  mittcbant,  aiucquam  concipcretur, 
f"  ttj  repctcrcDt ;  ct  per  hos  cliam  nunc  fit  fadus.  Varro  dc  Lin^;. 
«.lib,  i?. 

a  2  "  The 
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•*  The  fi)nner  difcovcrs  to  us  the  law  of  nature,  and 
**  the  latter,  the  law  of  iaations  *." 

That  great  man,  as  appears  &ota  many  pa^Siges  in 
his  excettent  work,  had  a  glimpfe  of  the  truth :  but 
as  he  had  the  ta£k  of  extradting  from  the  rude  ore,  as 
it  were,  and  reducing  into  regular*  (hape  and  form,  a 
new  and  important  fubjeft  which  had  been  much 
hegleded  before  his  time,  it  is  not  {urpnfing,  that,**^ 
having  his  mind  burthened  with  an  immenfe  variety 
of  objects,  and  with  anum^berlefs  train  of  quotations 
which  formed  a  part  of  his  plan,  ^^^^  he  could  not  aU 
ways  acquire  thofe  diftinft  ideas  fo  necelfery  in  th* 
fciences.  Perfuaded  that  nations  or  fovereign  powers 
tare  fubjedt  to  the  authority  of  the  law  of  nature,  th€ 
obfcrvance  of  which  he  fo  frequently  recommends  to 
them,  M-^  that  learned  man,  in  &£t,  acknowledged  a 
natural  law  of  nations^  which  he  fbmewhere  calls  the 
internal  law  of  nations :  and  perhaps  it  will  appear 
that  the  only  diifference  between  him  and  us  lies  in 
the  terms*  But  we  have  already  obferved,  that,  in 
order  tofimn  this  natural  law  of  nations,  it  is  net 
fufficient  limply  to  apply  to  nations  what  the  law  of 
nature  decides  with  refpeft  to  individuals.  And  be- 
fides,  Grotius,  by  his  very  diflini^tion,  and  by  exclu^ 
fively  appropriating  the  name  of  '*  the  law  of  na- 
"  tions"  to  thofe  maxims  which  have  been  eftablifhed 
by  the  common  confent  of  mankind,  feems  to  inti- 
mate^  that  fovereigns^  in  their  tranfa&ions  with  each 
other^  cannot  infift  on  the  obfervancc  of  any  but  thofe 
laft-mentioned  maxims,— ^ refer ving  the  internal  law 
for  the  dire<ftion  of  their  own  confciences.  If— let- 
ting out  with  the  idea  that  political  focicties  or  na- 
tions live,  with  refpcd:  to  each  other,  in  a  reciprocal 
independence,  in  the  ftate  of  nature,  and  that,  as  po- 
litical bodies,  they  are  fubjed  to  the  natural  kpww— . 
Grotius  had  moreover  coniidered  that  the  law  muft 

♦  Dt  yuire  Belli  6^  tatis^  tranOate^  fey  Strbejrfac :  Preliminary 
I)iA£ourfe^  §41/ 

b(j 
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be  applied  to  thefe  new  fubjcds  in  a  manner  fuitable 
to  tMir  nature,  —  that  judicious  author  would  eafily 
bvc  difirovered  that  the  natural  law  of  nations  is  ^ 
pvticttlar  (ci^nce ;  that  it  produces  between  nations 
c?cn  an  external  obligation  wholly  independent  of 
their  willi  and  that  the  common  contfent  of  man- 
kind is  only  the  foundation  and  fource  of  a  particular 
kiftd  of  law  called  the  Arbitrary  Law  of  Nations. 

HohbeSf  in  whofe  work  we  difcover  the  hand  of 
tmtfter,  notwith^nding  his  paradoxes  and  detefta- 
ble  maxims, —rHobbes  was,  I  believe^  the  firft  who 
pre  a  diitin^  though  imperfedt  idea  of  the  law  of 
nttioos^  He  divides  the  taw  of  nature  into  that  of 
Mr,  and  that  of  ftates :  and  the  latter  is,  according 
to  hmiji  what  we  ufually  call  the  law  of  nations. 
•*  The  maxims,''  he  adds,  **  of  each  of  thefe  laws 
"  arc  precifcly  the  fame :  but  as  ftates  once  efta- 
^  bliAied  afltime  perfonal  properties,  that  which  is 
*'  temied  the  natural  law  when  we  fpeak  erf"  the  du- 
'^  tics  of  individuals,  is  called  the  law  of  na^tions  when 
"  applied  to  whole  nations  or  ftates  *."  This  author 
btt  well  obferved,  that  the  law  of  nations  is  the  law 
of  nature  applied  to  ftates  or  nations.  But  we  fliall 
fee  in  the  courfe  of  this  work,  that  he  was  miftakcn 
in  the  idea  that  the  law  of  nature  does  not  fuffer  any 
occcflary  change  in  that  application,  —  an  idea  from 
^^h  he  concluded  that  the  maxims  of  the  law  of 
>ttttre  and  thofe  of  the  law  of  nations  are  precifely 
the&me. 

Puflendorf  declares  that  he  unrefervedly  fubfcribes^ 
te  this  opinion  efpoufed  by  Hobbes  -f.  He  has 
lot  thercto^e  (eparat<;ly  treated  of  the  law  of  nations,, 

*  tvrfin  (Zr«)  watmralis  dividi  poteft  in  naturalem  hominum,  qu». 
^oUiimir  dici  Lix  Naturae ^  et  xuturatem  civil Mtum^  quae  dici  poteft 
^  ftsrina,  Tulgo  autem  jfus  Gentium  appellatur.  Praecepta  utriufquc 
ttini  fmit :  Mi  oiiit  civicates  femel  inAitutst  induunt  proprktates 
hwmm  pcribmlcft  lex  quam,  loquentes  de  homtnum  finguloruia 
•iribi  mmimrmkm  dicimus,  applicata  totis  civitatibus^  nationibus^  five 
|Bttilms»  vocatur  Jms  Gentium,     De  Cive,  c.  xiv.  §  4. 

t  Pofeidorf 's  Law  of  Nature  and  Nations,  book  ii«  cbi^  iiU  ( 13. 

a  x  but 


viii  PREFACE, 

but  has  every- where  blended  it  with  the  law  of  nature 
properly  fo  called. 

Barbeyrac,  who  performed  the  office  of  tranflator 
and  commentator  to  Grotius  and  Puffendorf,  has  ap- 
proached much  nearer  to  the  true  idea  of  the  law  of 
nations.  Though  the  work  is  in  every  body's  hands, 
I  fhall  here,  for  the  reader's  convenience,  tranfcribe 
one  of  that  learned  tranflator's  notes  on  Grotius's  Law 
of  War  and  Peace  *.  "  I  acknowledge,"  fays  he, 
**  that  there  are  laws  common  to  all  nations, — things 
**  which  all  nations  ought  to  praftife  towards  each 
*'  other :  and  if  people  choofe  to  call  thefe  the  law 
**  of  nations,  they  may  do  fo  with  great  propriety, 
**  But  fetting  afide  the  confideration  that  the  confent 
*'  of  mankind  is  not  the  bafis  of  the  obligation  by 
**  which  we  are  bound  to  obferve  thofe  laws,  and  that 
**  it  cannot  even  poflibly  take  place  in  this  inftance, — 
*'  the  principles  and  the  rule§  of  fuch  a  law  are  in  faft 
*^  the  fame  as  thofe  of  the  law  of  nature,  properly  fo 
"  called  ;  the  only  difference  confifting  in  the  mode 
"  of  their  application,  which  may  be  fomewhat  va- 
"ried,  on  account  of  the  difference  that  fometimes 
**  happens  in  the  manner  in  which  nations  fettle  tlieir 
**  affairs  with  each  other." 

It  did  not  efcape  the  notice  of  the  author  we  have 
jufl  quoted,  that  the  rules  and  decifions  of  the  law  of 
nature  cannot  be  purely  and  fimply  applied  to  fovereign 
flates,  and  that  they  mufl  neceffarily  undergo  fome 
modifications  in  order  to  accommodate  them  to  the 
nature  of  the  new  fubjedts  to  which  they  are  applied. 
But  it  docs  not  appear  tliat  he  difcovered  the  full  ex- 
tent of  this  idea,  fince  he  feems  not  to  approve  of  the 
mode  of  treating  the  law  of  nations  feparately  from  the 
law  of  nature  as  relating  to  individuals.  He  only 
commends  Budsus's  method,  faying,  **  it  was  right 
'*  in  that  author  to  point  out  -f,  after  each'article  of 
"  the  law  of  nature,  the  application  which  may  be 

♦  Book  i.  chap,  i,  §  14,  note  3. 
t  In  his  Elementa  PhUof.  Pracl:. 
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''  made  of  it  to  nations  in  their  mutual  relations  to  each 
*•  other,  —  fo  far  at  leaft  as  his  plan  permitted  or  re- 
"  quired  that  he  fhould  do  this  *."  Here  Barbeyrac 
nude  one  ftep  at  leaft  in  the  right  track :  but  it 
required  more  profound  refledtion  and  more  extenfive 
views  in  order  to  conceive  the  idea  of  a  fyftem  of 
natural  law  of  nations,  which  (hould  claim  the  obe- 
dicnce  of  ftates  and  fovereigns,  —  to  perceive  the 
utility  of  fuch  a  work,  and  efpccially  to  be  the  firft  to 
execute  it. 

This  glory  was  referved  for  the  baron  de  Wolf. 
That  great  philofopher  faw  that  the  law  of  nature 
could  not,  with  fuch  modifications  ^  the  nature  of 
the  fubjcdls  required,  and  with  fufficient  precifion, 
cleamefs,  and  folidity,  be  applied  to  incorporated  na- 
tions or  ftates,  without  the  afliftance  of  thofe  general 
principles  and  leading  ideas  by  which  the  application 
is  to  be  diredled ; — that  it  is  by  thofe  principles  alone 
we  are  enabled  evidently  to  demonftrate  that  the  de- 
cilions  of  the  law  of  nature  refpedling  individuals  muft, 
purtuant  to  the  intentions  of  that  very  law,  be  chang- 
ed and  moditied  in  their  application  to  ftates  and  po- 
litical focieties, — and  thus  to  form  a  natural  and  ne- 
ccffary  law  of  nations  -j-:  whence  he  concluded,  that 
it  was  proper  to  form  a  diftind  fyftem  of  the  law  of 
nations, — a  taik  which  he  has  happily  executed.  But 

•  N'otc  a  on  Puffcnflorf 's  Law  of  Xaturc  and  Nations,  book  ii.  chap, 
?•  §  2}.  1  have  not  been  able  to  procure  Biidieiii's  work,  from  which 
^  Julpert  that  Barbeyrac  derived  this  idea  of  the  Law  of  Nations. 

t  U  It  were  not  more  advifable,  for  the  lake  of  brevity,  of  avoidin]g 
^r-erir'nni,  ar.d  lakin;;  advantage  of  the  ideas  already  formed  and  cfta- 
tv:.hrd  in  the  minds  of  men, — if,  for  all  thcfc  reafons,  it  were  not  more 
^nn^rnient  to  prefuppofe  in  this  indance  a  knowledge  of  the  ordinary 
hw  of  nature,  and  on  that  ground  tD  undertake  the  talk  of  applying  it 
tofovertign  ftiitf^, — it  wo'ild,  inftead  of  fpeaking  of  fuch  a])pIication, 
^morc  accurate  r»i  f.iy,  that,  9%  :!ie  law  of  nature,  properiy  To  called, 
*itiis  natural  law  ot  individuals  and  foiinued  on  the  nature  of  man,  fo 
■^Jfrntural  liw  of  nation*:  Is  the  na'urnl  law  o:  political  focieties,  and 
toanded  on  I'le  nature  of  thofe  focifties.  But  as  the  rcfult  of  cither 
isode  is  ultimately  the  fame,  1  have  in  preference  adopted  the  more 
'^^mprnHio'is  one.  As  the  law  of  nature  has  already  been  treated  of  in 
*n  mpie  and  farl«,iarlory  rtinnner,  the  fti jrtcH  way  o  liniplv  to  make  a 
ntlbiul  jppliiation  of  it  to  nations. 

a  A  it 
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it  is  juft  that  we  Ihould  hear  what  Wolf  himfelf  fays 
m  his  Preface. 

**  Nations  */'  fays  he,  ^^  do  nQt,  in  their  mutual 
♦*  relations  to  each  other,  acknowledge  4ny  other 
**  law  than  that  which  nature  herfelf  has  eftablifhed. 
<*  Perhaps,  therefore,  it  may  appear  fuperfluous  to 
"  give  a  treatife  on  the  law  of  nations,  as  diftinft  front 
•^  the  l^w  of  nature.  But  thofe  who  entertain  this 
^*  idea  have  not  fufficiently  ftudied  the  fubjeft.  Na- 
**  tions,  it  is  true,  can  only  be  confidcred  as  fb  many. 
"  individual  perfons  living  together  in  the  fkte  of  na- 
"  tore  ;  and,  for  that  reafon,  we  muft  apply  to  them 
**  all  the  duties  and  rights  which  nature  prefcribes 
**  and  attributes  to  men  in  general,  as  being  natu- 
**  rally  born  free,  and  bound  to  each  other  by  no  ties 
"  but  thofe  of  nature  alone.  The  law  which  zxifts 
*^  from  this  iapplication,  and  the  obligations  refulting 
"  from  it,  proceed  from  that  immutable  law  founded 
"  on  the  nature  of  man  ;  and  thus  the  law  of  nations. 
**  certainly  belongs  to  the  law  of  nature  :  it  is  there- 
"  fore,  on  account  of  its  origin,  called  the  natural, 
**  and,  by  ^-eafon  of  its  obligatory  force,  the  necejfary 
'*  law  of  nations.  That  law  is  common  to  all  na- 
**  tions  ;  and  if  any  one  of  them  does  not  refpcft  it 
**  in  her  anions,  fhe  violates  the  common  rights  of 
<*  all  the  others." 

^\  But  nations,  or  fovereign  ftates  being  moral  per- 
"  fon's^  and  the  fubjedls  of  the  obligations  and  rights 
' '  refulting,  in  virtue  of  the  law  of  nature,  from  the 
^'  aft  of  aflbciation  which  has  formed  the  political 
^*  body,-— the  nature  andeilence  of  thefe  moral  per- 
'•  fons  neceflarily  differ,  in  many  refpedts,  from  the 
*'  nature  and  eflence  of  the  phyfical  individuals,  or 
*'  men,  of  whom  they  are  compofed.  When,  there- 
"  fore,  we  would  apply  to  nations  the  duties  which 
"  the  law  of  nature  prefcribes  to  individual  man,  and 
**  the  rights  it  confers  on  him  in  order  to  enable  him 

♦  A  nation  here  aieans  a  fovereign  flate,  an  independent  political 
fociety. 

**  to 
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^  to  fulfil  his  dutiesi—iince  thofe  rights  and  thofe 
^  duties  can  be  no  other  than  what  are  confident  with 
'•  the  nature  of  their  fubjedls,  they  muft,  in  their  ap- 
''  plication,  necef&fily  undergo  a  change  fuitable  to 
•'  the  new  fubjedls  to  which  they  are  applied.  Thus 
*  we  lee  that  the  law  of  nations  does  not  in  every 
**  particular  remain  the  fame  as  the  law  of  nature, 
**  regulating  the  actions  of  individuals.  Why  may 
•*  it  not  therefore  be  feparately  treated  of,  as  a  law 
••  peculiar  to  nations  ?" 

Being  mjrfelf  convinced  of  the  utility  of  fuch  a 
work,  I  impatiently  waited  for  Monfieur  Wolf's  pro- 
doftion,  and,  as  foon  as  it  appeared,  formed  the  de- 
fign  of  &cilitating,  for  the  advantage  of  a  greater 
number  of  readers,  the  knowledge  of  the  luminous 
ideas  which  it  contains.     The  treatife  of  the  philofo* 
pher  of  Hall  on  the  law  of  nations  is  dependent  on  all 
diofe  of  the  fame  author  dn  philofophy  and  the  law 
of  nature.     In  order  to  read  and  underiland  it,  it  is 
neceffiuy  to  have  previoufly  ftudied  fixteen  or  feven- 
tcen  quarto  volumes  which  precede  it.    Befides,  it  is 
written  in  the  manner  and  even  in  the  formal  method 
of  geometrical  works.     Thefe  circunxftances  prefent 
obftacles  TiHiich  render  it  nearly  uiclei|s  to  thofe  very 
pcrfons  in  whom  the  knowledge  and  tafte  of  the  true 
principles  of  the  law  of  nations  are  moft  important  and 
moft  defirable.     At  fidl  I  thought  that  I  (houldhave 
kad  nothing  farther  to  do,  than  to  detach  this  treat  iic 
from  the  entire  fyftem  by  rendering  it  independent  of 
cwy  thing  Monfieur  Wolf  had  (aid  before,  and  to 
give  it  a  new  form,  more  agreeable,  and  better  calcu- 
fated  to  enfure  it  a  reception  in  the  polite  world.  With 
that  view,  I  made  fome  attempts ;  but  I  foon  found, 
that  if  I  indulged  the  expectation  of  procuring  readers 
amoQg  that  clafs  of  perfons  for  whom  I  intended  to 
write,  and  of  rendering  my  efforts  beneficial  to  man* 
kind,  it  was  neceflary  that  I  fhouM  form  a  very  diffc-» 
itnt  work  fix>m  that  which  lay  before  me,  and  under- 
take to  fumifh  an  original  produdioiu  The  method 

followed 
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followed  by  Monfieur  Wolf  has  had  the  cfFe<ft  of  ren^ 
dering  his  work  dry,  and  in  many  refpeifls  incomplete. 
The  different  fubjeds  are  fcattered  through  it  in  a 
manner  that  is  extremely  fatiguing  to  the  attention : 
and  as  the  author  had,  in  his  "  Law  of  Nature,*'  treat- 
ed of  univerfal  public  law,  he  frequently  contents 
himfelf  with  a  bare  reference  to  his  former  produc- 
tion, when,  in  handling  the  law  of  nations,  he  fpeak$ 
of  the  duties  of  a  nation  towards  herfelf 

From  Monfieur  Wolf's  treatife,  therefore,  I  have 
only  borrowed  whatever  appeared  moft  worthy  of  at- 
tention, efpecially  the  definitions  and  general  princi- 
ples ;  but  I  have  been  careful  in  felefting  what  I  drew 
from  that  fource,  and  have  accommodated  to  my 
own  plan  the  materials  with  which  he  furnifhed  me, 
Thofe  who  have  read  Monfieur  Wolf's  treatifes  on 
the  law  of  nature  and  the  law  of  nations,  will  fee 
what  advantage  I  have  made  of  them.  Had  I  every- , 
where  pointed  out  what  I  have  borrowed,  my  pages 
would  be  crowded  with  quotations  equally  ulelefe  and 
difagreeable  to  the  reader.  It  is  better  to  acknow- 
ledge here,  once  for  all,  the  obligations  I  am  under  to 
that  great  mafter.  Although  my  work  be  very  dif- 
ferent from  his  (as  will  appear  to  thofe  who  are  will- 
ing to  take  the  trouble  of  making  the  comparifon), 
I  confvifs  that  I  fhould  never  have  had  the  courage  to 
launch  into  fo  extenfive  a  field,  if  the  celebrated  phi- 
lofopher  of  Hall  had  not  preceded  my  fteps,  and  held 
forth  a  torch  to  guide  me  on  my  way. 
•  Sometimes,  however,  I  have  ventured  to  deviate 
from  the  path  which  he  had  pointed  out,  and  have 
adopted  fcntiments  oppofite  to  his.  I  will  here  quote 
a  few  inftances.  Monfieur  Wolf,  influenced  perhaps 
by  the  example  of  numerous  other  writers,  has  devoted 
fcveral  fccnons  *  to  the  exprefs  purpofe  of  treating  of 
the  nature  oi patrimonial  kingdoms,  withput  rejedting 
or  redtifying  that  idea  fo  dcijrading  to  human  kind, 
I  do  not  even  admit  of  fuch  a  denomination,  which  I 

^     •  In  the  Vlllth  Part  of  his  Law  of  Nature,  andin  hb  Law  of  Nations. 

thinly 
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diink  equally  (hcxrking,  improper,  and  dangerous, 
both  in  its  cffedts,  and  in  the  impreffions  it  may  give 
to  fovcrcigns :  and  in  this,  I  flatter  myfelf  I  fliall  ob- 
tain the  fuffirage  of  every  man  who  poflefles  the  fmall- 
cft  fpark  of  reafon  and  fentiment,  —  in  ihort,  of  every 
true  citizen. 

Monfieur  Wolf  determines  (Jus  Gent.  §  878)  that 
it  is  naturally  lawful  to  make  ufe  of  poilbned  weapons 
in  war.  I  am  (hocked  at  fuch  a  deciiion,  and  forry 
to  find  it  in  the  work  of  fo  great  a  man.  Happily 
for  the  human  race,  it  is  not  difficult  to  prove  the 
contrary,  even  from  Monfieur  Wolf's  own  principles. 
What  I  have  faid  on  this  fubjedt  may  be  feen  in 
Book  III.  §156. 

In  the  very  outfet  of  my  work,  it  will  be  found 
that  I  diflfcr  entirely  from  Monfieur  Wolf  in  the  man- 
ner of  eftabliihing  the  foundations  of  that  fpecies  of 
law  of  nations  which  we  call  voluntary.  Monfieur 
Wolf  deduces  it  from  the  idea  of  a  great  republic 
(chitatis  maxima)  inftituted  by  nature  herfelf,  and  of 
which  all  the  nations  of  the  world  are  members.  Ac- 
cording to  him,  the  voluntary  law  of  nations  is,  as  it 
were,  the  civil  law  of  that  great  republic.  This  idea 
Hoes  not  (atisfy  me ;  nor  do  I  think  the  fiftionof  fuch 
a  republic  either  admiflible  in  itfelf,  or  capable  of 
affbrding  fufficiently  folid  grounds  on  which  to  build 
the  rules  of  the  univerfal  law  of  nations  which  (hall 
ncceflarily  claim  the  obedient  acquiefcence  of  fove- 
rcign  ftates.  I  acknowledge  no  other  natural  fociety 
between  nations  than  that  which  nature  has  eftabliflied 
between  mankind  in  general.  It  is  efiTential  to  every 
civil  (bciety  {chitati)  that  each  member  have  re- 
figncd  a  port  of  his  right  to  the  body  of  the  fociety, 
and  that  there  exift  in  it  an  authority  capable  of  com- 
manding all  the  members,  of  giving  them  laws,  and 
of  compelling  thofc  who  (hould  refufe  to  obey.  No- 
thing of  this  kind  can  be  conceived  or  fuppofed  to 
fubfiil  between  nations.  Each  fovereign  ftate  claims 
and  adually  pollefles  ai>  abfolutc  independence  on 

7  all 
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all  the  others.  They  are  all,  according  to  Monfieitr 
Wolf  himfelf,  to  be  confidcred  as  fo  many  individuals 
who  live  together  in  the  ftate  of  nature^  and  who  ac- 
knowledge no  other  laws  but  thofc  of  nature,  or  of 
her  Great  Author.  Now,  although  nature  has  indeed 
eftablifticd  a  general  fociety  between  mankinds  by 
creating  them  fubjetft  to  fuch  wants  as  render  the 
alfiftance  of  their  ifellow-creatures  indifpen^bly  ne* 
,  ceffary  to  enable  them  to  live  in  a  manner  fuitablc  to 
men,  —  yet  (be  has  not  impofed  on  them  any  particu-^ 
lar  obligation  to  unite  in  civil  fociety,  properly  fo. 
called :  and  if  they  all  objcyed  the  injunftions  of  diat 
good  parent,  their  fubjeftipn  to  the  ifeftraints  of  civil 
fociety  would  be  unneceflary.  It  is  true,  that,  as 
there  does  not  exift  in  mankind  a  difpofition  volun- 
tarily to  obferve  towards  each  othei:  the  rules  of  the 
law  of  nature,  they  have  had  recourfe  to  a  political 
aflbciation,  as  the  only  adequate  remedy  againft  the 
depravity  of  the  majority,— the  only  means  of  fe- 
curing  the  condition  of  the  good,  and  reprefling  the 
wicked :  and  tlie  law  of  nature  itfelf  approves  of  tlu* 
cftablifliment.  But  it  is  eafy  to  perceive  that  the  civic 
aflbciation  is  very  far  from  being  equally  ncccflary 
between  nations,  as  it  was  between  individuals.  We 
cannot  therefore  fay  that  nature  equally  recommends 
it,  much  lefs  that  fhe  has  prefcribcd  it.  Individuals 
are  fo  conftitutcd,  and  are  capable  of  doing  fo  little 
by  themfelves,  that  they  can  fcarcely  fubfifl:  without 
the  aid  and  the  laws  of  civil  fociety.  But  as  foon  a$ 
a  confiderable  number  of  them  have  united  under  thc^ 
iame  government,  they  become  able  to  fupply  mod  of 
their  wants ;  and  the  afliftance  of  other  political  fo* 
jcieties  is  not  fo  nece(&ry  tp  thgm.as  that  of  individual! 
is  to  an  individual.  Thefe  focieties  have  flill,  it  is 
true,  powerful  motives  for  carrying  on  a  communi- 
cation and  commerce  with  each  other;  and  it  is  even 
their  duty  to  do  it ;  fince  no  man  can,  without  good 
reafons,  refiife  afliftance  to  another  man.  But  the  law  of 
nature  may  fuffice  to  regulate  this  commerce^  and  this 

cor* 
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aurdpondcnce.  States  condudt  themfelves  in  a  diBTe*^ 
rent  manner  from  individuals^  It  is  not  ufually  the  ca- 
price er  blind  impetuosity  of  a  tingle  perfon  that  forms 
the  relblutions  and  determines  the  meaiures  of  the  pub* 
lie:  they  are  carried  on  with  more  deliberation  and  cir- 
cumipe^tion :  and,  on  difficult  or  important  occaiions, 
arrangenobents  are  made  and  regulations  eflabliflied  by 
meaos  of  treaties.  To  this  we  may  add^  that  inde- 
pendence is  even  neceilary  to  each  Aate,  in  order  to 
eoabk  her  properly  to  difcharge  the  duties  (he  owes  to 
her&lf  and  to  her  citizens,  and  to  govern  herfclf  in  the 
maimer  beft  fuited  to  her  circum dances.  It  is  therefore 
fufikiefiC  (as  1  have  already  laid)  that  nations  fhould 
conform  to  what  is  required  of  them  by  the  natural 
ind  general  focicty  eftabliihed  between  all  mankind; 

But,  lays  Moniieur  Wolf,  a  rigid  adherence  to  the 
law  of  nature  cannot  always  prevail  in  that  com- 
merce and  Ibciety  of  nations ;  it  mull  undergo  vari- 
ous modifications,  which  can  only  be  deduced  from 
this  idea  of  a  kind  of  great  republic  of  nations,  whofe 
bw&Pk  dilated  by  found  realbn  and  founded  on  neceir 
lity,  ihall  regulate  the  alterations  to  be  made  in  the 
natural  and  neceilary  law  of  nations,  as  the  civil 
laws  of  a  particular  ilate  determine  what  modifica-^ 
cions  ihall  take  place  in  the  natural  law  of  indivi^ 
duals.  I  do  not  perceive  the  necellity  of  this  confe- 
4iience;  and  I  flatter  myfelf  that  I  (hall,  in  the  courfe 
of  this  work,  be  able  to  prove,  that  all  the  modifi* 
cations^  all  the  refbidions, —  in  a  word,  all  the  alte- 
rations which  the  rigour  of  the  natural  law  muil  be 
ottde  to  undei^o  in  the  affairs  of  nations,  and  from 
H*hk:h  the  voluntary  law  of  nations  is  formed,— 
to  prove,  I  (ay,  that  all  thefe  alterations  are  deduci- 
ble  from  the  natural  liberty  of  nations,  from  the  at- 
tention due  to  their  common  (afety,  from  the  nature 
of  their  mutual  correfpondence,  their  reciprocal 
duties^  and  the  diftindions  of  their  various  rights^ 
iotemal  and  external,  perfc(ft  and  imperfedt, —  by  a 
ttiode  of  reafoning  nearly  limilar  to  that  which  Mon-^ 

ficur 
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fieur  Wolf  hxs  purfued,  with  refped:  to  individaaU> 
in  his  trcatife  on  the  law  of  nature. 

In  tliat  treatife  it  is  made  to  appear  that  the  rules 
which,  in  confequence  of  the  natural  liberty  of  man- 
kind, muft  be  admitted  in  queftions  of  external  rights 
do  not  cancel  the  obligation  which  the  internal  right 
impofes  on  the  confcience  of  each  individual.  It  is 
cafy  to  apply  this  dodtrine  to  nations,  and —  by  care- 
fully drawing  the  line  of  diftindtion  between  the  in- 
ternal and  the  external  right  —  between  the  neceflary 
and  the  voluntary  law  of  nations  —  to  teach  them  not 
to  indulge  themfelves  in  the  commiffion  of  every  a(5t 
which  they  may  do  with  impunity,  unlefs  it  be  ap- 
proved by  the  immutable  laws  of  juftice,  and  the 
voice  of  confcience. 

Since  nations,  in  their  tranfadions  with  each  other^ 
are  equally  bound  to  admit  thofe  exceptions  to,  and 
thofe  modifications  of,  the  rigour  of  the  neceflary 
law,  whether  they  be  deduced  from  the  idea  of  a 
great  republic  of  which  all  nations  are  fuppofed  to  be 
the  members,  or  derived  from  the  fources  whence  I 
propofe  to  draw  them,  —  there  can  be  no  reafon  why 
the  fyftem  which  thence  refults,  fliould  not  be  called 
the  yoluntary  Law  of  nations,  in  contradiftinftion  to 
the  necejjaryy  internal,  and  confciential  law.  Names 
are  of  very  little  confequence :  but  it  is  of  confidera- 
ble  importance  carefully  to  diftinguifli  -■  thefe  two 
kinds  of  law,  in  order  that  we  may  never  confound 
what  is  juft  and  good  in  itfelf,  with  what  is  only  to- 
lerated through  neceflity. 

The  neceflary  and  the  voluntary  law  of  nations 
arc  therefore  both  eftabliflied  by  nature,  but  each  in 
a  different  manner;  the  former  as  a  facred  law  which 
nations  and  fovereigns  are  bound  to  refpedt  and  follow 
in  all  their  adtions;  the  latter,  as  a  rule  which  the 
general  welfare  and  faf?ty  oblige  them  to  admit  in 
their  tranfaftions  with  each  other.  The  necefl&ry 
law  immediately  proceeds  from  nature;  and  that 
common  mother  of  mankind  recommends  the  obfer- 
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lance  of  the  voluntary  law  of  nations,  in  corlfide- 
ration  of  the  ftate  in  which  nations  ftand  with  refpedt 
to  each  other,  and  for  the  advantage  of  their  affairs. 
This  double  kw,  founded  on  certain  and  invariable 
principles,  is  fufceptible  of  demonftration,  and  will 
conftitute  the  principal  fubjeft  of  this  work. 

There  is  another  kind  of  law  of  nations,  which 
authors  call  arbitrary^  becaufe  it  proceeds  from  the 
wiil  or  confent  of  nations.  States,  as  well  as  indivi- 
duals, may  acquire  rights  and  contract  obligations, 
by  cxprefs  engagements,  by  com  pails  and  treaties : 
knee  refults  a  cdiiventional  law  of  nations,  pecu- 
liar to  the  contrading  powers.  Nations  may  alfo 
bind  thcmfelves  by  their  tacit  confent:  upon  this 
ground  reft  all  thofe  regulations  which  cuftom  has 
introduced  between  different  llates,  and  which  con- 
ftitute the  ufage  of  nations,  or  the  law  of  nations 
founded  on  cuftom.  It  is  evident  that  this  law  can- 
not impofe  any  obligation  except  on  thofe  particular 
nations  who  have,  by  long  ufc,  given  their  fan6lion 
to  its  maxims :  it  is  a  peculiar  law,  and  limited  in  its 
operation,  as  tlie  conventional  law :  both  the  one  sand 
tbc  other  derive  all  their  obligatory  force  from  that 
inaxim  of  the  natural  law  which  malces  it  the  duty 
(^nations  to  fulfil  their  engagements,  i^'hcther  ex- 
prcfe  or  tacit.  The  fame  maxim  ou^ht  to  regulate 
the  conduct  of  ftates  with  regard  to  the  treaties  they 
conclude,  and  the  cuftoms  thcy"£dopt.  I  muft  con- 
tent myfelf  with  fimply  laying  down  the  general 
nilcs  and  principles  which  the  law  of  nature  fur- 
niflics  for  the  dire<ftion  of  fovcreigns  in  this  refpeft. 
A  particular  detail  of  the  various  treaties  and  cuftoms 
of  diiicrent  ftates  belongs  to  hiftorj%  and  not  to  a  lyf- 
tematic  treatile  on  the  law  of  nations. 

Such  a  treatife  ought,  as  we  have  already  obfcrvcd, 
principally  to  confift  in  a  judicious  and  rational  ap- 
plication of  the  principles  of  the  law  of  nature  to  the 
si&irs  and  condudt  of  nations  and  fovcreigns.  The 
ftidy  of  the  law  of  nations  fuppofcs  thcretbre  a  pre- 
vious 
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vious  knowledge  of  the  ordiijary  law  of  nature :  fuul 
in  hj£t  I  proceed  on  the  fuppoiitfon  that  my  r^adcfjs 
are  already,  to  a  certain  degree  at  Jeaft,  pofleflgd  of 
that  knowledge.  Neverthelefs,  as  it  is  not  9|preegble 
to  readers  in  general  to  be  obliged  to  recur  to  pthtf 
authorities  for  proofs  of  what  an  author  advancesj  I 
have  taken  care  to  eftablifli,  in  a  few  words,  the  moil 
important  of  thofc  priiiciples  of  the  law  gf  nature 
which  I  intended  to  apply  to  nations.  But  I  have  jjot 
always  thought  it  neceflary  to  trace  them  to  their 
primary  foundations  for  the  purpofc  of  demonftrgtion^ 
but  have  fometimes  contented  mykjf  with  fuppofting 
them  by  common  truths  which  are  acknowjpdgcd  by 
every  candid  reader,  without  carrying  the  analyiis  any 
farther.  It  is  fufficient  for  me  to  perfuade,  aod  w 
this  purpofe  to  advance  nothing  as  a  principl^^  tbtt 
will  not  readily  be  admitted  by  every  fenfibl?  mfU^i. 

The  law  of  nations  is  the  law  of  fovereigns.  Jt  is 
principally  for  them  and  for  their  miniflers  that  it 
ought  to  be  written.  All  mankind  are  indeed  inter- 
eiled  in  it ;  and,  in  a  free  country,  the  fhidy  of  its 
maxims  is  a  proper  employment  for  every  citizen: 
but  it  would  be  of  little  confequence  to  impiurt  the 
knowledge  of  it  only  to  private  individuals,  who  arc 
not  called  to  the  councils  of  nations,  and  who  have 
no  influence  in  directing  the  public  meafures.  If  the 
condudors  of  ftatcs,  if  all  thofe  who  are  empkycd 
in  public  affairs,  condefcended  to  apply  feripufly  ttf 
the  ftudy  of  a  fcience  which  ought  to  be  their  law^ 
and,  as  it  were,  the  compals  by  which  to  fleer  their 
Courfe,  what  happy  efFcdts  might  we  not  expcdt  from 
a  good  treatife  on  the  law  of  nations !  We  every  day 
feel  the  advantages  of  a  good  body  of  laws  in  civil 
focicty : —  the  law  of  nations  is,  in  point  of  impor-f 
tance,  as  much  fuperior  to  the  civil  law,  as  the  pro- 
ceedings of  nations  and  fovereigns  are  more  momeh^ 
tous  in  their  confequences  than  thofe  of  private  perfons. 

But  fatal  experience  too  plainly  pf oves,  ''how  little 

regard  thoic  who  are  at  the  head  of  affairs  pay  to  the 
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difiates  of  jttftice»  in  conjunctures  where  they  hope 
to  find  their  advantage;  Satisfied  with  beftowing 
tbeir  attention  on  a  fyftem  of  politics  which  is  often 
ilk  fince  often  unjuft>  the  generali^  of  them  think 
they  have  done  enough  when  they  nave  thoroughly 
ftudied  that.  Neverdielcfs  we  may  truly  apply  to 
flues  a  maxim  which  has  long  been  acknowledged  as 
troe  with  refpeA  to  individuals,  -~  that  the  beit  and 
fiifi^ft  policy  is  that  which  is  founded  on  virtue.  Ci- 
cerOt  as  great  a  mailer  in  the  art  of  government  as  in 
eloqaence  and  philofophy,  does  not  content  himfelf 
with  rejeding  tne  vulgar  maxim,  that  '^  a  flate  can« 
•*  not  be  happily  governed  without  committing  in- 
^  jullicc;"  he  even  proceeds  fo  far  as  to  lay  down 
the  very  rcverfc  of  the  propcifition  as  an  invariable 
troth,  and  maintains,  that,  ''  without  a  ilridt  atten- 
"  tian  to  die  moft  rigid  juftice,  public  affairs  cannot 
••  be  advantageoufly  adminiftered  *." 

Proridence  occafionally  beflows  on  the  world  kings 
ind  minifters  whofe  minds  are  imprcffed  with  this 
great  truth.  Let  us  not  renounce  the  plcafing  hope 
that  the  number  of  thofe  wife  condudtors  of  nations 
^ill  one  day  be  multiplied ;  and  in  the  interim  let  us, 
each  in  his  own  fphere,  exert  our  beft  efforts  to  acce- 
lerate the  happy  period. 

It  is  principally  with  a  view  of  rendering  my  work 
palatable  to  thofe  by  whom  it  is  of  the  moll  impor- 
tance that  it  fhould  be  read  and  reliflied,  that  I  have 
Sometimes  joined  examples  to  the  maxims  I  advance : 
and  in  that  idea  I  have  been  confirmed  by  the  approba- 
UoQof  one  of  thofe  m.inifters  who  are  the  enlightened 
friends  of  the  human  race,  and  who  alone  ought  to  be 
admitted  into  the  councils  of  kings.  But  1  have  been 
%ring  in  the  ufc  of  fuch  embellilhment-.  Without 
e?cr  aiming  at  a  vain  parade  of  cruJition,  I  oi^l y  fought 
to  afford  an  occalionai  relaxation  to  the  rcaacr's  mind, 

•Nihil  eft  auod  adi)uc  de  republic^  putem  dic^uin,  et  quo  polfi  n 
fcnpiH  progredi,  n'xCi  fie  coiifinnitum,  non  modo  taluini  crfe  iftud,  iinc 
iojurli  oon  DolFeifedhoc  vtrifiimum,  fine  fumma  jiidilii  rcinpu'uiicaun 
«p  noa  pojc.     Cicero,  fragment,  ex  lib.  dc  Republic i. 
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or  to  render  the  doftrine  more  impreffive  by  an  ex^ 
ample,  and  fometimes  to  ihew  that  the  pradice  of 
nations  is  conformable  to  the  principles  kid  down  5 
and  whenever  I  found  a  convenient  opportunity,  I 
have,  above  all  things,  endeavoured  to  infpire  a  love 
of  virtue,  by  fhewing,  from  fomc  ftriking  paflagc  of 
hiflory,  how  amiable  it  is,  how  worthy  of  our  homage 
in  fpme  truly  great  men,  and  even  produdlivc  of 
folid  advantage,  I  have  quoted  the  chief  part  of  my 
examples  from  modern  hiftory,  as  well  becaufe  thefe 
are  more  interefting,  as  to  avoid  a  repetition  of  thofe 
which  have  been  already  accumulated  by  Grotius, 
PufFendorf,  and  their  commentators. 

As  to  the  reft,  I  have,  both  in  thefe  examples  and 
in  my  reafonings,  ftudioufly  endeavoured  to  avoid 
giving  offence ;  it  being  my  intention  religioufly  to 
obferve  the  refpedl  due  to  nations  and  fovcreign  pow- 
ers :  but  I  have  made  it  a  ftill  more  facred  rule  to 
refpeft'  the  truth,  and  the  interefts  of  the  human  race. 
If,  among  the  bafe  flatterers  of  defpotic  power,  my 
principles  meet  with  opponents,  I  (hall  have  on  my 
fide  the  virtuous  man,  the  friend  of  the  laws,  the 
man  of  probity,  and  the  true  citizen. 

I  fhould  prefer  the  alternative  of  total  filence, 
were  I  not  at  liberty  in  my  writings  to  obey  the  dic- 
tates of  my  confcience.  But  my  pen  lies  under  no 
reftraint,  an4  I  am  incapable  of  proftituting  it  to  flat- 
tery. I  was  born  in  a  country  of  which  liberty  is  the 
foul,  the  treafure,  and  the  fundamental  law ;  and  my 
birth  qualifies  me  to  be  the  friend  of  all  nations. 
Thefe  favourable  circumftances  have  encouraged  me 
in  the  attempt  to  render  myfelf  ufeful  to  mankind  by 
this  work.  I  felt  confcious  of  my  deficiency  in 
knowlege  and  abilities :  I  faw  that  I  was  undertaking 
an  arduous  talk :  but  I  fliall  reft  fatisfied  if  that  clafs 
of  readers  whofe  opinions  are  entitled  to  refpedt, 
difcover  in  my  labours  the  traces  of  the  honeft  man 
and  the  good  citizen. 
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PRELIMINARIES. 
,  Idea  and  gcfural  PrincipUs  of  the  Law  of  Nations. 

^TATIONS  or  ftatcs  arc  bodies  politic,  focieties  of     ?*• 
11    men  united  together  for  the  purpofe  of  promoting  ^eanVby  * 
ibcir  mutual  fafcty  and  advantage  by  the  joint  efforts  of  "'*"'»'*  <>' 
tbcir  combined  tlrength. 

Such  a  focicty  has  her  affairs  and  her  intercfts;  (he    .§  *• 
cklibcratcs  and  takes  refolutions  in  common ;  thus  becom-  J^i'p^fo^^ 
ing  a  moral  perfon,  who  poirdfes  an  underftanding  and  a 
^'ili  peculiar  to  herfelf,  and  is  fufceptible  of  obligations  and 

To  cftablifh  on  a  folid  foundation  the  obligations  and  ocfimVion 
eights  of  nations,  is  the  dcfign  Of  this  v/ork.     The  law  ofot  the  uw 
li^m  b  tbcfckncc  which  teaches  the  rigljtsfubfijling  between  *^  "*^***°** 
W;Vw  or  jiatesy  and  the  obligations  arrefpondent  to  tbofe 
rihis. 

In  this  treatife  it  will  appear,  in  what  manner  ftates,  as 
fuch,  ought  to  regulate  all  their  avftions.  We  (hall  exa- 
ininc  the  obligations  of  a  people,  as  well  towards  them- 
fclvcs  as  towards  other  nations ;  and  by  that  means  wc 
ftall  difcovcr  the  rights  which  reilik  from  thofe  obligations* 
For,  the  i  ight  being  nothing  more  than  the  power  of  do- 
ttg  what  is  morally  poHiblc,  that  is  to  fay,  what  is  proper 
•nd  confiftent  with  ciutVj —  it  is  evident  that  right  is  dc- 
>Wcdfrom  duty,  or  paffive  obligation, —  the  obligation  wc 
lie  under  to  a^  in  fuch  or  fucii  manner,    tt  is  therefore 
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neceffary  that  a  nation  (hould  acquire  a  knowledge  of  the 

obligations  incumbent  on  her,  in  order  that  fhe  may  not 

only  avoid  all  violation  of  her  duty,  but  alfo  be  able  di- 

ftinftly  to  afcertain  her  rights,  or  what  Ihe  may  lawfully 

require  from  other  nations. 

?  4.  Nations  being  compofed  of  men  naturally  free  and  in- 

ligiu'na-    dependent,  and  who,  before  the   eftablifliment  of  civil 

tions  or     focieties,  lived  together  in  the  (late  of  nature,—*  nations  or 

t!)''bVcon-  fovereign  ftates  are  to  be  confidered  as  fo  many  free  per- 

fidcrcd.      fons  living  together  in  the  ftate  of  nature. 

It  is  a  fettled  point  with  writers  on  the  natural  law,  that 
all  men  inherit  from  nature  a  perfcft  liberty  and  indepen- 
dence, of  which  they  cannot  be  deprived  without  their 
own  confent.     In  a  ilate,  the  individual  citizens  do  not 
enjoy  them  fully  and  abfolutely,  becaufe  they  have  made 
a  partial  furrender  of  them  to  the  fovereign.     But  the 
body  of  the  nation,  the  ftate,  remains  abfolutely  free  and 
independent  with  refpeft  to  all  other  men,  all  other  na- 
tions, as  long  as  it  has  not  voluntarily  fubmitted  to  them. 
To^L         ^^  ^^^  '^^^  fubjedt  to  the  laws  of  nature, —  and  as  their 
laws  n^     union  in  civil  fociety  cannot  have  exempted  them  from 
iuwl^^    the  obligation  to  oblerve  thofe  laws,  fince  by  that  union 
"  ^^        they  do  not  ceafc  to  be  men,—  the  entire  nation,  whole 
common  will  is  but  the  refult  of  the  united  wills  of  the 
citizens,    remains  fubjeft  to  the  laws  of  nature,    and  is 
bound  to  refpect  them  in  all  her  proceedings.     And  fincc 
right  arifes  from  obligation,  as  we  have  juft  obfervcd 
(§3)1  the  nation  pofleffes  alpj  the  fame  rights  which  na- 
ture has  conferred  upon  men  in  order  to  enable  them  iq 
perform  their  duties. 
§  «.  We  muft  therefore  apply  to  nations  the  rules  of  the  law 

thcTaw  of  ^f  nature,  in  order  to  difcover  what  their  obligations  are, 
natiorjs  and  what  their  rights  :  confequently  the  /aw  of  natims  is 
cwSftl  ^  originally  no  other  than  the  law  of  nature  applied  to  na- 
tions. But  as  the  application  of  a  rule  cannot  be  juft  and 
reafonable  unkTs  it  be  made  in  a  manner  fuitabie  to  the 
fubjeft,  we  arc  not  to  imagine  that  the  law  of  nations  is 
precisely  and  in  every  cafe  t!ie  fame  as  the  law  of  nature, 
with  the  difference  only  of  the  fubjedts  to  which  it  is  apr 
plied,  fa  as  to  allow  of  our  fubftituting  nations  for  indi- 
viduals. A  ftate  or  civil  fociety  is  a  fubjcft  very  different 
ftorrr  an  individual  of  the  human  race :  from  which  cir- 
tumftance,  purfuant  to  the  law  of  nature  itfelfi  there  re- 
luk:,  in  m?.ny  cafes,  very  dift'erent  obligations  and  rights s 
'    -  -    "  ^  '   fincc 
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fincc  die  (amc  general  rule,  applied  to  two  fubjefts,  can- 
not produce  exaftly  the  fame  dccifions,  when  the  fubjefts 
arc  different ;  and  a  particular  rule  which  is  perfcftly  juft 
vidi  rtrfpcft  to  one  liibjeft,  is  not  applicable  to  another  fub^ 
jcd  of  a  quite  different  nature.  There  are  many  cafes,  there- 
forci  in  which  the  law  of  nature  does  not  decide  between  (late 
and  ftate  in  the  fame  manner  as  it  would  between  man  and  • 
man.  We  muft  therefore  know  how  to  accommodate 
the  application  of  it  to  different  fubjefts ;  and  it  is  the  art 
of  thus  applying  it  with  a  precifion  founded  on  right  rea- 
fcn,  that  renders  the  law  of  nations  a  diftindl  fcicnce  *. 

Wc 

♦  The  ftiidy  of  tliis  fcicnce  prefuppofes  an  acquaintance  with  the 
oTsliuary  law  of  nature,  of  which  human  individuals  are  the  obje<fts. 
Ncfcrthelcfb,  for  the  fake  of  tliofe  wl.o  have  not  fyllematicaliy  ftu- 
difli  ;hnt  lav,  it  will  not  be  amifs  to  give  in  this  place  a  general  idea 
of  it.  The  natural  law  is  the  Jcience  of  the  laws  of  nature^  of  thofe 
bvs  which  nature  inipoies  on  mankind,  or  to  which  they  are  fubje^k 
by  the  very  circumlrance  of  their  being  men;  a  fcience,  whofe  firft 
pfiiiclple  ii  this  axiom  of  inconteflable  truth  —  "  The  great  end  of 
**  oery  being  endowed  with  intelleA  and  fentiment,  is  happinefs.** 
It  is  by  the  deiire  alone  of  that  happinefs  that  we  can  bind  a  creature 
poflefed  of  the  faculty  of  thought,  and  form  the  ties  of  that  obliga* 
tioamhich  Ihall  make  him.fubmit  to  any  rule.  Now,  by  Ihidying 
the  nature  of  things  and  that  of  man  in  particular,  wc  may  thence 
deJicc  the  n:!es  which  man  muft  follow  in  order  to  attain  his  great 
end,— to  obtain  tiie  mofc  ()erfe^  happinefs  of  which  he  is  fufccptible* 
We  call  tliofe  rules  the  natural  laws,  or  the  laws  of  nature.  They 
irttcrtain,  they  arc  facred,  ansi  obligator)'  on  every  man  pofTeflcd  of 
rt^fon,  incicpendcntly  of  every  other  condderation  than  thnt  of  his 
nature,  and  even  though  we  fliould  fuppofe  him  totally  ignorant  of 
the  eiiftence  of  a  God.  But  the  fublimc  confideration  of  an  eternal^ 
ntietFin',  ir.fini'.e  Being,  the  author  of  the  univerle,  adds  the  moft 
l^vriy  energy  to  the  law  of  nature,  and  carries  it  to  the  highcil  degree 
of  perfcftion.  That  ncce(Tiin-  Being  necefTarily  unites  in  himfelF  all 
pfitrtian :  he  is  therefore  fupcrlatively  good,  and  difplays  his  good- 
t'.**  hy  foniiing  creatures  fulccptible  of  happinefs.  It  is  then  his 
villi  tlu:  ttl--  cre;;turc>  IhouKi  be  as  happy  as  !:>  confillent  with  their 
R«ure:  conlVquci/iy  it  is  his  wiil  that  they  Ihould,  in  their  whole 
C'':'.'ii;ft,  follow  ific  rules  w.hich  that  fame  nature  lays  down  for  thcm» 
''''Sf  moft  certain  road  to  happinefs.  Thus  the  will  of  the  creator 
pfrteoily  coincides  with  ihe  fimple  indications  of  nat\ire:  and  tliofe 
t«ofourre"  prodncinsj  the  fame  law,  uniic  ia  forming  the  fame  obli- 
pdon.  Th«*  wiiole  icveiti  to  the  firft  j^reat  end  of  m.in,  whicii  is 
tippncf,.  It  «as  to  condi;*'}  h'm  to  that  great  end  that  the  law^  s^i 
fi-ure  V.  ere  ordained :  it  \%  from  the  dcflre  oJ  happinefs  that  his  obli- 
jation  to  obicrvc  tlwie  Iaws  arilcs.  There  is,  therefore,  no  man,— 
*brf\rr  n.ay  l>e  his  ideas  re f|>c<fting  the  origin  of  the  univerfc,— 
fvrn  it  ii*-  hr.d  rhe  misfortune  to  be  an  athtiil, —  \^iio  is  not  bound  to 
Pbrv  ;;,'.  i.«r<  ot  11. '.rare.     Ti'.ey  are  ncccfliry  to  the  general  li.ippi- 
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§7;  We  call  that  the  neceffary  law  of  nations  which  confifti 

of  the  ne-  in  the  application  of  the  law  ot  nature  to  nations.     It  is 
crfTary  law^^^^yy    bccaufc  natioHs  are  abfolutely  bound  to  obfervc 

of  nations.  .      -^i-^V-     i  •         i  "^r    -i     j  i_       i      i 

It.  This  law  contains  the  precepts  prelcnbed  by  the  law 
of  nature  to  dates,  on  whom  that  law  is  not  Icfe  obliga- 
tory than  on  individuals,  fince  ftatesare  compofed  of  men, 
their  refolutions  are  taken  by  men,  and  the  law  of  nature 
is  binding  on  all  men,  under  whatever  relation  they  aft. 
This  is  the  law  which  Grotius,  and  thofe  who  follow  him, 
call  the  inUrna/  law  of  nations^  on  account  of  its  being 
obligatory  on  nations  in  point  of  confcience.  Several 
writers  term  it  the  natural  law  of  nations. 
§  8.  Since  therefore  the  neceflary  law  of  nations  confifts  ii^ 

tabk!'""""*^  application  of  the  law  of  nature  to  Hates, —  which  law 

is  immutable,  as  being  founded  on  the  nature  of  things, 

and  particularly  on  the  nature  of  man, —  it  follows,  tha^ 

the  neceffary  law  of  nations  is  immutable. 

§  9.  Whence,  as  this  law  is  immutable,  and  the  obligations 

Nations  can  jI^^^.  ^j.jj-g  ^j.^^^  j^  ncccffarv  and  indifpenfablc,  nations  can 

make  no  -^  .       .     ,         f    .  '         .  ,. -• 

change  in   neither  make  any  changes  in  it  by  their  conventions,  dil-r 

^i^rwlfh  P^^^^  ^^^^  ^^  ^^  ^^^^^  ^^^  conduft,  nor  reciprocally  relcafc 

the  obiiga-  each  other  from  the  obfervance  of  it, 

?rom*it!^^  This  is  the  principle  by  which  we  may  diftinguifh  law- 
ful conventions  or  treaties  fi'om  thofe  that  arc  not  lawful, 
and  innocent  and  rational  cuiloms  from  thofe  that  are  un**; 
juft  or  cenfurable. 

There  are  things,  juft  in  themfelves,  and  allowed  by  the 
neceffary  lavy  of  nations,  on  which  ftatcs  may  mutual- 
ly agree  with  each  other,  and  which  they  may  confecrate 
and  enforce  by  their  manners  and  cuftoms.     There  arc 

nefs  of  mankind  ;  and  whoev..  iiiould  rejc<^  them,  whoever,  (hould 
openly  defpife  them,  wou'd  ^^V  f."-h  conduv^  alone  declare  himfclf  an 
enemy  to  the  human  race,  and  deferve  to  be  treated  as  fuch.  Now, 
one  of  the  firft  truths  whicli  the  (ludy  of  man  reveals  to  us,  and  which 
isaneceifary  confequence  of  Iiis  nature,  is,  that,  in  a  (late  of  lonely 
reparation  from  the  reft  of  !us  fpcries,he  connot  attain  his  great  end  — 
happinefs:  and  the  reafon  is,  that  he  was  intended  to  live  in  fociety 
with  his  fellow-creatures.  Nature  herfelf,  therefore,  has  eftabliflied 
that  focioty,  whofe  great  end  is  the  common  advantage  of  all  its  mem- 
bers: and  the  means  of  attaining  that  end  conftitute  the  rules  that 
each  individual  is  bound  to  obferve  in  his  whole  conduct.  Such  arc 
the  natural  laws  of  human  fociety.  Having  thus  given  a  general  idea 
of  them,  which  is  furticient  tor  any  intelligent  reader,  and  is  deve- 
loped at  large  in  feveral  valuable  works,  let  us  return  to  the  particu- 
lar obje(5l  of  this  trcatife. 


OF  THE  LAW  OF  NATIONS,  kx 

tthcnt  of  an  indifferent  nature,  refpefting  which,  it  refts 
01  ihc  option  of  nations  to  make  in  their  treaties  what- 
ever agreements  they  pleafe,  or  to  introduce  whatever 
cuftom  or  praftice  they  think,  proper.  But  every  treaty, 
every  cuftom,  which  contravenes  the  injundions  or  prohi- 
bitions of  the  neceffary  law  of  nations,  is  unlawful.  Ic 
will  appear,  however,  in  the  fequcl,  that  it  is  only  by  the 
iflternai  law,  by  the  law  of  conference,  fuch  conventions 
or  treaties  are  always  condemned  as  unlawful,  —  and  that, 
for  rcaibns  which  (hall  be  given  in  their  proper  place,  they 
are  neverthelefs  often  valid  by  the  external  law.  Nations 
being  free  and  independent, —  though  tiie  condudl  of  one  of 
them  be  illegal  and  condemnable  by  the  laws  of  confci- 
encc,  the  others  are  bound  to  acquiefce  in  it,  when  it  docs 
not  infringe  upon  their  perfect  rights.  The  liberty  of 
that  nation  would  not;  remain  entire,  if  the  others  were  to 
arrogate  to  themfelves  the  right  of  infpcfting  and  regu-  ' 
lating  her  aftions;  —  an  afl'urnption  on  their  part,  that 
iwild  be  contrary  to  the  law  of  nature,  which  declares 
every  nation  free  and  independent  of  all  the  others. 

Man  is  lb  formed  by  nature,  that  he  cannot  fiipply  all     ?  to. 
his  own  wants,  but  necelfarily  Hands  in  need  of  the  inter-  ftabiirLdVr 
courfc  aqd  affiflance  of  his  felloAy-creatures,  whether  for  "*«"«■«  »>«- 
his  immediate  prefer vation,  or  for  the  fake  of  perfeftingj^^^j^. 
his  nature,  and  enjoying  fuch  a  life  as  iN  fuituble  to  a  ra- 
tional being.     This  is  fufficiently  proved  by  experience. 
We  have  inftances  of  perfons,  who,  having  grown  up  to  » 

nunhod  among  the  bears  of  the  forelt,  enjoyed  not  the 
ufcoffpcech  or  of  reafon,  but  were,  like  ihe  brute  bealts, 
poCcffcd  only  of  kiSiiivc  faculties.  We  fee  moreover 
that  nature  has  rcfufcd  to  beftow  on  men  the  fame  (Irengch 
Md  natural  weapons  of  defl^ice  with  which  (he  has  fur- 
nsihed  other  animals,  —  having,  in  lieu  of  thofc  advantages, 
endowed  mankind  with  the  faculties  of  fjxfcch  and  jeaibn, 
or  at  lead  a  capability  of  acqiii.'ir.g  them  by  an  inter- 
courfc  with  their  flllow-creaturcs.  Sp  :ech  enables  them  to 
communicate  widi  each  other,  to  j^ive  each  other  mutual 
affiltance,  to  perfect  thrir  rjal'ijn  and  hnovvKdge;  and  bav- 
ir'g  thiiS  b«*comc  intelligent,  tlicy  fiivi  a  ihouland  methods 
pf  prcferving  themfjlves,  and  iupijlying  their  wanLs.  Each 
^dividual,  moreover,  is  intimately  cfjufcious  that  he  can 
wither  live  happily  nor  imprcjve  his  nature  witliout  the 
*wcrcourfc  and  airiUance  of  otiitrs.     Since^  therefore,  na- 
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ture  has  thus  formed  mankind,  it  is  a  convincing  proof  of 
her  intention  that  they  Ihould  communicate  with  and 
mutually  aid  and  aflift  each  other. 

Hence  is  deduced  the  eftablifhment  of  natural  ibcicty 
among  men.  The  general  law  of  that  fociety  is,  that 
each  individual  fhould  do  for  the  others  every  thing  which 
their  neceflities  require,  and  which  he  can  perform  without 
negleAing  the  duty  that  he  owes  to  himfelf :  a  law  which 
all  men  muft  obferve  in  order  to  live  in  a  manner  confo- 
nant  to  their  nature,  and  conformable  to  the  views  of 
their  common  creator, — a  law  which  our  own  fafety,  our 
happincfs,  our  deareft  intcrcfts,  ought  to  render  facrcd  to 
every  one  of  us.  Such  is  the  general  obligation  that  ' 
binds  us  to  the  obfervance  of  our  duties :  let  us  fulfil  them 
with  care,  if  v/e  would  wifcrly  endeavour  to  promote  our 
own  advantage. 

It  is  eafy  to  conceive  what  exalted  felicity  the  world 
would  enjoy,  were  all  men  willing  to  obferve  the  rule  that 
we  have  juit  laid  down.  On  the  contrary,  if  each  man 
wholly  and  immediately  directs  all  his  thoughts  to  his  own 
intertfl,  if  he  does  nothing  for  the  fake  of  other  men,  the 
whole  human  race  together  will  be  immerfcd  in  the  deep- 
eft  wretchednefs.  Let  us  therefore  endeavour  to  promote 
the  general  happincfs  of  mankind ;  all  mankind,  in  re- 
turn, will  endeavour  to  promote  ours;  and  thus  we  ihall 
cftabiiiVi  our  felicity  on  the  moft  folid  foundations, 
ri.  The  univerfal  fociety  of  the  human  race  being  an  in- 
ftitution  of  nature  herfelf,  that  is  to  fay,  a  neceffary  con- 
now,  fequcnce  of  the  nature  of  man, —  all  men,  in  whatever 
ftations  they  are  placed,  are  bound  to  cultivate  it,  and  to 
difcharge  its  duties.  They  cannot  liberate  themfclves  from 
the  obligation  by  any  convention,  by  any  private  aflb- 
ciation.  When,  therefore,  they  unite  in  civil  fociety  for 
the  pi^rpcfe  of  forming  a  Icparatc  Ib.te  or  nation,  they 
may  indeed  enter  into  particular  engagvrments  towards 
ihofe  v;ich  whom  they  ailociare  themlelves ;  but  they  re- 
main ftill  bound  to  the  performance  of  their  duties  towards 
the  reli:  of  ir.ankind.  All  the  difference  confifts  in  this, 
that,  havin:.y  no-rccd  to  a6l  in  common,  and  having  re- 
figncd  tlicir  rights  and  fubmitccd  their  will  to  die  body  of 
the  locicry,  in  cvtrry  thing  that  concerns  their  common 
welhiv,  —  it  thenceforward  belongs  to  that  body,  that 
Itate,    ;.nd   its  rulers,  to  fulfil   the  duties  of   humanity 

towards 


and  be- 
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towards  (Irahgcrs,  in  every  thing  that  no  longer  de- 
pends on  the  liberty  of  individuals ;  and  it  is  the  ftarc 
more  particularly  that  is  to  perform  thofe  duties  towards 
other  ftaces.  We  have  already  feen  (§5)  that  men  united 
in  fccicty  remain  fubjeft  to  the  obligations  impofed  upon 
them  by  hupian  nature.  That  fociety,  confidcred  as  a  mo- 
nl  peribn,  fince  pofi Lficd  (>f  an  undtrrftanding,  volition,  and 
firength  peculiar  to  itft.;,  is  therefore  obliged  to  live  on 
At  (amc  terms  with  other  focicties  or  ftates,  as  individual 
man  was  obliged,  before  thofe  eftablifliments,  to  live  with 
other  men,  that  is  to  fay,  according  to  the  laws  of  the 
natural  focicy  eltabiiflied  among  the  human  race,  with 
the  difFcKnct  only  of  fuch  exceptions  as  may  arifc  from 
die  different  nature  of  the  fubjefts. 

Since  the  objedk  of  the  natural  fociety  eftablilhed  be- 
tween all  mankind  is  that  they  fhould  lend  each  otlier  rnu- j,,^.  ^'j^'^^ 
tittl  affiftancc  in  order  to  attain  perfeftion  themfelves  and  of  th«fo- 
to  lender  their  condition  as  perfed  as  poffible, —  and  fince  [-^n^**^  "* 
fBtions,  confidered  as  fo  many  free  perfons  living  together 
iaaflate  of  nature,  are  bound  to  cultivate  human  fociety 
with  each  other, —  the  obieft  of  the  great  fociety  cltd- 
blilbcd  by  nature  between  all  nations  is  alfo  the  interchange 
of  ODutual  afliftance  for  their  own  improvement  and  that 
of  their  condition. 

The  firft  general  law  that  we  difcover  in  the  very  objeft 
of  the  fociety  of  nations,  is  that  each  individual  nation  is  Of ncr.iroU. 
bound  to  contribute  every  thine  in  her  power  to  the  hap-  !»^^'»v" 

-.  r  r\'  riiii  m  *      ini|>olcd 

pinels  and  perfection  of  all  the  others  *.  bj  ic 

But  the  duties  that  we  owe  to  ourfelves  b^ing  unquef-     ^  ,^^ 
donably  paramount  to  thofe  we  owe  to  otlicrs,  —  a  nation  Eipimnion 
owes  herl'elf  in  the  firft  inftance,  and  in  preference  to  all  fcr^atumT 
other  nations,   to  do  every   thing  fhc  can  to  promote 
her  own  happinefs  and  perfeftion.     (I  fay  every  thing  Ihe 
€01,  not  only  in  a  fbyftcai  but  in  a  mcr^tl  fenfe, —  that  is, 
every  thing  that  fhe  can  do  lawfully,  and  confiltently  with 
juftice  and  honour.)     When  therefore  fhe  cannot  contri- 
bute to  the  welfare  of  another  nation  without  doing  an  ef- 

•  Xeno;-Son  points  out  the  true  rcafon  of  t'  is  firlr  of  all  Jul  its, 
and  ef:;i!>;i:';:f  \\t  ntceiliry,  in  the  toroAis^;  woriis.  •*  U  wc  Tec  a 
•*  man  wh-:  i^  i.niforiniy  cagtT  to  piirfut*  lii^  own  private  r..ivjr.?:'ii;c, 
*"  withou:  rejjird  ro  the  ruUs  of  lionouror  the  dutit-  of  ir.  mKhip, 
**  wh)  laould  vc  in  any  eaicrgenLV  think  of  fparinj  iii.n:" 

fcntidl 
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fcntial  injury  to  herfelf,  her  obligation  ceafes  on  that  par- 
ticular occafion,  and  (he  is  confidered  as  lying  under  a 
difability  to  perform  the  ofHce  in  queftion. 
§  15.  Nations  being  free  and  independent  of  each  other,  in 

^ellcrd'Ialv  ^^^  f^^^  manner  as  men  arc  naturally  free  and  indepcn- 
i«  the  li'pcr-  dent,  the  fecond  general  law  of  their  focietj'  is,  that  each 
dl\"micn"cc "^^^o"  fhould  bc  left  in  the  peaceable  enjoyment  of  that 
of  uatiotis.  liberty  which  fhe  inherits  from  nature.     The  natural  fo- 
cicty  of  nations  cannot  fubfift,  unlefe  the  natural  rights  of 
each  be  duly  refpefted.     No  nation  is  willing  to  renounce 
her  liberty :  (he  will  rather  break  off  all  commerce  with 
thofe  dates  that  fliould  attempt  to  infringe  upon  it. 
5  r6.         As  a  confequence  of  that  liberty  and  independence,  it 
wa^tf  b*a   ^xclufi  vely  belongs  to  each  nation  to  form  her  own  judgment 
*  of  what  her  confcience  prefcribes  to  her, —  of  what  fhe  can 
or  cannot  do,-r-.  of  what  it  is  proper  or  improper  for  her  to 
do :  and  of  courfe  it  refts  folely  with  her  to  examine  and 
determine  whether  fhe  can  perform  any  office  for  another 
nation  without  neglefting  the  duty  which  fhe  owes  to  her- 
felf.  In  all  cafes, therefore,  in  which  a  nation  has  the  right  c£ 
judging  what  her  duty  requires,  no  other  nation  can  com- 
pel her  to  aft  in  llich  or  luch  particular  manner  5  for  any 
attempt  at  fuch  compuHion  would  be  an  infringement  on 
the  liberty  of  nations.    We  have  no  right  to  ufe  conflraint 
againft  a  free  perfon  except  in  thofe  cafes  where  fuch  pcr- 
fun  is  bound  to  perform  fome  particular  thing  for  us,  and 
for  fome  particular  reafon  which  does  not  depend  on  his 
judgment, —  in  thofe  cafes,  in  (hort,  where  we  have  a  perr 
fed  right  againft  him. 
<;  ,^^         In  order  perfeftly  to  underftand  this,  it  is  necefTary  to 
i)ifiir:dion*obfervf,  that  the  obligation,  and  the  right  which  corrc- 
ttln^i^uT  fponds  to  or  is  derived  from  it,  are  diftinguifhed  into  extcr-> 
t-,cnii.i,     fjfil  and  internaL    The  obligation  is  intemaly  as  it  binds  the 
imp  HV^"  confcience,  and  is  deduced  from  the  rules  of  our  duty: 
oi.i:jr..tio,i«;  it  is  ex^enwlj  as  it  is  confidered  relatively  to  other  men, 
''^"■''  and  produces  fome  right  between  them.     The  internal 
obligation  is  always  the  fame  in  it3  nature,  though  it  va-- 
lies  in  degree  :  but  the  external  obligation  is  divided  into 
fcrUtl  and  iwpc'rfe5I\  and  the  right  that  refults  from  it  is 
aUb  ferfe^  or  impcrfeSf.     The  perfect  right  is  that  wl:ich 
is  accompanied  by  the  right  of  compelling  thofe  who  re- 
fiifc  to  fulfil  the  correfpondent  obligation ;  the  li:2p;rferi 
li^l.tib  un.iccompanied  by  thiu  righ:  of  con^.pulfiun.    Tlic 
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f(r;cfl  obligation  is  that  which  gives  to  the  oppofite  party 
iJk;  right  of  compulGon ;  the  imperf^^t  gives  him  only  a 
right  to  a(k. 

It  is  now  cafy  to  conceive  why  the  right  is  always  im- 
pcrfcd,  when  the  correfpondcnt  obligation  depends  on  the 
judgn^nt  of  the  party  in  whofe  brcalt  u  cxills:  for  if,  in  fuch 
a  cafe,  we  had  a  right  to  compel  him,  he  would  no  longer 
ci^y  the  freedom  of  determination  relpedting  the  conduct 
he  is  to  purfuc  in  order  to  obey  the  didates  of  his  own 
confcicnce.  Our  obligation  is  always  imperfect  with  re- 
fpccl  to  other  people,  while  we  poflefs  the  liberty  of  judg- 
ing how  we  arc  to  ad :  and  we  retain  that  liberty  on  all 
ocafions  where  we  ought  to  be  free. 

Since  men  are  naturally  equal,  a»id  a  perfcft  equality  %  i^. 
prevails  in  their  rights  and  oblicrations,  as  equally  pro-  ^T'^i'ty  «>f 
cecding  from  nature, — nations  compolcd  ot  men,  and  con- 
fJcrcd  as  fo  many  free  perfons  living  together  in  the  ftatc 
fif  nature,  arc  naturally  equal,  and  inherit  from  nature  the 
(dvac  obligitions  and  rightsi.  Power  or  weaknefs  does  nut 
in  this  rcfpccl  produce  any  diilcrence.  A  dwarf  is  as 
much  a  man  as  a  giant;  a  fmall  republic  is  no  Icl's  a  fove- 
rci^n  ftatc  than  the  moft  powerful  kingdom. 

By  a  neceflary  confcquerxe  of  that  equality,  whatever     *  lo. 
is  lawful  for  one  nation,  is  equally  lav/ful  for  any  other  j  riurcnlL- 
and  whatever  is  unjulUfiable  in  the  one,  is  equally  fo  in  •  »y- 
the  other. 

A  nation  then  is  miftrcfs  of  her  own  aclions  fo  long  as     ?  -'^^ 
they  do  not  affeft  the  proper  and  perfect  rights  of  anv  ^ '^Ij/i^-'f?" 
other  nation, —  fo  long  as  (he  ib  only  tn^enuiuy  bound,  and  <•«  h  roi*n 


conduct,  fince  they  have  no  nghc  to  dictate  to  her.  *'*  ^^i\\zr^ 

Since  nation^  are  free,  ind-'pcndcnt,   and  eqiiil,  —  and     ^j,. 
lincc  each  pofleiVes  the  right  of  juJ^rin-',  according  to  the  roumiviou 
dicutcs  of  her  conlcience,  waat  cun«.!u:t  fiie  is  to  purluc  \,,  _ur^  '  tw 
in  order  to  fulfil  her  duties, —  tlie  cilccfc  of  the  whole  is,  ^^  '*-'^'"  •• 
to  produce,  at  lead  externally  ind  in  t:^.c  ey  r^  of  mankind, 
tpcrfccl:  ccjualicy  of  ligi.ts  between  nation:,,  in  the  adini- 
a:ftration  of  their  affairs  and  the  pu;  fuic  of  dieir  prctennon^, 
without  regard  to  the  intrinficjiiilice  of  t^clr  cor.'.lu.^t,  uf 
which  others  have  no  right  to  brm  a  derinirivc  j.K*,':nu  n: ; 
(q  that  whatever  mav  be  dcnebv  anv  one  n.idijn,    umv  be 
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done  by  any  other ;  and  they  ought,  in  hunfian  fociety,  to 
be  confidered  as  poflefiing  equal  rights. 

Each  nation  in  fa6t  maintains  that  (he  has  jufticc  on  her 
fide  in  every  difpute  that  happens  to  arife  :  and  it  docs  not 
belong  to  either  of  the  parties  interefted,  or  to  other  na- 
tions, to  pronounce  a  judgment  on  the  contefted  queftxon. 
The/ party  who  is  in  the  wrong  is  guilty  of  a  crime  againil: 
her  own  confcience :  but  as  there  cxifts  a  poffibility  that 
fte  may  perhaps  have  juftice  on  her  fide,  we  cannot  accufe 
her  of  violating  the  laws  of  fociety. 

It  is  therefore  neceflary,  on  many  occafions,  that  nations 
(hould  fuffcr  certain  things  to  be  done,  though  in  their  own 
nature  unjuft  and  condemnable;  becaufe  they  cannot  op- 
pofe  them  by  open  force,  without  violating  the  liberty  of 
fome  particular  ftate,  and  deftroying  the  foundations  of 
their  natural  fociety.  And  fince  they  are  bound  to  culti- 
vate that  fociety,  it  is  of  courfe  prefumed  that  all  nations 
have  confented  to  the  principle  we  have  juft  eftablifhed. 
The  rules  that  are  deduced  from  it,  conftitute  what  Mon- 
fieur  Wolf  calls  "  the  voluntary  law  of  nations  ;'*  and  there 
is  no  reafbn  why  we  fhould  rot  ufe  die  fame  term,  al- 
though we  thought  it  neceflary  to  deviate  from  that  great 
man  in  our  manner  of  eftabliCiing  the  foundation  of  that 
law. 
§  22.  The  laws  of  natural  fociet)*  are  of  fuch  importance  to 

mfk>nf    ^he  fafecy  of  all  dates,  that,  if  the  cuftom  once  prevailed 
againft  the  of  trampling  them  under  foot,  no  nation  could  flatter  hcr- 
ITfthfiaw  felf  with  the  hope  of  preferving  her  national  exiftence,  and 
ofnauoiis.  enjoying  domeftic  tranquillity,  however  attentive  to  pur- 
fue  every  meafure  didtated  by  the  mod  confummate  pru- 
dence, juftice,  and  moderation  *.     Now  all  men  and  all 
ftates  have  a  perfeft  right  to  tiofe  things  that  are  neceflfary' 
for  their  prefcrvation,  fince  that  right  correfponds  to  aa 
/     indifpenfable  obligation.     A.l  nations  have   therefore   a 
right  to  refort  to  forcible  means  for  the  purpofe  of  re- 
prefljng  any  one  particular  nation  who  openly  violates  tlie 
laws  of  the  fociety  which  nature  has  cfi:ablifhed  between, 
them,  or  who  dircftly  atta:ks  the  welfare  and  fafety  of 
that  fociety. 
§  21.  But  care  muft  be  taken  rot  to  extend  that  right  to  the 

Chat  right.  *  Etcnim  (i  haec  perturbare  oniiia  et  pcrmifcere  volumus,  totam 
vitam  periculofam,  iiifidiofam,  hfeftamque  rcddeinus.  Cicero  in 
Vcrr.  ii.  ij. 

prejudice 
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prrjudicc  of  the  liberty  of  nations.  They  arc  all  free  and 
independent,  but  bound  to  obfervc  the  lavvsof  tnat  fociircy 
which  nature  has  eftablilhed  between  thorn;  and  fo  far 
bound,  that,  when  any  one  of  cheni  vioLucs  thofc  laws, 
the  others  have  a  right  to  reprcfs  her.  The  conduct  of 
each  nation,  therefore,  is  no  fardier  fubjeft  to  t!ie  concroul 
of  the  others,  than  as  the  interefts  of  natural  lociety  arc 
concerned.  The  general  and  common  right  of  nations 
over  thcconduft  of  any  fovereign  ftate  is  only  commenfu- 
nue  to  the  objeft  of  that  fociety  which  cxifts  between  thep*i. 

The  fcveral  engagements  into  which  nations  may  enrer,    ?  24. 
produce  a  new  kind  of  law  of  nations,  called  crimntioia!^  [io^ai'iw 
Q[  tf  treaties.     As  it  is  evident  that  a  treaty  binds  none  *'-"  «• 't'^n-. 
but  the  contrafting  parties,  the  conventional  law  of  natij)ns  ZziZT 
ii  not  a  univerfal  but  a  particular  law.    All  that  can  be 
done  on  this  fubjecl  in  a  treatife  on  the  law  of  nations,  is 
to  lay  down  thofe  general  rules  which  nations  are  b  >und  to 
obferve  with  rcfpeft  to  their  treaties,     A  minute  entail  of 
the  various  agreements  made  between  particular  nations, 
and  of  the  rights  and  obligations  dience  refulting,  is  mat- 
ter of  faft,  and  belongs  to  the  province  of  hillory. 

Certain  maxims  and  cuiloms  confecrated  by  long  ufe,  ^^^(;^^^, 
and  obferved  by  nations  in  their  mutual  intercourfe  witliryhvvoC 
each  other  as  a  kind  of  law,  n^rm  the  cujloniary  lo.vj  ^/"""i"'**- 
luUmSy  or  the  cufiom  of  nations.  'I'his  law  is  founded  on  a 
lacit  confent,  or,  if  you  plcafe,  on  a  tacit  convcniion  of 
the  nations  that  obferve  it  towards  each  other.  Whv  nee 
it  appears  that  it  is  not  obligatory  except  on  tliofe  nations 
vhohave  adopted  it,  and  that  it  is  not  univi-rfal,  an\  tikmc 
than  the  conventional  lazv»  The  fime  remark,  thertio/e, 
is  equally  applicable  to  dii^  cujloynary  /(i:z',  viz.  that  a  n.i- 
Duie  detail  or  its  particulars  does  not  belonj',  to  a  fyllema:ic 
treatife  on  the  law  of  nations  but  that  we  mult  conrtnc 
ourfclves  with  giving  a  general  theorv  f  ;'  jr,  —  iluit  is  to 
lay,  the  rules  which  are  to  be  obfcrvLd  i:i  ir,  as  well  \\ir!i 
a  view  to  its  efieds,  as  to  its  fublhmce :  and,  with  refpc*:  c 
to  the  latter,  thofe  rules  will  fcrve  to  diftinguilh  law- 
ful and  innocent  cuftoms  from  thole  that  are  unjuil  and 
unlawful. 

When  a  cuftom  or  ufage  i.>  jrencraj-y  eftabliHied,  eitlicr^  -'^• 
bct^xen  all  the  civilifed  naiio.ns  in  the  worlJ,  or  only  be-ni\cre- 
twecn  thofc  of  a  certain  continent,  as  of  Kuruiv*,  for  exam- ^P'^^1"^ 

.  .  I      .-        1       I  /-  *  -    thai  law. 

pie,  or  between  thole  who  have  a  more  frequent  intercourle 

nhcKh  othcrj  —  if  that  cuftv^i  is  in  its  own  nature  in- 
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different,  and  much  nnorc,  if  it  be  ufeful  and  rcafonablci  it 
becomes  obligatory  on  all  the  nations  in  qucftion,  who  are 
confidered  as  having  given  their  confent  to  it,  and  are 
bound  to  obfcrve  it  towards  each  othcri  as  long  as  they 
have  not  exprefsly  declared  their  refolution  of  not  obfcrv- 
ing  it  in  future.  But  if  that  cuftom  contains  any  thing  iin- 
juft  or  unlawful,  it  is  not  obligatory:  on  the  contrary^ 
every  nation  is  bound  to  rdinquifli  it,  fmce  nothing  can 
oblige  or  auchorife  her  to  violate  the  law  of  nature. 
S  *7.  Thefe  three  kinds  of  law  of  nations^  the  voluntary^  the 

Sj^jj*^  conventional^  and  the  cujiomary^  together*  conftitute  the  po* 
DstioDi.  fitive  law  of  nations.  For  they  all  proceed  from  the  will  of 
nations,  —  the  voluntary  from  their  prefumed  confent,  the 
conventional  from  an  exprefs  confent,  and  the  cujtomary 
from  tacit  confent :  and  as  there  can  be  no  other  mode  of 
deducing  any  law  from  the  will  of  nations,  there  arc  only 
thefe  three  kinds  ofpojifive  law  of  nations. 

We  (hall  be  careful  to  diftinguiih  them  from  the  naturdlor 
neceffary  lav/  of  nations,  without,  however,  treating  of  them 
feparately.  But  after  having,  under  each  individual  head  of 
our  fubjcft,  eftabliQied  what  the  neceffary  law  prefcribes,- 
we  fliall  immediately  add  how  and  why  the  decifions  of  that 
law  muft  be  modified  by  the  voluntary  lawj  or  (which 
amount^  to  the  fame  thing  in  other  terms)  we  fhall  ex- 
plain how,  in  confcquence  of  the  liberty  of  nations,  and 
purfuant  to  the  rules  of  their  natural  fociety,  the  external 
law,  which  they  are  to  obferve  towards  each  other,  differs 
in  certain  inftances  from  the  maxims  of  the  internal  law^ 
which  nevcrthclcfs  remain  always  obligatory  in  point  of 
confcience.  As  to  the  rights  introduced  by  treaties  or  by 
cullom,  there  is  no  room  to  apprehend  that  any  one  will 
confound  them  with  the  natural  law  of  nations.  They 
form  that  Ipecics  of  law  of  nations  which  authors  have 
diftinguilhcd  by  the  niwnc  o(  nri^itrrry. 
?!?.  To  furnifli  the  render  beforehand  with  a  general  di- 

Slxfml .  rcftion  refpefting  th(r  ciiiiinclion  between  the  neceffary  and 
fpcaing     the  voluntary  law.  Ice  us  here  obferve,  that,  as  the  neceffary 
thc"cc"f^   law  is  always  obligatory  on  the  confcience,  a  nation  ought 
f-ryand     nevcr  to  lofe  figlu  of  it  in  delibeiating  on  the  line  of  con- 
uijUw!'  ^^^^  ^^  ^^  ^^  pui  fue  in  order  to  fulfil  her  duty :  but  when 
there  is  queftion  of  examining  what  f!"5e  may  demand  of 
other  fiatcs,  (lie  mull  confult  the  icluntary  law,    whofe 
maxims  are  devoted  to  the  fafcty  and  advantage  of  the 
univerfal  fcciety  of  mankind. 
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Of  Nations  confidcred  in  thcmfclvcs. 

CHAP.    I. 

Of  Xui::ns  ct    5::.vjv.    ?:  Start's, 

Nation  or  a  (late  is  a^  Ir.*?  been  Tilil  ?.t  tlic  Iv.'j^Iivmtij^  of      c  ». 
tliis  work,  a  boily  politic,  or  a  Cnc'iciy  of  mc?i  imiicvi  to;i;e-  Of:.>'  -/tc, 
thcr  for  the  purpofo  of  promoting  their  mutual  fafcty  and  ad- '''":.*'''*"* 
vantage  bv  their  combined  {lrt.*n;:th.  -  6  »   ■ 

From  tKe  very  lU  fign  ils.i:  iiKiiicci  a  number  of  mc!i  fj  f.jnr.  a 
IxictT  which  has  its  con.-.non  i:;tiTclU,  and  v.liivh  is  f.  .it  i:i 
cancer:,  i:  ii  r.ccc-iriry  that  there  lli^uld  be  ctl.iMiili  i  a  j'm'd.Ic 
-a'tnrity,  ro  order  an  !  di'^cl  what  ii  to  hn  dor.  •  hy  i\k'i  i'l  re- 
lation tu  tlic  end  of  il^j  a;U'rialiv\'\.  Thi  ^  p"!lii.;Tl  :m«:;.  -riiv  is 
?hc  t'ovcfjigray ;  a:id  I.c  or  they  wIid  arc  invcllcil  with  !t  .::;•  ti.i: 

1:  ii  cvidcns  that,  by  ihi*  vcrv  ni^  ^f  t]:o  civil  or  p'^itii.il  ?.f- 
f'xi.tion,  each  citi/en  fuli;  cts  hi./.ult  :n  ;}v-  irirhnrirv  (?:'  :l.cc:i-  ''■ 
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.ri'-biiV,  i:i  c^Civ  thi;:^   that  rvl^'.L-^  i;^  :hj  i.oiv. -iK-::  wj,;'.i:.     ^ 
The  ^riioriiy  'if  all  '/.tr  cavli  ir.jinivjr,  tl.trt^^r.',  ":"".■' n!v  "v •:'!•'.: 
bcV-nec  r  I  iliL- body  politic,  or  ll.ite  ;   bur  rlic  cxt..:-'       :'  il:.it  n  cxri...-. 
aarhorr^-  nv:v  Ivj  pl.c^'J  in  d'.rtciur.t  liaiid^,  a».C'.'idii:  ■   a  :f. .  .b  • 
€^:v  uuv  luv'c  o:J  ii:i':d. 
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$  J.         If  the  body  of  the  nation  keeps  in  its  own  hands  the  empire 

Ofthe  fe-   Qj  ^(jg  yigjjt  jQ  command,  it  is  a  popular  government,  a  demo* 

of^vcrn-  ^^^^y  >  *f  *'  entrufts  it  to  a  certain  number  of  citizens,  to  a  fc- 

ment.'         nate,  it  eftablifhes  an  ariflocratic  republic  ;  finally,  if  it  confides 

the  government  to  a  finglc  perfon^  the  (late  becomes  a  monarchy^ 

1  hele  three  kinds  of  government  may  be  varioufly  combined 

and  modified.     We  (hall  not  here  enter  into  tke  particulars} 

this  fubjeft  belonging  to  the  public  univerfal  law  *  :  for  the  ob- 

jeQ.  of  the  prefent  work,  it  is  fufEcient  to  eflablifh  the  general 

principles  neceflary  for  the  decifioa  of  thofe  difputes  that  may 

arife  between  nations. 

•    5  4-  Every  nation  that  governs  itfclf,  under  what  form  foever,  wiih- 

Whmt  arc   ^y^  dependence  on  any  foreign  power,  is  ti  fovereignjiau.     h% 

ftatfr^    rights  are  naturally  the  fame  as  thofe  of  any  other  (late*.   Such 

are  the  moral  perfons  who  live  together  in  a  natural  fociety«  fub- 

\c(X  to  the  law  of  nations.     To  give  a  nation  a  right  to  make  an 

immediate  figure  in  this  grand  focictyy  it  is  fufiicient  that  ii  be 

really  fovereign  and  independent,  that  is,  that  it  govern  itfelf 

by  its  own  authority  and  laws.  • 

§  5-  We  ought  tlierefore  to  account  as  fovereign  ftates  thofe  which 

bound^^y   ^^^^  United  themfelvcs  to  another  more  powerful,  by  an  unequal 

uuequal  al-  alliance^  in  which,  as  Ariftotle  fays,  to  the  more  powerful  if 

liance.        given  morc  honour,  and  to  the  weaker,  more  afliftancc. 

The  conditions  of  thofe  unequal  alliances  may  be  infinitely  va- 
ried. But  whatever  they  are,  provided  the  inferior  ally  rcfcrve 
to  itfelf  the  fovereignty,  or  the  right  of  governing  its  own  body, 
it  ought  to  be  confidered  as  an  independent  (late,  that  keeps  up 
an  intercourfe  with  others  under  the  authority  of  the  law  of 
nations. 
^  ^'  Confequcntly  a  weak  (late,  which,  in  order  to  provide  for  itl 

ci«  oi  pro^  fafety,  places  itfclf  under  the  proteftion  of  a  more  powerful  one, 
rciliou.       and  engages,  in  return,  to  perform  fcveral  offices  equivalent  to 
that  proteflion,  widiout  however  divcilirig  itfelf  of  the  right  of 

*  Nor  flull  we  examine  which  of  thore  difToreiit  Vindt  of  fcoremment  b  the 
bed.  It  will  be  fuflioicni  to  fav  in  general,  chat  the  monarchical  form  appears 
preferable  to  every  other,  provided  tne  power  of  the  fovereign  be  limited,  aud  nit 
abfolute— qui  Ifriucipatms']  tumdemum  regius  elt,ii  intra  modeftiae  et  mediocritatis 
fines  fe  contineat,  exceffu  poteftatis,  quam  imp  Mdentes  in  dies  augere  fatagimtg 
minuitur,  penitufque  corrumpitor.  Nos  llulti,  majoris  poteutix  fpecie  decepti, 
dilabimur  in  concrarium,  non  far  is  confiderantes  cam  demum  tutam  effe  potentiam 
qiuB  viribus  modnm  imponit.  The  maxim  has  both  truth  and  wifdom  on  its  fide. 
The  author  here  q^iotes  the  fayinjr  of  Theopompus,  kiop  of  Sparta,  who  retam- 
in^  to  his  houfe  axnidll  the  accbmations  oi'  the  people  after  the  f  ftabUfhmeiit  of 
the  liphori, — "  Yon  will  leave  to  your  children  (faid  his  wife>  an  anthority  di- 
miuifhcd  through  your  fault."  '•  True  (replied  the  king) :  I  mall  leave  them  a 
iinallcr  portion  of  it ;  but  it  will  red  upon  a  firmer  balit.'*  The  Lacedaunoniaoa, 
duri;»p  a  certain  peri«xi,  had  two  diicfs  to  whom  they  very  improperly  gave  th« 
title  of  king'..  They  were  maglilraiea  who  poA'e.Tcd  a  very  limited  power,  and 
whom  it  was  not  unufuai  to  citt:  oeforc  the  tribunal  of  ju(lice,«-to  arreft, — ^to  con- 
demn to  death.— Sweden  a-fls  with  lefs  impropriety  in  continu'og  tobefto^  on  hrr 
chief  the  title  of  king,  altlmu^li  ihc  ha»  circumTcf  ibed  hb  power  within  very  nar- 
row bi>uiul».  Wt  flia  es  not  hi«  authority  with  a  coHegue,— he  is  hereditary,— and 
ti:e  kaic  has,  Croni  time  immemcria',  borne  the  ttilc  of  a  kiugd«jin. 

crnv«rnm»nC 
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gDiniunent  and  fovereignty,— that  (late,  I  fay,  does  not,  on  this 
account,  ceafe  to  rank  among  the  fovereigiis  who  acknowledge 
ro  other  law  than  that  of  nations. 

There  occurs  no  greater  difficulty  with  refpeft  to  tributary      5  ?• 
ftates ;  for  though  the  payment  of  tribute  to  a  foreign  power  docs  ^^  ^"•'«t»- 
in  ibine  degree  diminilh  the  dignity  ol  thofc  itates>? rom  its  being  ^^    *^**' 
aconfcffion  of  their  weaknefs, — ^yet  itfufFers  their  fovereignty  to 
fobGfc  entire.     The   cullom   of   paying   tribute  was  formerly 
TCTT  common, — the  weaker  by  thit  means  purchafing  of  their 
mere  powerful  neighbour  an  exemption  from  oppreflion,  or  at 
that  price  fecuring  his  protection,  without  ceafing  to  be  fove- 
rcinis. 

The  Germanic   nations  introduced  another  cuftom, — that     ^  8- 
of  requiring  homage  from  a  ftate  either  vanquiihed,  or  too  weak  ^^  A?iJ^ 
to  make  refiftance.    Sometimes  even,  a  prince  has  given  fove- 
rtignti<:s  in  fee,  and  fovereigns  have  voluntarily  rendered  them* 
Crivcs  feudatories  to  others. 

When  the  homage  leaves  independency  and  fdvereign  autho* 
niy  in  the  adminiftration  of  tl:c  lb.te,  and  only  means  certain  du- 
ties to  the  lonl  of  the  fee,  or  even  a  mere  honorary  acknow- 
lejgmciit,  it  doe^  not  prevent  the  ftate  or  the  feudatory  prince 
brmg  ftridUy  fovereign.  The  king  of  Naples  pays  homage  for 
lis  kingdom  to  the  pope,  and  is  neverthelefs  reckoned  among 
dieprincipal  fovereigns  of  Europe. 

Tvo  fovereign  ftates  may  alfo  be  fubje£l  to  the  fame  prince,      j  ^, 
without  any  depeodcnte  on  each  other,  and  each  may  retain  all  Of  two 
in  rights  as  a  free  and  fovereign  ftate.     The  king  ot  Pruflia  is  ."""  '"''• 
ferertign  prince  of  Ncufchatel  m  Switzerland,  without  that  prin-  jilnieb^i&ce. 
cipality  being  in  any  manner  united  to  his  other  dominions ;  fo 
diat  the  people  of  Neufchatcl,  in  virtue  of  their  franchifcs,  may 
ferrc  a  foreign  power  at  war  with  the  king  of  PrulTia*  provided 
ibt  the  war  be  not  on  account  of  that  principality. 

Finally,  feveral  fovereign  and  independent  ftates  may  unite      $  vo- 
dmnclvcs  togethtr  by  a  perpetual  confederacy,  without  ceaflng  9^  ^^' 
ID  be,  each  individually,  a  perfed  ftate.  They  will  together  con*  lukni'^ 
Ktatc  a  federal  republic :  their  joint  deliberations  will  not  im-  pubUa 
pair  the  fovereiraty  of  each  member,  though  they  may,  in  certain 
icfpcfh,  put  lome  rcftraint  on  the  cxercife  of  it,  in  virtue  of 
Kdnntary  engagements.    A  perfon  does  not  ceafe  to  be  free 
nd  independent,   when  he  is    obliged  to  fulfil  engagements 
vhich  he  has  voluntarily  contraAed. 

Soch  WC1C  formerly  the  cities  of  Greece ;  fuch  are  at  prefcnt 
iie  Seven  United  Provinces  of  the  Netherlands,  and  fuch  the 
■onbcr?  of  the  Helvetic  body. 

Bat  a  people  that  has  paffed  under  the  dominion  of  another     %  »?. 
is  no  longer  a  ftate,  and  can  no  longer  avail  itfclf  direAly  of  the  Of  a  lUt« 
kw  of  nations.  Such  were  the  nations  and  kingdoms  which  the  I^.^,***^. 
Koqians  rendered  fubje£l  to  their  empire ;  the  generality  even  of  der  die  do* 
thofe  whom  they  honoured  with  the  name  of  friends  and  allies  mm^cn  ol 
10  longer  formed  real  ftates.    Within  tbemfelves,  they  were  go-  *'^^^<'- 
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verncd  by  their  own  laws  and  magiflrates ;  but  without,  they 
were  in  every  thingr  obliged  to  follow  the  orders  of  Rome  i 
they  dared  not  of  themfclvcs  either  to  make  war  or  contract 
alliances  •,  and  couUl  not  treat  with  nations. 
5  '*•  The  law  of  nations  is  the  law  of  fovereigns  :  free  and  inde- 

itdu  of  thi»  P^"^^^"^  Itates.are  moral  perfons,  whofe  rights  and  obligations  we 

trcatir«.       •^i^^  to  eitablilh  in  this  treatife. 


CHAP.       II. 

General  Principles  of  the  Duties  of  a  Nation  towards  t  if  elf* 


5!i- 


.  .,       TF  the  rights  of  a  nation  fpring  from  -its  obKgations,  it  is  prin- 
ouSbt^to  cignllyVrom  thofe  that  relate  to  itfelf.     It  will  furtlier  ap- 

a<a  agnxa-  pear  that  its  duties  towards  others  depend  very  much  on  its  du- 
bly  to  it«     tics  towards  itfelf,  as  the  former  are  to  be  regulated  and  meafur- 
OiAture.       gj  by  the  latter.      As  we  are  then  to  treat  of  the  obligation 3 
and  rights  of  nations, — an  attention  to  order  re^juires  that  wc 
fhould  begin  by  eftabliihing  what  each  nation  owes  to  itfelf. 

The  general  and  fundamental  rule  of  onr  duties  towards  our- 
felves  is,  that  every  moral  being  ought  to  live  in  a  manner  con- 
formable to  his  nature,  nature  convenienter  vlvere,     A  nation  is  a 
being  determined  by  its  efTcntial  attributes,  that  has  its  own  na- 
ture, and  can  aft  in  conformity  to  it.    There  are  then  actions 
of  a  nation  as  fuch,  wherein  it  is  concerned  in  its  national  cha- 
rafter,  and  which  are  either  fuitable  or  oppoHte  to  what  confti- 
tutes  it  a  nation  ;  fo  that  it  is  not  a  matter  of  indifference  whether 
it  performs  fome  of  thofe  aftjons,  and  omits  others. ,  In  this  re- 
fpeft,  the  Law  of  Nature  prefcribcs  it  certain  duties.    Wc  fliall 
fee,  in  this  firfl  book,  what  condufl  a  nation  ought  to  obfenrc,  in 
order  that  it  may  not  be  wanting  to  itfelf.    But  wc  (hall  fixil 
(ketch  out  a  general  idea  of  this  fubjedt. 
Of  thl^rc.     He  who  no  longer  cxifts  can  have  no  duties  to  perform :  and 
ferTatlon  '  ^  nioral  being  is  charged  with  obligations  to  himfelf,  only  with  a 
and  pcrfec-  vicw  to  his  perfeftion  and  happinefs :  for  to  preferve  and  to  per^ 
tioa  of  a    ^g^  IjI^  Q^fi  nature^  is  the  fum  of  all  his  duties  io  himfelf. 
Btuon.  rpj^^  prefcrvatlon  of  a  nation  confifts  in  the  duration  of  the  po- 

litical afTociation  by  which  it  is  formed.  If  a  period  is  put  to  this 
affociation,  the  nation  or  (late  no  longer  fubfiils,  tliough  the  indi* 
viduals  that  compofod  it,  ilill  exift. 

The  perfedion  of  a  nation  is  found  in  what  renders  it  capable 
of  obtaining  the  end  of  civil  fociety ;  and  a  nation  is  in  a  perfeA 
(late,  when  nothing  necellary  is  wanting  to  arrive  at  that  end. 
Wc  know  that  the  perfedlion  of  a  thing  confifts,  generally,  in 
the  perfeft  agreement  of  all  its  conftituent  parts  to  tend  to  the 
fame  end.  A  nation  being  a  multitude  of  men  united  together 
in  civil  fociety, — if  in  that  multitude  all  confpire  to  attain  the 
end  propofcd  in  forming  a  civil  fociety,  the  nation  is  pcrfeft ; 
and  it  is  more  or  lefs  fo,  according  as  it  approaches  more  or  lef* 

to 
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t«  that  pcrfcft  agreement*  In  the  fame  manner  its  external  (late 
will  be  more  or  Icfs  pcrfc£l,  according  as  it  concurs  with  the  in- 
terior perfeAion  of  the  nation. 

The  fnd  or  ohje^  of  civil  focicty  is  to  procure  for  the  citizens      $  \<« 
whatcrer  they  (land  in  need  of,  for  the  ncceflities,  the  conveni-  ,^n^'*^V*  j. 
ences,  the  accommodation  of  life,  and,  in  general,  whatever  con-  vii  focicty. 
ftiiQtcs  happincls,— with  the  peaceful  poncinon  of  property,  a 
method  of  obtaining  julticc  wiili  fccurlty,  and,  finally  a  mutual 
defence  againfl  all  external  violence. 

Itfsnow  eaiy  to  form  a  jufl  idea  of  the  pcrfi-clion  of  a  ftate  or 
nation: — every  thing  in  it  mull  confpirc  to  promote  the  ends  we  *  « 

hare  pointed  out. 

In  the  a<1  of  adbciation,  by  virtue  of  which  a  multitude  of  men      $  ^^-  . 
form  together  a  ftate  or  nation,  each  individual  has  entered  into  ^  n*^*"^  «• 
engagements  with  all,  to  promote  the  j;cneral  welfare  5  and  all  obligation 
hne entered  into  engagements  with  each  individual,  to  facilitate  to  nrcfcivt 
for  him  the  means  of  fup  plying  his  neccfFities,  and  to  protccl  and  "•*^"- 
<lefend  him.  It  is  manifell  that  thefe  reciprocal  engagements  can 
no  other  wife  be  fulfilled  tiian  by  m/iiiii:iii:»ng  the  political  aiTo- 
ciaiion.     The  entire  nation  is  then  oi)lig(.d  to  maintain  that  afib- 
ciation;  and  as  their  p«tfervaiion  depends  on  its  continuance, 
.   it  thence  fallows  that  every  naiion  is  obliged  to  perform  the 
iutT  of  fclf-prcfervation. 

This  obligation,  fo  natural  to  each  individual  of  God's  creation, 
is  not  derived  to  nations  immediately  from  nature,  but  from  the 
agreement  by  which*^ivil  fociety  is  formed :  it  is  therefore  not 
abfolute,  but  conditional, — that  is  to  fay,  it  fuppofes  a  human 
ad,  to  wit,  the  focial  compacl.  And  as  compacts  may  be  dif- 
iohrtd  by  common  confent  of  the  panics, — if  the  individuals  that 
compofe  a  nation  (hould  unanimouily  agree  to  break  the  link 
that  binds  them,  it  would  be  lawful  for  them  to  do  fo,  and  thus  * 
(odcl'lroy  tlie  ft.ite  or  nation;  but  they  would  doubtlefs  incur  a 
^ee  of  guilt,  if  they  tool^this  ftep  without  jull  and  weighty 
itabns;  for  civil  focietics  are  approved  by  the  Law  of  Nature9 
which  recommends  them  16  mankind,  as  the  true  means  of 
Iipplving  all  their  wants,  and  of  etieclually  advancing  towards 
their  own  perfection.  Moreover  civil  fociety  is  fo  ulctul,  nay 
feneceirar?  to  all  citizens,  that  it  may  well  be  confulcred  as 
■onlly  impoiTible  for  them  to  confent  unan'unouily  to  break  it 
^thout  ncceiCty.  But  what  <  itizens  may  or  ought  to  do, — • 
vhai  the  majority  of  them  may  refolve  in  certain  cafes  of  nc« 
oeflirv,or  of  prelTing  exigency,— tare  queltions  that  wil:  be  treat* 
•dot  elfcwliere :  they  cannot  be  folidly  determined  without  fomc 
principlcft  which  we  have  not  yet  eliablilhed.  For  the  prefent» 
Jtii  AiHicicnt  to  have  proved,  that,  in  general,  as  long  as  the  po- 
lirical  focicty  fubfifts,  the  whole  nation  is  obliged  to  endeavour 
A)  maintain  it. 

If  a  nation  is  obliged  to  prcfcrve  itfelf,  it  is  no  Icfs  obliged       S  "7- 
cartful:y  to  prcicrvc  all  its  members.     I'lie  nation  owes  this  to  ^"^*?r"- 
iddi,  iuicc  the  lofs  even  of  one  ot  its  members  weakens  it,  and  mombcn, 

\^  i  is 
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is  injurious  to  its  prefervation.  It  owes  this  alfo  to  the 
memoers  in  particuUrj  in  confequence  of  the  very  z(k  of  aflbci»« 
tion  ;  for  thofe  who  compofe  a  nation  are  united  for  their  de- 
fence and  common  advantage ;  and  none  can  juftly  be  deprived 
of  this  union,  and  of  the  advantages  he  expels  to  derive  frooi 
it,  while  he  on  his  fide  fulfils  the  conditions* 

The  body  of  a  nation  cannot  then  abandon  a  province,  a 
town,  or  even  a  Hngle  individual  who  is  a  part  of  it,  unlefs  com« 
pelled  to  it  by  neceility,  or  indifpenfably  obliged  to  it  by  the 
ftrongeft  reafons  founded  on  the  public  fafety. 
$  1 8.         Since  then  a  nation  is  obliged  to  preferve  itfelf,  it  has  a  right  to 
A  nation     every  thing  ncccflary  for  its  prefervation.     For  the  Law  df  Na« 
focwy  ^  ^"^®  g*^^®  "^  ^  '"'fi'^'  ^^  every  thing,  without  which  we  cannot 
thins^  ne-    fulfil  our  obligation  ;  otherwife  it  would  oblige  us  to  do  impo(&« 
ccflary  for  bilities,  or  rather  would  contradi£k  itfelf  in  prefcribing  us  a  dutjy 
i*u«a.**'    *"^  ^*  ^^^  ^^^^  ^'*"^^  debarring  us  of  the  only  means  of  fulfilling 
it.    It  will  doubtlefs  be  here  underftood,  that  thofe  means  ought 
not  to  be  unjufl  in  themfelves,  orfuch  as  are  abfolutely  forbid- 
den by  the  Law  of  Nature.     As  it  is  impoffible  that  it  Ihould 
ever  permit  the  ufe  of  fuch  means, — if  on  a  particular  occafion 
no  other  prefent  themfelves  for  fulfilling  a  general  obligadony 
the  obligation  muft,  in  that  panicular  inftance,  be  looked  on  at 
impofTible,  and  confequently  void. 
$  V9-  By  an  evident  confequence  from  what  has  been  faid,  a  nation 

ar^/evcr  ^^i^^  carefully  to  avoid,  as  much  as  poflible,  whatever  might 
thine  OmJ  c^ufc  i^  deftrudion,  or  that  of  the  ftate^  which  is  the  fiune 
migntocca-  thing. 

Con  itt  dc-       ^  nation  or  (late  has  a  right  to  every  thing  that  can  help  to 

'"§  io°     '^^''d  o^  imminent  danger,  and  keep  at  a  diftance  whatever  is 

Of  itt  righc  capable  of  caufing  its  ruin  ;  and  that  from  the  very  fame  rea* 

to  every   '  fons  that  eftablifii  its  right  to  the  things  neceffary  to  its  pre* 

may  pro-     »v**«».»v**» 

r.iote  thii        The  fecond  general  duty  of  a  nation  towards  itfelf  is  to  labour 

€rA  at  its  own  perfe£lion  and  that  of  its  (late.     It  is  this  double 

A  nadon     perfection  that  renders  a  nation  capable  of  attaining  the  end  of 

ouf^ht  to     civil  fociety :  it  would  be  abfurd  to  unite  in  fociety,  and  yet  not 

jverfeA  it-   endeavour  to  promote  the  end  of  that  union. 

ftitc*.*^^  ^^      ^^^^  ^^^  entire  body  of  a  nation,  and  each  individual  citizen, 

are  bound  by  a  double  obligation,  the  one  imniediately  proceed* 

ing  from  nature,  and  the  other  refulting  from  their  reciprocal 

engagements.     Nature  lays  an  obligation  upon  each  man  to  la* 

hour  after  his  own  perfe£lion  ;.and  in  fo  doing,  he  labours  after 

that  of  civil  fociety,  which  could  not  fail  to  l^  very  flourifhing* 

were  it  compofed  of  none  but  good  citizens.     But  tne  individual 

finding  in  a  well  regulated  fociety  the  moft  powerful  fuccQurt 

to  enable  him  to  fulfil  the  taflc  which  Nature  impofes  upon  hiift 

in  relation  to  himfelf,  for  becoming  better,  and  confequently 

more  happy, — he  is  doubtlefs  obliged  to  contribute  all  in  his 

power  to  render  that  fociety  more  perfeA. 

Ali  the  citizens  who  form  a  political  fociety,  reciprocally  ea« 

gage 
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fige  to  adTance  the  common  welfare^  and  as  far  as  pofTible  to 
nronofc  the  advantage  of  each  member.  Since  then  the  per- 
iefiion  of  the  fociery  is  >vhat  enables  it  to  fecure  equally  the 
kppineis  of  the  body  and  that  of  the  members,  the  grand  object 
cf  the  engagements  and  duties  of  a  citizep  is  to  aim  at  this  per- 
fe£tion.  This  is  more  particularly  the  duty  of  the  body  collcc- 
ti?e  in  all  their  common  dcliberationsj  and  in  every  thing  they 
do  as  a  body. 

A  nation  therefore  ought  to  prevent,  and  carefully  to  avoid,      5  a. 
vhatercr  may  hinder  its  perfc£tion  and  that  of  the  ftatt,  or  re-  ^"^  ^^  *' 
tard  the  progrefs  cither  of  the  one  or  the  other.  thing^con^ 

We  may  then  conclude,  as  we  have  done  above  in  regard  to  trary  to  iu 
die  prefervation  of  a  (late  (%  18),  that  a  natidh  has  a  right  to  V^^^^^^^» 
cmy  thing  without  whicli  it  cannot  attain  the  perfeflionjof  the  jhe  rlghrt 
oembcTS  and  of  the  (late,  or  prevent  and  repel  whatever  is  con-  it  derives 
tianr  to  this  double  perfection.  ^r<>?»  «!)«^« 

On  this  fubjea,  the  Engli(h  fumi(h  us  an  example  highly  ""^^^^ 
vonby  of  attention.  That  illuftrious  nation  di(lingui(hes  itfelf  Examplct. 
in  a  glorious  .nanner  by  its  application  to  every  thing  that  can 
lender  the  ftate  more  flouriCliing.  An  admirable  conftitution 
there  places  every  citizen  in  a  (ituaticn  that  enables  him  to  con- 
tribate  to  this  great  end,  and  every-where  diffufes  that  fpirit  of 
{cnuine  patriotifm  which  zealoufly  exerts  itfelf  for  the  public 
welfare.  We  there  fee  private  citizens  form  confiderable  enter- 
piiies,  in  order  to  promote  the  glory  and  welfare  of  the  nation. 
And  while  a  bad  prince  would  (ind  his  hands  tied  up,  a  wife 
and  modetate  king  (inds  the  moft  powerful  aids  to  give  fuccefs 
to  his  glorious  defigns.  The  nobles  and  the  reprefentativcs  of 
the  people  form  a  hnk  of  confidence  between  the  monarch  and 
the  Dataon,  and^  concurring  with  him  in  every  thing  that  tends 
to  promote  the  public  welfare,  partly  eafe  him  of  the  burden  of 
(CorerDment,  give  (lability  to  his  power,  and  procure  him  an  obe- 
dience the  more  pcrfeft,  as  it  is  voluntary.  Every  good  citizen 
ices  that  the  (Irength  of  the  (late  is  really  the  advanta<;e  of  all, 
ud  not  that  of  a  fingle  perfon.  Happy  conilitution  !  which  they 
did  not  fuddenly  obtain :  it  has  coll  rivers  of  blood ;  but  they 
iuve  not  purchafed  it  too  dear.  May  luxury,  that  pell  fo  fatal 
to  the  manly  and  patriotic  virtues,  that  miniiicr  of  corruption  fo 
dangerous  to  liberty,  never  overthrow  a  monument  tliat  docs  fo 
JBttch  honour  to  human  nature — a  monument  capable  of  teach- 
ini  kings  how  glorious  it  is  to  rule  over  a  free  people  ! 
^  fhere  is  another  nation  illuftrious  by  its  bravery  and  its  viclo- 
ries.  Its  nunierous  and  valiant  nobility,  its  extenfive  and  fertile 
dominions,  might  render  it  refpedlable  throughout  all  Europe, 
Mdin  a  (horc  time  it  might  be  in  a  moft  flouri(bing  fituation. 
Bat  its  conftitution  oppofes  this  i  and  fuch  is  its  attachment  to 
(hat  conftitution,  that  there  is  no  room  to  cxpe£l  a  proper  re- 
oiedy  wi.l  evc«  be  applied.  In  vain  might  a  magnanimous  kin^, 
vailed  by  his  virtues  above  the  purfuits  of  ambition  and  injuftlce. 
fefm  tlu;  moft  faiutary  dcfigus  for  promoting  the  happiuefi  of 

B4  his 
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his  people; — in  vain  might  thofe  defipjhs  be  approved  by  tlic 
more  fenfible  part,  by  the  majority  of  the  nation  ; — a  fingle  de- 
puty, obftinate  or  corrupted  by  a  foreign  power9  might  put  a  ftop 
to  all,  and  difconceri  the  wifeft  and  mod  neceflary  meafures. 
From  an  exceflive  jealoufy  of  its  liberty,  that  natipn  has  taken 
fuch  precautions  as  mud  ncccfl^irily  place  it  out  of  the  power 
of  tlic  king  to  make  any  attempts  on  the  liberties  of  the  public. 
But  IS  it  not  evident  that  thofe  precautions  exceed  the  end  pro- 
pofed, — that  they  tie  the  hands  of  the  moft  juft  and  wife  prince, 
and  deprive  him  cf  the  means  of  fecuring  the  public  freedom 
againft  the  enterprifes  of  foreign  powers,  and  of  rendering  the 
nafion  rich  and  happy  ?  Is  it  not  evident  that  the  nation  has  de- 
prived itfelf  of  \he  power  of  afting,  and  that  its  councils  are  cx- 
pofedio  the  caprice  or  treachery  of  a  fingic  member  ? 
5  \5'  We  (hall  conclude  this  chapter,  with  obferving,  that  a  nation 

iui"!t7o  ought  to  know  itfelf.  Without  this  knowledge,  it  cannot  make 
know  itfcIf.  any  fuccefhful  endeavours  after  its  own  perfeftion.  It  ought  to 
have  a  juil  idea  of  its  it  ate,  to  enable  it  to  take  the  mod  proper 
meafurcs ;  it  ought  to  kno  vv  the  progrefs  it  has  already  made^ 
and  what  further  advances  it  has  llill  to  make« — what  advan- 
tages it  polTefles,  and  what  defccls  it  labours  under,  in  order  to 
prcfcrve  the  former,  and  correct  the  latter.  Without  this  know- 
ledge, a  nation  will  a£^  at  random,  and  often  take  the  moft  im- 
proper  meafures.  It  will  think  it  a£ls  with  great  wifdom  in 
imitating  the  condufl  of  nations  that  are  reputed  wife  and  ikil« 
ful, — not  perceiving  that  fuch  or  fuch  regulation,  fuch  or  fuch 
practice,  though  falutary  to  one  date,  is  often  pernicious  to  an- 
other. Every  thing  ought  to  be  conducled  according  to  its  na- 
ture. Nations  cannot  be  well  governed  without  fuch  regula«> 
tions  as^are  fuitable  to  their  refpeclive  charaflcrs ;  and  in  order 
to  this,  their  charadlers  ought  to  be  known* 


CHAP    III. 

Of  the  Ccnjlitutlon  tf  a  StatCj  and  the  Duties  and  Rights  of  ihs 
I^' at  ion  in  this  rc/pi'^f, 

"V\7 E  were  unable  to  avoid,  in  the  fird  chapter,  anticipating 
^        fomething  of  the  fubjcft  of  this. 
Of  uihHc        ^^^^  '^^^^  ^^^^  already  that  every  political  fociety  mud  nccefls^ 
authority,    ^^b'  cdablifli  a  public  authority,  to  regulate  their  common  af- 
fairs,—to  prefcribc  to  each  individual  the  conduct  he  ought  to 
obfcrve  with  a  view  to  the  public  welfare, — and  to  poflefs  the 
means  of  procuring  obedience.  This  authority  eflentially  belongs 
to  the  body  of  the  fociety  -,   but  it  may  be  exercifed  in  a  variety 
of  ways  ;  and  every  fociety  has  a  right  to  choofe  tliat  mode 
which  fuits  it  bed. 
^  5  *7.  TKt-  fundamental  regulation  that  determines  the  manner  in 

conftltution  ^'^*^^  ^^  public  authority  is  to  be  executed,  is  what  forms  the 
oi  a  liate.  (onjiitution 
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€9'll?.utm  of  the  fiate.  In  this  is  feen  the  form  in  which  tlic 
fulion  ads  in  quality  of  a  body-politic, — how  and  by  whom  the 
people  arc  to  be  povcrned, — and  wliat  are  the  rights  and  duties 
cf  the  governors.  This  conftitution  is  in  facb  nothing  more 
than  the  eilablilhment  of  the  order  in  which  a  nation  propolis  to 
libonr  in  common  for  obtaining  thofe  advantages  with  a  view  to 
which  the  political  focicty  was  cftiiblilhed. 

rhe  pcrJFec^ion  of  a  (late,  and  its  aptitude  to  attain  the  ends      5  iK 
offociety,  muft  then  depend  on  its  conllitution :  confcquently  rhc  uatinn 
CiCmofl  imponant  concern  of  a  nation  that  forms  a  political  fo-",^}* '  V' 
CKty,  and  its  nrft  and  molt  cfieniiai  duty  towards  itlclf,  istoi,cii  comh- 
ihuiethe  bed  cotiditution  poiFiblc,  and  that  moil  fuitablc  to  its'ucion- 
circumil.mces.     When  it  makes  this  choice,  it  lays  the  founda« 
lion  of  its  own  prefcrvation,  fafcty,  perfeclioni  and  happinefs  :  • 

--it  cannot  take  too  much  care  in  placing  thefe  on  a  folid  bails. 

The  laws  arc  repulaticMis  ellablidicd  by  public  authority,  to  be     §  i; 
oblerved  in  fociety.     All  ihelc  ought  to  relate  to  the  wcifarc  of^^^^jji' 
the  Hate  and  of  the  citizens.  TIjc  laws  made  dircdly  with  a  view  mc„t»|,and 
(0  the  public  welfare  are  political  laws\     and  in  tliis  clafs,  civil  Uw«. 
ibofe  that  concern  the  body  itfclf  and  the  being  of  the  fociety, 
the  form  of  government,  the  manner  in  which  the  public  autho- 
rity ii  to  be  exerted, — thofe,  in  »  word,  which  together  form 
the  ccmilitution  of  the  (late,  are  xht  fundamental  laws. 

The  civil  Liws  arc  thofe  that  regulate  the  rights  and  conduct 
cf  the  citizens  among  themfelvcs. 

Lvery  nation  that  would  not  be  wanting  to  itfelf,  ought  to  ap- 
pl?  its  utmolt  caie  in  ellablithing  thefe  laws,  and  principally  its 
fundamental  laws, — in  ellabli(hing  them,  I  fay,  with  wifdoni,  in  a 
manner  fuitable  to  the  genius  of  the  people,  and  to  all  the  cir- 
cDfflftances  in  which  they  may  be  placed  :  they  ought  to  de- 
termine them  and  make  them  known  with  plain ncfs  and  preci- 
sion, to  the  end  that  they  may  pollefs  (lability,  that  rhcy  may  not 
be  eluded,  and,  xhat  they  may  create,  if  polhbic,  no  dijjhhi'in  -^ 
i|^t,  on  the  one  hand,  he  or  they  to  whom  the  cxercilc  of  the 
l^Terci^n  power  \s  committed,  and  the  citizens,  on  the  other,  may 
ciftialiy  know  their  duty,  and  their  rights.  It  is  not  lierc  tie- 
cedary  to  confider  in  detail,  what  rliat  conllitution  and  thofe 
hvs  ought  to  be  *. — this  difcuihon  belongs  to  public  law  and 
politics.  Hetides,  the  laws  and  conllitutions  of  dltFerent  (l.itis 
noil  Dcceilariiy  vary  according  to  the  difpofltion  of  the  people, 
»d  other  circumdances.  In  the  Law  of  Nations  we  mull  ad- 
kie  to  generals-  We  here  confider  tlie  duty  of  a  nation  to- 
*mU  itfelf,  principally  to  determine  the  conducl  that  it  ought 
>oobfcrvc  in  that  great  fociety  which  nature  has  edabliflicd  a- 
OKNipall  nations.  Thcic:  duties  give  it  lights,  that  ferve  as  a 
mk  lo  cllablifli  what  it  m.iy  ret)uire  from  other  nations,  and  reci- 
procally what  others  may  require  from  it. 

Thcconititution  and  laws  of  a  flate  are  the  bafis  of  the  public  of  thc^rlip. 
iranquiility,  the  firmell  fupport  of  political  authority,  and  a  fecu-port  nf  the 
n^tor  the  libcny  of  the  citizens,  i^ut  tliis  conilirution  is  a  vain  cynitim- 

phantom,  ^i^,,.^,,  . 

to  the  k*\\t. 
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phantom,  and  the  beft  laws  are  ufelefs,  if  they  be  not  religiouflj 
obferved :  the  nation  ought  then  to  watch  very  attentively)  in  or- 
der to  render  them  equally  refpeftcd  by  thofe  who  govern,  and  by 
the  people  dedined  to  obey.    To  attack  the  conftitution  of  tlie 
ftatCi  and  to  violate  its  laws,  is  a  capital  crime  againft  fociety ; 
and  if  thofe  guilty  of  it  are  inveftcd  with  authority,  they  add 
to  this  crime  a  perfidious  abufc  of  the  power  with  which  they 
are  intruded.     The  nation  ought  condantly  to  repreft  tbem 
.    with  its  utmod  vigour  and  vigilance,  as  the  importance  of  the  cafe 
requires.      It  is  very  uncommon  to  fee  the  laws  and  conftitu- 
tion of  a  date  openly  and  boldly  oppofed:  it  is  Againft  filent 
and  gradual  attacks  that  a  nation  ought  to  be  particularly  on  its 
guard.  Sudden  revolutions  drike  the  imaginations  of  men  :  they 
•         are  detailed  in  hidory ;  their  fecret  fprings  are  developed.     But 
we  overlook  the  changes  that  infenfibly  happen  by  a  long  train 
of  fteps  that  are  but  flightly  marked.    It  would  be  rendering 
nations  an  important  fervice,  to  fliew  from  hidory,  how  many 
ftates  have  thus  entirely  changed  their  nature,  and  ioft  their 
original  conditution.    This  would  awaken  the  attention  of  man- 
Icind : — impreffed  thenceforward  with  this  excellent  maxim  (no 
lefs  eflential  in  politics  than  in  morals),  principiis  obfta^ — they 
would  no  longer  (hut  their  eyes  againd  innovarionSf  which, 
though  inconfiderable  in   themfelves,   may  fcrve  as  fteps  to 
mount  to  higher  and  more  pernicious  enterprifes. 
S  3T.         The  confequences  of  a  good  or  bad  conditution  being  of  fuch 
The  lights  importance,  and  the  nation  being  ftriftly  obliged  to  procure,  as 
with^re- "  ^^^  ^^  polfible,  the  bed  and  mod  convenient  one,  it  has  a  right  to 
fpca  to  its  every  thing  necedary  to  enable  it  to  fulfil  this  obligation  ($  iS). 
conttirution  It  is  then  manifcft  that  a  nation  has  an  indifputable  right  Co 
^cinmciir.  f^^'^j  maintain,  and  perfcft  its  conditution, — to  regulate  at 
plcafure  every  thing  relating  to  the  government, — and  that  no 

Eerfon  can  have  a  jud  right  to  hinder  it.     Government  is  efta- 
lidied  only  for  the  fake  of  the  nation,  with  a  view  to  its  fafety 
and  happinefs. 
§  ?s*         If  any  nation  is  didatisficd  with  the  public  ad minift ration,  it 
It  may  rc-  jyjjy  apply  the  neccflary  remedies,  and  reform  the  eovernment* 
govern-      ""^  oblerve  that  I  fay  **  the  nation ;    for  I  am  very  far  from  mean- 
ii.cnt.         ing  to  authorife  a  few  malcontents  or  incendiaries  to  give  difturb- 
ance  to  their  governors  by  exciting  murmurs  and  fcditions. 
None  but  the  body  of  a  nation  have  a  right  to  check  thofe  at 
the  helm  when  they  abufe  their  power.      When  the  nation  is 
filent  and  obeys,  the  people  are  confidered  as  approving  the  con- 
du£b  of  their  luperiors,  or  at  lead  finding  it  fupportable  }  and  it 
is  not  the  bufinefs  of  a  fmall  number  of  citizens  to  put  the  ftate 
in  danger,  under  the  pretence  of  reforming  it. 
f  ^^-         In  virtue  of  the  fame  principles,  it  is  certain  that  if  the  nation 
^"    "tJc  '^  uneafy  under  its  conditution,  it  has  a  right  to  change  it. 
coniUttt*         '^Ihere  can  be  no  difficulty  in  the  cafe,  if  the  whole  nation  be 
tioB.  unanimoufly  inclined  to  make  this  change.  But  it  is  aflced,  what  is 

to  be  done  if  the  people  arc  divided  i  In  the  ordinary  manage- 
ment 
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Bent  of  the  ftatc»  the  opinion  of  the  majority  muft  pafs  without 
Sffute  for  that  of  the  whole  nation  ;  otherwife  it  would  be  aN 
Bcft  inpoflible  for  the  fociety  ever  to  take  any  refolution.  It  ap* 
pnn  then  by  parity  of  re^foning,  that  a  nation  may  change  the 
cooftttntion  of  the  ft  ate  by  a  majority  of  votes  ;  and  whenever 
ikeie  is  nothing  in  this  change  that  can  be  otnfidered  as  contrary 
10  tlie  aA  of  civil  affociation,  or  to  the  intention  of  thofe  uDited 
Bflikr  it|  the  whole  art  br.und  to  conform  to  the  refolution  of  the 
njority .  But  if  the  qnclHon  be,  to  quit  a  form  of  government,  to 
whi*  h  alone  it  appeared  that  the  people  were  willing  to  fubmit 
€n  their  entering  into  the  bonds  of  fociety, — if  the  greater  part 
of  a  free  people,  after  the  example  of  the  Jews  in  the  tfme  of 
Samueli  are  weary  of  liberty,  and  refolved  to  fubmit  to  the  au- 
thority of  a  monarch, — thofe  citizens  who  are  more  jealous  of 
that  privilege,  fo  invaluable  to  thofe  who  have  tailed  it, — though 
eUigcd  to  fuftcr  the  majority  to  do  as  they  pleafc,— are  under 
BO  obligation  at  all  to  fubmit  to  the  new  government :  they 
■ay  quit  a  fociety  which  feems  to  have  diiTolved  itfelf  in  order  to 
mite  again  under  another  form  :  they  have  a  right  to  retire  elfe- 
vhere,  to  fell  their  lands,  and  take  with  them  all  their  effefibs. 

Here  again  a  very  important  queftion  prefents  itfelf.  It  eflen-     S  i4. 
tially  belongs  to  the  fociety  to  make  laws  both  in  relation  to  thc?^^^'  ••• 
.   manner  in  which  it  deOres  to  be  governed,  and  to  the  conduct  of  ^^er,  &iid 
the  citizens : — this  is  called  the  Ugijlative  power.    The  nation  whether  k 
nay  intruft  the  exercife  of  it  to  the  prince,  or  to  an  aflcmbly  ;  ^  ^f^ 
cr  to  that  aflembly  and  the  priAce  jointly ;  who  have  then  a  m^"  ^^ 
ii^i  to  make  new  laws  and  to  repeal  old  ones.  It  is  aflced  whe- 
dier  tKeir  power  extends  to  the  fundamental  laws,-»whether  they 
nay  change  the  conftitution  of  the  (late  ?    The  principles  we 
bait  laid  down  lead  us  to  decide  with  certainty,  that  the  autho- 
rilf  of  thefe  legiflators  does  not  extend  fo  far,  and  that  they 
Mglit  to  confidcr  the  fundamental  laws  as  facred,  if  the  nation 
has  not,  in  very  exprefs  terms,  given  them  power  to  change 
ihcm.  For  the  conftitution  of  the  ftate  ought  to  poiTefs  ftability  : 
aid  fince  that  was  firft  eftabliftied  by  the  nation,  which  after- 
wards intrufted  certain  perfons  wi^h  the  legiflative  povrer,  the 
faadaanental  laws  are  excepted  from  their  commiffion.     It  is 
viSblc  that  the  fociety  only  intended  to  make  provifion  for  hav--  . 
iogthe  ftate  conflantly  furniflied  with  laws  fuited  to  particular 
conjvndures  and,  for  that  purpofe,  gave  the  legiflature  the 
power  of  abrogating  the  ancient  civil  and  political  laws  that  were 
M  foodamrrtal,  and  of  making  new  ones :  but  nothing  leads  ut 
to  think- that  it  meant  to  fubmit  the  conftitution  itfelf  to  their 
will.    In  fhort,  it  is  from  the  conftitution  that  thofe  legiflators 
Mve  their  power :  how  then  can  they  change  it,  witmut  de- 
fraying the  foundation  of  their  own  authority  ?   By  the  funda* 
tiental  laws  of  England,  the  two  houfes  of  parliament,  in  con- 
cm  with  the  king,  exen  ife  the  legiflative  power :  but  if  the  two 
lonfes  Oiould  rcfolve  to  fupprefs  themfelves,  and  to  inveft  the 
hag  with  full  and  abfolute  authorityi  certainly  the  nalioa  would 
*  not 
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not  fulFer  it.  And  who  would  dare  to  aflert  th^  they  would  nol 
have  a  right  to  oppofe  it  ?  But  if  the  parliament  entered  lata 
a  debate  on  making  fo  confiderable  a  change,  and  the  whole  u» 
tion  wds  voluntarily  filcnt  upon  it^  this  would  be  confidered  ai 
an  approbation  of  the  acft  of  its  rcprcfentatives. 
r»  ^y         But  in  treating  hare  of  the  change  of  the  conftitutlon,  wetr«d 
The  nation  ^^^j  q£  jj^g  right :  the  queflion  of  expediency  belongs  to  politicti 
toittcmpt  We  (hall  therefore  only  obfer\'e  in  general,  that,  great  changa 
ii  without    in  a  (late  being  delicate  and  dangerous  operations,  and  freqoeitf 
^"'*5         changes  being  in  their  own  nature  prejudicial,  a  people  ought  te 
be  very  circumfpe£l  in  this  point,  and  never  be  inclined  to  make 
innovations  witliout  the  moil  preiling  reafons,  or  an  abfolutc 
necefTity.     The  fickienefs  of  the  Athenians  was  ever  inimical  to 
the  happinefs  of  the  republic,  and  at  length  proved  fatal  to  thai 
liberty  of  which  tliey  were  fo  jealous,  without  knowit.g  how 
to  enjoy  it. 
J  36.  We .  may  conclude  from  what  has  been  faid  ($  31)*  that  il 

J^l^'^H^nany  difputes  arife  in  a  (late  refpedting  the  fundamental  laws, 
difpi.tcb  rc-  the  public  adminiftration,  or  the  rights  of  the  different  poweri 
latingtothc  of  which  it  is  compofed,  it  belongs  to  the  nation  alone  to  judge 
giiv.rn-  ^j^j  determine  them  conformably  to  its  political  conftitution. 
"*  §  'j-.  In  (hortf  all  thcfc  affairs  being  folely  a  national  concern,  no 
No  foreign  foreign  power  has  a  right  to  interfere  in  them,  nor  ought  to 
power  has  a  intermeddle  with  them  otherwife  than  by  its  good  oflices,  unlefs 
Interfere,  requeiled  to  do  it,  or  induced  by  particular  reafons.  If  any  in- 
trude into  the  domeftic  concefns  of  another  nation,  and  attempt 
to  put  a  couilraint  on  its  deliberations,  they  do  it  an  injury. 


CHAP.    IV. 

Of  the  Sov^reigftf  his  Obligations^  and  his  Rights. 

5  3S.     'Tp  H  E  reader  cannot  expeft  to  find  here  a  long  deduAion  oi 

Of  the  1    jj^g  rights  of  fovereignty,  and  the  fun£lions  of  a  prinee. 

>crag  .    'pj^^.fg  j^j.g  jQ  jj^  found  in  treatifes  on  the  public  law.     In  thii 

chapter  we  only  propofe  to  (hew,  in  confequence  of  the  grand 

principles  of  the  law  of  nations,  what  a  fovereign  is,  and  tfl 

give  a  general  idea  of  his  obligations  and  his  rights. 

We  have  faid  that  the  Jouercignty  is  that  public  authority 
'  which  commands  in  civil  focicty,  and  orders  and  direfls  what 
each  citizen  is  to  perform,  to  obtain  the  end  of  its  inilitution. 
This  authority  originally  and  efl'entially  belonged  to  the  body  ol 
the  fociety,  to  which  each  member  fubmitted,  and  ceded  his  na- 
tural right  of  conducting  himfelf.  in  every  thing  as  he  pleafe^ 
according  to  the  diclates  of  his  own  underltanding,  and  of  doing 
himfeJf  juftice.  Rut  the  body  of  the  fociety  does  not  always  re- 
tain in  its  own  hands  this  fovereign  authority  :  it  frequently  in- 
trufls  it  to  a  fenate',  or  to  a  fingle  perfon.  That  fenate,  or  thai 
perfonj  is  then  the  fovereign.  ^ 
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Iris  cvulent  that  men  form  a  political  fociety,  and  fubmit  to     §  ?<)• 
Ijvs,  folely  for  their  own  advantage  and  fafety.     The  fovereign  cft"i,i"jhcS 
:urhority  is  then  eftabliOicd  only  for  the  common  good  of  all  the  forthciare- 
L-iazJiu ;  and  it  would  be  abfurd  to  think  that  it  could  chance  ^y  a"d  •^^ 
it>  nature  on  pafling  into  the  hands  of  a  fenate  or  a  monarch.  fo^J^y^ 
V\mtrj  therefore  cannot,  without  rendering  jtfelf  equally  ridicu^* 
lou  and  odious,  deny  that  the  fovereign  is  only  ellabliilied  for 
tLc  (afcty  and  advantage  of  focicty. 

A  gooil  prince,  a  wife  conduftor  of  fociety,  ought  to  have  his 
mind  impreflcd  with  this  great  truth,  that  the  fovereign  power 
is  ibltly  intruded  to  him  for  the  fafety  of  the  (late,  and  the 
bppincfs  of  all  the  people, — that  he  is  not  permitted  toconfider 
Limi'clf  as  the  principal  objcfl  in  the  adminiflratlon  of  affairs,  to 
itfk  his  own  fatisfaOion,  or  his  private  advantage, — but  that  he 
cu^ht  to  direct  all  his  views,  all  his  iieps,  to  the  grcateit  advan- , 
tV"-*  of  the  (late  and  people  who  have  fubmitrcd  to  him  *. 
What  a  noble  figlit  it  is  to  fee  a  king  of  England  rendering  his 
puiiament  an  account  of  his  principal  operations, — atFurin^ 
tbt  body,  the  reprefentatives  of  the  nation,  that  he  has  no 
<iheT  end  in  view  than  the  glory  of  the  ilate,  and  the  happ^ncfs  of 
bispcr)plc, — and  affedionately  thanking  all  who  concur  with  him 
ii  fuch  falutary  views  i  Certainly  a  monarch  who  makes  life  of 
tiii^  language,  and  by  his  conduct  proves  the  fmcerity  of  lii&  pro- 
*  kuxjn;,  is,  in  the  opinion  of  the  wife,  the  only  great  man.  But 
:n  moft  kingdoms,  a  criminal  flattery  has  long  Hnce  caufid 
t''.cic  maxima  to  be  forgotten.  A  crowd  of  fcrvile  courtiers  eail- 
iT  [xrfua^le  a  proud  monarch  that  the  nation  was  made  for  hini« 
-r^rot  he  for  the  nation.  He  foon  confiders  the  kir;:dorii  as 
i  patrimony  titat  is  his  own  property,  nnd  his  people  as  a 
i^d  of  cattle  from  which  he  is  to  derive  his  wealth,  and  which 
tf  iray  dir|>ofc  of  to  anfwer  his  own  views,  and  gratify  his  paf- 
i'^^u  Hence  thofe  fatal  wars  undertaken  by  ambition,  rc!t- 
icftnefs,  hatred  and  pride ; — hence  thofe  oppremve  taxes,  whofe 
pvoduce  is  di(ripated  by  ruinous  luxury,  or  fquandered  upon 
BitbeiTcs  and  favourites ; — hence,  in  fine,  are  important  poits 
pren  by  £avour)  while  public  merit  is  neglecled,  and  every 
lUag  that  does  not  immediately  intereft  the  prince,  is  aban- 
^ODol  to  miniilers  and  fubalterns.  Who  can,  in  this  unhappy 
foremment,  difcovcr  an  authority  cftablKhed  for  the  puSIic  wci* 
fcie?— A  great  prince  will  Ix:  on  his  guard  even  againll  liis  vir- 
hus.  Let  us  not  fay,  with  ibme  writers,  that  private  virtues  are 
BOI  the  virtues  of  kings, — a  maxim  of  fuperficial  politicians,  or 

*T%e  kft  u'onff  of  L.miis  VI.  to  hii  fun  Lou*  VH  were—"  RemtmSfr,  ray  fm, 
^'CfMty  i*  hiit  a  puhiic  rmp'ovfi  i-Qt  «<t  wKuh  you  muil  tender  x  ri^oroua  .ac- 
•■•^  til  him  ^ho  H  tl-.c  fole  d.liiofcf  of  crowos  and  fee;  trc."  Abbe  Velly's  H:rt. 
rffa-w   Vol.  HI.  p  6?. 

TaKr-Bcc  ({ckbred  (a«  he  nftcn  hcforc  hsA  ilonv  <>n  rimilir  occaflnn>)  tliat  *<  m 
i  fW  Lciur*k  ill  iiti..n  dtTot  li  riy  a  prirjc  ■  t.i  ih-.'  c.  r*.  ff  !ii'»  '.^atc,  is  if  mcTc  ufc 
Mcuf  t^'y  nwc  th  n  ■!!  thr  boma;;i'  ;.iid  {uuy(.r>  he  cuuld  "iTt  r  vp  f  •  God  urirnf 
R'  «■>«!•  lit"    The  blue  fciitimcut  i»  fuuiid  U  thv  Kux  axi, '  I  lilt  of  rimur-Bcc, 

of 
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of  thofe  who  are  rery  inaccurate  in  that  ezprellion8«    Otfod- 
nefs,  friendfhip,  gratitude,  are  ftill  ratues  on  the  throne ;  and 
would  to  Cod  they  were  always  to  lie  found  there !  but  a  wife 
king  does  not  yield  an  undifcerning  obedience  to  their  impuUe* 
He  cherifhes  them,  he  cultivates  them  in  his  private  life :  but  in 
ftate-aftairs  he  liftens  only  to  juftice  and  found  policy.  And  why? 
becaufe  he  knows  tiiat  the  government  was  intruded  to  him  on* 
ly  for  the  happinefs  of  fociety,  and  that  therefore  he  ought  noc 
to  confult  his  own  pleafure  m  the  ufe  he  makes  of  his  power- 
He  tempers  his  goodnefs  with  wifdom.    He  gives  to  friendfhip 
his  domeftic  and  private  favours  ;  he  diftributes  pofts  and  em- 
ployments according  to  merit, — public  rewards  to  fenrices  done 
to  the  ftate.    In  a  word)  he  ufes  the  public  power  only  widi  a 
view  to  the  public  welfare.      All  this  is  comprehended  in  dut 
^fine  faying  of  Lewis  XIL    '*  A  king  of  France  does  not  re- 
*"venge  the  injuries  of  a  duke  of  Orleans." 
$  40.         A  political  fociety  is  a  moral  perfoD  (prelim.  §  2}  inafmnch 
Of  his  re-    as  it  has  an  underftanding  and  a  will  of  which  it  makes  uie  for 
^v^^'ii*'    the  condu£t  of  its  affairs,  and  is  capable  of  obligations  and  rights. 
TaScr.*"     When  therefore  a  people  confer  the  fovereignty  on  any  one  per- 
fon,  they  inveft  him  with  their  underftanding  and  wiU|.  and 
make  over  to  him  their  obligations  and  rights,  fo  far  as  relate! 
to  the  adminiilration  of  the  ftate»  and  to  the  exercife  of  the 
public  authority.  The  fovereign,  or  conductor  of  the  ftate,  thus 
becoming  the  depoHtary  of  the  obligations  and  rights  relative 
to  government,  in  him  is  found  the  moral  perfon,  who,  without 
abfolutely  ceafing  to  exift  in  the  nation,  ads  thenceforwards  only 
in  him  and  by  him.    Such  is  the  origin  of  the  reprefentative 
character  attributed  to  the  fovereign.     He  reprefents  the  nation 
in  all  the  affairs  in  which  he  may  happen  to  be  engaged  as  a 
fovereign.     It  does  not  debafe  the  dignity  of  the  greateft  mo- 
narch to  attribute  to  him  this  reprefentative  chara^er ;  on  the 
contrary,  nothing  (beds  a  greater  luftre  on  it,  fince  the  monarch 
thus  unites  in  his  own  perfon  all  the  majefty  that  belongs  to  the 
entire  body  of  the  nation. 
^  4^-         The  fovereign,  thus  clothed  with  the  public  authority,  with 
^*»*^""^  every  thing  that  conftitutes  the  moral  perfonality  of  tlic  nation, 
tbe  obiin-  ^^  courfe  becomcs  bound  by  the  obligations  of  that  nation,  and 
tionsoftiie  inveilcd  with  its  rights. 

^^^!^"'  ^°^  ^^^  ^^^^  ^^^  ^^^"  ^^^^  '^^  chap.  11.  of  the  general  duties  of  t 
vvith  ict  nation  towards  itfelf,  particularly  regards  the  fovereign.  He  is 
rights.  the  depofitary  of  the  empire,  and  of  the  powcrr  of  commanding 
$  42*  whatever  conduces  to  the  public  welfare  ;  he  ought,  therefore, 
wiUilne?  ^  ^  tender  and  wife  father,  and  as  a  faithful  adminiftratDr,  to 
ipe6k  to  the  watch  for  the  nation,  and  take  care  to  preferve  it,  at^d  render  it 
ji^em-  niore  perfed> — to  better  its  flate,  and  to  fecure  it,  as  far  as  po& 
^t°Jaion  ^^^^  againft  every  thing  that  threatens  its  fafety  or  its  happi- 
ofthena-    nefs. 

tion.  Hence  all  the  lights  which  a  nation  derives  from  its  obligation 

HiAi^htt   *^  prcfciYC  and  perlc£t  itfclf,  and  to  improve  its  ftate,  (See  JJ  iS^ 

ill  this  re-  ^^» 

fpctft. 
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2C,  lad  231  of  this  booIO— all  thefe  rights,  I  fay,  reGde  in  the 
iofOCicDt  who  is  therefore  indiiFereody  called  the  conduflor 
ofdieu)dcty»  fuperior,  princei  &c. 

Wc  hare  obferved  above,  that  every  nation  ought  to  know  it*  „  $  ^^ 
lelf.    This  obligation  devolves  on  the  fovereign,  fince  it  is  he  toknowUM 
vbo  is  to  watoi  over  the  prefervation  and  perfedion  of  the  mUob. 
BirioQ.  The  inty  which  the  law  of  nature  here  invpofes  on  the 
coBduQonlof  nations  is  of  extreme  importance,  and  of  confi- 
faable  extent.    They  ought  exa^ly  to  know  the  whole  country 
hbjcA  to  their  authority, — its  qualities,  defeds,  advantages,  and 
idation  with  regard  to  the  neighbouring  dates  i  and  they  ought 
to  acquire  a  pene£l  knowledge  of  the  manners  and  general  in- 
cikiations  of  their  people,  their  virtues,  vices,  talents,  &c.     All 
tbefe  btanchet  of  knowledge  are  necefTary  to  enable  them  to  go- 
lera  properly. 

Tb  prince  derives  his  authority  from  the  nation;  he  pof-     S  45* 
IdBis  ]uft  fo  much  of  it  as  they  have  thought  proper  to  intruft  ^^^  ^^'j^^ 
Urn  with*.     If  the  nation  has  plainly  and  fimply  invefted  him^powcr. 
viih  the  fovereignty  without  limitation  or  divifion,  he  is  fup- 
pcificd  to  be  invefted  with  all  the  prerogatives,  without  which  Prerort- 
the  Ibvereign  command  or  authority  could  not  be  exerted  in  I* J"""*** 
the  manner  moft  conducive  to  the  public  welfare.      Thefe  are  ^^ 
called  reral  pnrogathes^  or  tke  prcrcgatives  of  majefty. 

Bat  when  the  Sovereign  power  is  limited  and  regulated  by  the     $  ^s. 
fudamenta]  laws  of  the  ftate,  thofe  laws  (hew  the  prince  the  The  prince 
extent  and  bounds  of  his  power,  and  the  manner  in  which  he  is  "^^^y°  ^ 
to  eien  it.   "The  prince  is  therefore  ftri^ly  obliged  not  only  to  fup^rt 
ie(pcd,  but  alfo  to  fupport  them.    The  conftitution  and  the  the  fund*- 
fcodamental  laws  are  the  plan  on  which  the  nation  has  refolved  ^^^^ 
to  labour  for  the  attainment  of  happinefb :  the  execution  is  in« 
tnftcd  to  the  prince.     Let  him  religtoufl^  follow  this  plan, — let 
him  confidcr  the  fundamental  laws  as  inviolable  and  facred 
tdes,— ood  remember  that  the  moment  he  deviates  from  them, 
Itt  commands  become  unjuft,  and  are  but  a  criminal  abufe  of  the 
power  with  which  he  is  intrufted.     He  b,  by  virtue  of  that 

Crcr,  the  guardian  and  defender  of  the  laws :— and  while  it  is 
doty  to  rcftrain  each  daring  violator  of  them,  ought  he  himfelf 
to  trample  them  under  foot  t  i 

If 

*  Kr^  CBim  fe  princept  reipubh'cae  et  fingulonim  dominnm  irbitnlritnr, 
VHnii  ifleotstorbus  id  in  aurem  iufufurnintibiu,  fed  redlorcm  merccde  a  civibiu 
«i|HB,  qnun  augcre,  nifi  ipfis  Tolcncibus  nefa«i  uiftimabit.  Ibid.  c.  v.— 
hm  ikii  principle  it  follows  that  the  natioo  ii  fupcrior  to  che  fovcrdpi.  Qaod 
■ptt  fftf  fit  pnsicipi  pcrfuafam,  totiut  rcipubLcx  majorcm  quim  tpfiiu  unius 
*Moriaian  cSe :  Deque  pcfiimit  hominibu^creJat  divcri'um  affirmaotibtu  grati6- 
^i  tidio;  que  ni^f.n^  pcoisiet  eft.     Ibid. 

t  Ii  Cmw  covBtriei,  forma)  precautions  are  taken  ajn^nft  the  abvfr  of  power.^ 
"  UcAinit,  axnon^  other  thing*  (fay»  Grotiat^  that  princet  are  often  funnd  to 
^c  Dofauple  of  violating  their  piomifcs  under  the  flile  pretext  of  the  public 
|Mii  ihc  pcofUof  Brabant,  m  order  to  obviarc  thit  incooTcnicncc,  cftablilhed  the 
*>iBHni  never  admitting  their  prince  to  the  poflfeflion  of  the  goYemment  with- 
Wkavifig  prtvioufif  made  with  him  a  covenant,  that,  whenever  he  may  happen 

to 


i6  OF   TH£  sovereign,  B.I.Ct.lV* 

§  47.  If  the  prince  be  inveftcd  with  the  legiflative  power,  he  mayp 

He  m.^y  according  to  his  wifdom,  and  when  the  public  advantage  requires 
laws  not  *  ^^  abolifli  thofc  laws  that  are  not  fundamental,  and  make  neiT 
funda-  ones.  See  what  we  have  faid  on  this  ^bjedl  in  the  preceding 
mental.        chapter,  §  34. 

$  48.  But  while  thefe  laws  exift,  the  fovereign  ought  religioufly  to 

Hcoupht    maintain  and  obferve  them.     They  are  the  foundation  of  the 

amrobferv"  Public  tranquillity,  and  the  firmeft  fupport  of  the  fovereign  an- 

the  exifling  tliority.     Every  thing  is  uncertain,  violent,  and  fubjefb  to  revo^ 

laws.  lutions,  in  thofe  unhappy  dates  where  arbitrary  power  has  placed 

her  throne,     it  is  therefore  the  true  intereil  of  the  prince,  as  well 

as  his  duty,  to  maintain  and  refpc£t  the  laws.     He  ought  to  fnb« 

mit  to  them  himfelf.     We  find  this  truth  eflabi idled  in  a  piece 

publiflied  by  order  of  Lewis  XIV.   one  of  the  moft  ablolute 

princes  that  ever  reigned  in  Europe.     "  Let  it  not  be  faid  that 

"  the  fovereign  is  not  fubjeft  to  the  laws  of  his  ftate,  fincc  the 

"  contrary  propofition  is  one  of  the  trutlis  of  the  law  of  nations, 

"  which  flattery  has  fometimes  attacked,  and  which  good  princes 

I  ^  have  always  defended,  as  a  tutelar  divinity  of  their  Hates  ••" 

*  But  it  is  neceflary  to  explain  this  fubmilFion  of  the  prince  to 

In  what      the  laws.     Firit  he  ought,  as  we  have  juft  feen,  to  follow  their 

friiichcift  regulations  in  all  the  ads  of  his  adminillratiou.     In  the  fecond 

thc^Uwr    ?^^^^>  ^^^  ^s  himfelf  fubjeft,  in  his  private  affairs,  to  all  the  lawi 

that  relate  to  property.  1  fay,  "  in  his  private  affairs ;"  for  when  he 

ads  as  a  fovereign  prince,  and  in  the  name  of  the  Ihite,  he  is 

fubjccl  only  to  the  fundamental  laws,  and  the  Jaw  of  nations. 

In  the  third  place,  the  prince  is  fubjed  to  certain  regulations 

of  general  polity,  confidered  by  the  ftate  as  inviolable,  unlefs 

lie  be  excepted  in  exprefs  terms  by  the  law,   or  tacitly  by  x 

neceflary  confequence  of  his  dignity.     1  here  fpeak  of  tlie  laws 

th^t  relate  to  the  fituatioa  of  individuals,   and  particularly  of 

ihofe  that  regulate  the  validity  of  marriages.     Thcfc  laws  are 

eftabliihed  to  afcertain  the  ftate  of  fiimilies :  now  the  royal  family* 

is  that  of  all  others  the  moft  important  to  be  certainly  known. 

But,  fourthly,  we  fliall  obferve  in  general,  with  refpctk  to  this 

queftion,  that,  if  the  prince  is  invefted  with  a  full,  abfolute,  and 

unlimited  fovereignty,  he  is  above  the  laws,  which  derive  from. 

him  all  their  force ;  and  he  may  difpcnfe  with  his  own  obfervancc 

of  tliem,  whenever  natural  juftice  and  equity  will  permit  him. 

to  violate  the  laws  of  the  country,  they  fliall  be  abfolvc'd  from  the  oath  of  obe* 
<licnc(j  ihey  had  Iwuin  to  him,  until  ample  rcparutioti  l;c  made  for  the  ou?r.i«9 
•loinriiitted.  The  truth  of  thi*  is  confirmed  by  the  example  of  paft  gencratioDl^ 
V. ho  formerly  made  efil'ttual  ufe  uf  arms  and  decrees  to  reduce  within  proper 
L<>iiiids  I'uch  of  thrir  fovcrci^rn^  as  h\d  tranfj^rcifed  the  line  of  duty,  whether 
through  ti-tir  own  liventiouliicfs  or  the  artifice*  of  their  flaittrLi*.  Thu^  it  ha|>- 
I '  f'.f  il  to  J<il  .■.  til''  Second  :  i!or  \v(.uld  thiy  coufem  to  make  peace  with  him  orhi^ 
iiicceiior",  until  thofe  pr.nces  had  entered  into  a  folcmn  en^uocmenc  to  fecurc  thtf 
L:;i/ens  iu  the  cnjo>nK*i:t  of  their  privilrgei."  AunaU  of  the  Netherlands^ 
ti'cic  li. 

^  A  tren!  .fe  on  the  right  of  the  queen  to  fever.'.l  iibitcs  of  the  Spaoilh  monarch J9 
166;,  iti  i.xr.c,  p<Ji  II.  p.  191. 

Fifthly, 
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Fifthlf,  as  10  the  laws  relative  to  morals  and  good  order,  tlie 
priace  ought  doubtlefs  to  rcfpcft  them,  and  to  fupport  them  by 
bis  example.  But,  fixthly,  he  is  certainly  above  all  civil  penal 
li¥*.  The  majcfty  of  a  fovereign  will  not  admit  of  his  being 
poniihed  like  a  private  perfon  *,  and  his  fun£lions  are  too  exalted 
U)  allow  of  his  being  molcHed  under  pretence  of  a  fault  that  does 
not  dircclly  concern  the  government  of  the  ftate. 

h  is  not  fufEcient  that  the  prince  be  above  the  penal  laws  :  ^.J  ^^' 
cradle  interell  of  nations  requires  that  wc  Ihould  go  fomething  i»faci^d** 
fntber.  The  fovereign  is  the  foul  of  the  fociety ;  if  he  be  not  and  iimo- 
Wd  in  veneration  by  the  people,  and  in  pcrfcft  fecurity,  the  ^^^^ 
psblic  peace,  and  the  happinefs  and  fafety  of  the  (late,  are  in 
loniinaal  danger.  The  fafety  of  the  nation  then  necelfarily 
requires  that  the  perfon  of  the  prince  be  facred  and  inviolable. 
The  Roman  people  bcdowed  this  privilege  on  their  tribunes,  in 
order  that  they  might  meet  with  no  obftruclion  in  defending 
them,  and  that  no  apprehenfion  might  difturb  them  in  the  dii- 
durgc  of  their  office.  The  cares,  the  employments  of  a  fove- 
reign, are  of  much  greater  importance  than  thofe  of  the  tribunes 
•ere,  and  not  lefs  dangerous,  if  he  be  not  provided  with  a  power- 
ful defence.  It  is  impoflible  even  for  the  mod  juft  and  wife 
monarch,  not  to  make  mal-contents  ;  and  ought  the  ftate  to  con- 
(ioue  capo  fed  to  the  dinger  of  lofnig  fo  valuable  a  prince  by  the 
lund  of  an  aifaflin  ?  The  monilrous  and  abfurd  do£trine,  that  a 
pr;vi:c  perfon  u  permitted  to  kill  a  bad  prince,  deprived  the 
French,  in  the  beginning  of  the  laft  century,  of  a  hero  who  was 
?niljf  the  father  of  his  people*.  Whatever  a  prince  may  be,  it  is 
ncaormous  crime  againft  a  nation  to  deprive  them  of  a  fove- 
ti;!n  whom  they  think  prooer  to  obey  f. 

Bot  this  high  attribute  of  fovereignty  is  no  reafon  why  the  nn-      i  ^^• 
tion  Qwuid  not  curb  an  infupportable  tyrant,  pronounce  fentence  ?"'  ^*  "*' 
w  wm  (Itili  rcfpcclmg  m  his  perfon  the  majcuy  of  his  rank),  and  curh  1  ty- 
vididnw  itfelf  from  his  obcdici)ce.     To  this  indifputable  right  a  rant,  and 

\\  i:hdraw 

■  S-ce  the  above  wai  written.  France  ha*  wltnefTed  a  renew.il  of  t»>ofc  horrors,  jjjj  4,5^. 
^^(k•  at  the  idea  <if  having;  eivcii  hiMh  to  a  monftcr  capaMc  of  Tiolatsof^  the  diciuc. 
^•iy  of  ki»p  in  the  perfuii  i.i  a  prince,  whom  the  qualiticK  uf  bis  heart  entitle 
^  Ac  lore  of  hii  fubjcCts  and  the  veocra'ton  of  foreigiierB.     [  Tlf*  amilt^  allmJet  /• 
^mmttm^^  llam-fn  i9  »ffjjinate  L^at  X^.] 

*  ta  Mariana' •  worW  above  qujt  d,  I  fi:id  ^ch.ip.  y"u  tnwai d^  the  end)  a 
^wuS.c  i.iilance  i-t  the  crroit  into  wh-ch  we  an-  a^it  to  be  icd  by  a  fu'  tic  f  »- 
F^y  irftttute  of  fuun  i  ^-  inviplct — 1'h^t  author  a  lows  u«  t«i  poifun  a  tyi  aut,  and 
7*««  •uhlic  caciny, provided  it  he  done  wiih  mt  oblijjinjj  hioi,  lither  by  foreelor 
*'^ka<ila'.c  nr  ign  ranee,  to  concur  m  the  a6l  that  c^ufe-  hi  own  deith, — 
||BKhw«iiId  be  :h:  c  ifc  for  inflxuce,  in  prcr'ncin^  him  a  poifoi^cd  di^ught.  For 
|it«ikr).  in  ihii«  Lading  him  to  a;i  ad  of  fuidde.  aiihon^h  cumm-'t-.d  through 
1*v«cc,  wc  mAe  him  v.olate  the  natural  !aw  which  fi»ibi  j«  each  iiidivid>i  it  cu 
^  iway  nit  own  1  Je ;  ind  the  crime  of  him  who  thu4  u  .kn»wingly  poifn-  • 
^^  rcdmraJson  the  real  authJlr, — the  perfon  who  adm  niftercd  the  |x>tl'un.  -. 
f^g^<Ur  taiitum  fcieui  aut  iin^Tudeo*  fibi  conicirc  Bi«jrtem;  quid  cflc  nK-fa* 
J'^'iBM.  Vioeno  in  poiu  aut  cibo,  quod  hauriit  qui  perMiroduk  eft,  ;«u*  ftni  !i 
**"  rt  tewpcTi'o  A  fiiic  reafm,  truly!  Wa»  Mar  ana  difp.ifed  to  ii.fuli  (he 
J*Jj*»odiiipiJ'hi.feaJerf,  or  or.lf  defirousof  throwiAg  a  fli];iii  varaiih  over  the 
■•"'^  iU»cli.jic  co-uincd  io  that  chiptcrf 

C  powerful 
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powerful  republic  owes  its  birth.  The  tyranny  exercifcd  by 
Philip  II.  in  the  Netherlands  excited  thofe  provinces  to  rife : 
fevcn  of  them,  clofcly  confederated,  bravely  maintained  their  li- 
berties, under  the  co:uiu£l  of  the  lieroes  of  the  houfe  of  Orange  | 
and  Spain,  after  fcveral  vain  and  ruinous  eH^brts,  acknowledged 
ihem  fovereign  anil  independent  flates.  If  the  authority  of  the 
,  prince  is  limited  and  regulated  by  the  fundamental  laws,  the  prince^ 
on  exceeding  the  bounds  prefcribed  him,  commands  without 
any  right,  and  even  without  a  juft  title  :  tho  nation  is  not  obliged 
to  obey  him,  but  may  refill  his  unjull  attempts.  As  foon  as  a 
prince  attacks  the  coniliiution  of  the  (late,  he  breaks  the  contrail 
which  bound  the  people  to  him  :  the  people  become  free  by  the  2iik 
of  the  fovereign,  and  can  no  lonj;er  view  him  but  as  an  ufurper 
who  would  io.id  them  with  opprefilon.  This  truth  is  acknowledge 
ed  by  every  fenfible  writer,  whofe  pen  is  not  enflavcd  by  fear,  or 
fold  for  hire.  But  fome  celebrated  authors  maintain,  that  if  die 
prince  is  invcded  with  the  fupreme  command  in  a  full  and 
ablblute  manner,  nobody  has  a  right  to  f efift  him,  much  lefs  to 
curb  him,  and  that  nought  remains  for  the  nation  but  to  fuffcr  and 
obey  with  patience.  'This  is  founded  upon  the  fuppofition  that 
fuch  a  fovereign  is  not  accountable  to  any  perlon  for  the  manner 
in  which  he  governs,  and  that  if  the  nation  might  controul  his 
adions  and  refill  him,  where  it  thinks  them  unjuft,  his  authority 
would  no  longer  be  abfolute ;  which  would  be  contrary  to  this 
hypothefis.  They  fay  that  an  abfolute  fovereign  completely 
pofTciTes  all  the  political  authority  of  the  fociety,  which  nobody 
can  oppofe,— that,  if  he  abufes  it,  he  does  ill  indeed,  and 
wounds  his  confcience,  —but  that  his  commands  are  not  the  lefs 
obligatory,  as  being  founded  on  a  lawful  right  to  command,-— 
that  the  nation,  by  giving  him  abfolute  authority,  has  rcfcrvcd  no 
Ihare  of  it  to  itfelf,  and  has  fubmitted  to  his  difcretion,  &c.  Wc 
might  be  content  with  anfwering,  that  in  this  light  there  is  not 
any  fovereign  who  is  completely  and  fully  abfolute.  But  in 
order  to  remove  all  thefe  vain  fubtleties,  let  us  remember  the 
eifential  end  of  civil  foi  iety.  Is  it  not  to  labour  in  concert  for 
the  common  happinefs  of  all  ?  Was  it  not  with  this  view  that 
every  citizen  diveiled  himfelf  of  his  rights,  and  refigned  his  li- 
berty ?  Could  the  fociety  make  fuch  ufc  of  its  authority,  as 
irrevocably  to  furrender  itfelf  and  all  its  members  to  the 
difcretion  of  a  cruel  tyrant  ?  No,  certainly,  fince  it  would  no 
longer  pcflefs  any  right  itfelf,  if  it  were  difpofed  to  opprefs  a  part 
of  the  citizens.  When  therefore  it  confers  the  fupreme  and  abfo* 
lute  government,  without  anexprefsreferve,  it  is  necellarily  with 
the  tacit  refcrve  that  the  fovereign  fliall  ufe  it  for  the  fafety  of  the 
people,  and  not  for  their  ruin.  If  he  becomes  the  fcourgc  of  the 
llatf,  he  degrades  himfelf;  he  is  no  better  than  a  public  enemy^ 
againll  whom  the  nation  may  and  ought  to  defend  itfelf ;  ^and  if 
he  ha^  carried  his  tyranny  to  the  utmoll  height,  why  ihould  evca 
the  life  of  fo  cruel  and  perfidious  an  enemy  be  fparcd  ?  Who 
fliaJ  prcfimie  to  blame  the  condud  of  the  Roman  fenatc,  that 
declared  Nero  an  enemy  to  his  country  ? 

But 
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But  it  1$  of  the  utmofl  importance  to  obfcrve,  that  this  jndg- 
mmt  can  only  be  paiTed  by  the  nation,  or  by  a  body  which 
rrprtfents  it,  and  that  the  nation  itfelf  can  not  make  any  attempt  on 
thepeffon  of  the  fovereign,  except  in  cafes  of  extreme  ncceflity, 
indwhen  the  prince,  by  \iolating  the  laws,  and  threatening  the 
(afcty  of  his  people,  puts  himftrif  in  a  (late  of  war  againfl  them. 
It  it  the  pcrfon  of  the  fovereign,  not  that  of  an  unnatural  tyrant 
and  a  public  enemy,  that  the  interefl  of  the  nation  declares  (acred 
ind  in? ioiable.  We  feMom  fee  fuch  monfters  as  Nero.  In  the 
nwre  common  cafes,  when  a  prince  violates  the  fundamental 
laws, — when  he  attacks  the  liberties  and  privileges  of  his  fub- 
jccls,— or  (if  he  be  abfolute)  when  his  government,  without  being 
urried  to  extreme  violence,  manifediy  tends  to  the  ruin  of  the 
nation, — it  may  refift  him,  pafs  fentence  on  him,  and  withdraw 
from  his  obedience:  but  though  this  may  be  done,  Hill  his  perfon 
iLouid  be  fpared,  and  that  for  the  welfare  of  the  (late  *.  It  is  above 

a  century 

*  DiSfniilaiidum  cmf-o  quatenn^  fMuf  publici  patintar,  privatimquc  corrupti't 
i*Qh>i«iprinccpiconttnf:<ic  :  alioquin  U  rcnipublicim  in  pcriculuni  vi>cat,ri  patrixs 
v'^can  co!itrmpCor  cxillic,  ncqhe  nieUicinam  uUani  rccipit,  alKlicandjni  judicn, 
a':unfu  lljraruc'um :  quud  in  Hil'puni.i  ncn  f.-mcl  fuilTc  fa^umrcimuk:  qu^ifi  fcia 
vriuu,  umnium  tcli«(  \<t\  civhcc,  i  una  hti  i  anitate  abdicita,  tyrannum  induic.  Sic 
^1  rrfc  ob  unmanitjrem  dejc^tu  pulilicc,  Hciuicas  tjus  fratcr,  quainvin  ex 
i'^Ttfi  nvatrc,  regnuni  obtmiiit.  Sic  Henrico  hujus  abnepotc  ob  ijrnaviuin  pra- 
^  '7a--  ni-.tc*"  abiicufo  procLTuni  fufTragi.!,  priiniini  Alfonfus  ejus  fratcr,  rcAe  an 
^K*,  Hon  dirputn,  fed  tamen  in  tcncra  xrate  lez  eft  proclamatus :  dcindc  dcfuii^o 
Aiaiiib,  Flifjhccba  nm  foior,  Hrnr-c'  invito,  rerum  fummam  ad  retraxit,  rcgio 
t^iLn  nomiuc  abUiocn»  duiu  iile  vixic.  Mariana,  dc  Rcge  et  Regit  Liilitut. 
l*iVl  c.iii. 

Toilm  authority  furniflicd  bv  Spain,  join  chat  r>f  Scotland,  provrd  by  the  letter 
W*bchiniii&  to  the  p:pe,  datcaApiil6,  l.ffto,  requefting  him  to  prevail  on  the 
^m  of  Engl^id  10  •  efift  'rom  hi^  rntcrprifet  againlt  Scothnd.  Af'er  havintc 
fpuiica  of  (he  cviN  tliry  had  fulTiied  from  liim.  they  add— A  quibus  nulii  innu- 
■rris  ipfo  juvar'e  i[\i  poft  VjUicri  m  de:iir  et  fanat,  librrati  funiu^  per  fcrenifliuin 

riB-rp  ir.  rrgi ill  cr  f!ominu:ii  notli  um,  d»minum  Robcrtum.  qui  pni  populo  et 
iftditaic  fui«dc  BiMni  u«  imntic*  rum  liberanUii,  quafi  alter  Macc^bxu^uUt  lofuSp 
Ligrnct  'Kdii,  inrdia^  rt  |KTiiula.  Uto  fufliuail  oaimo.  Quern  etium  divina 
^'pnCrio.  eC  (juxta  !rges  et  coniuctudine*  noil  rat,  quas  ul'qce  aa  monem  fuftinere 
'Wism)  ioru  ru%.ceiriii,ct  dkbitu^  noUi  tiruui  confenfu^  et  siTcnfus  nollrum  fecei  unc 
yranprm  aiqne  ngcm :  cui,  tanquani  illi  per  quern  falut  in  ptipulo  fada  cfl,  pro 
*eftra  libetau  tucni^a.  turn  jure  quam  u.criiiii  tencmur,  e&  voiunm>  in  omnibus 
sAtrae.  Quem.  fi  ab  inccpti»deliUct.  regi  Angl.>runi  aut  Anglis  not  aut  revnum 
lA  DB  voksk  fubiiccre,  tanquam  initnicum  nuiiium  ct  fui  noUrique  jun»  Aibver- 
^fBB,  ftjtim  c^piilcre  oiicmur,  ct  .ilium  legem  noltrum.  qui  ad  dcfci  ri<iuim 
'•(^rtfn  fni&cict,  facicniut:  quia,  quanuliu  c<.utum  Tin  rLnui.feiint,  nunquam 
^MTvoi  dontinio  aliqu.itrnut  volumufi  fulju/ari.  Nun  ciiira  propter  gluriam, 
^*tat,  aot  ho-oreb  pugnamus  fed  poptcr  libertatcm  fdummoio,  quam  ocmo 
^••iiifi  iimiil  cum  v.ta  am  ttit. 

"*  IaihcyrarI5Si  ■  lays  Crociut,  Ar.n.  hook  III.)  the  ccinfcdcrated  provincetof 
^  NcthcrUnd'«,—afr rr  having  for  utne  years  continued  to  wage  w<ir  igainfl 
'^^  the  Second  vk-irh(»>  t  ceafmg  to  acknowledge  him  a»  their  roTcreign.— .C 
J^IOi  fokmnly  deprived  b'm  uf  the  autJmrity  he  h.-d  fxiflirKd  ovtr  their  countiy, 
^^U  be  had  Yiolitcd  th:  ir  law*  and  pri  v.lcget "  The  author  ;:fterward»  obfcrvet 
J^  *■  France,  Sp.>in  hcrfclf.  England,  Sweden,  Denmark,  funnlh  inftancct  of 
***p  dq«<ifed  by  their  peiipie,  fo  that  there  are  at  prel'cnt  few  Tovcrtigns  in  EuroiiC 
*te  ng^ht  to  the  ciomu  rcUt  on  any  other  firuniiation  than  ihc  rivht  uhich  tltc 
P*|k  p  Hcf.  of  divcUing  their  fovcrcigu  ol  hi^  p(iw*r  %»hen  he  m^ke»  an  ill  ule  of 
^  Piirfiuni  to  thit  :dea,  the  Lnitcd  Piiv.nces,  in  their  juftificatory  letters  on 
'^b^):^,  •ddrcflcd  to  t\x  prifi^c&cf  *.hi  Ln:p;rc  and  (he  ki:ig  of  Ucfimark.— 

C  z  after 
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a  century  fince  the  Englifli.  took  up  arms  againft  thrir  king,  and 
obliged  him  to  defcend  from  the  throne.  A  fct  of  .able  enter* 
prifiHg  men,  fpurred  on  by  ambition,  took  advantage  of  the  ter- 
rible ferment,  caufcd  by  fanaticifm  and  party  fpirit;  and  Great 
Britain  fuffered  her  fovereign  to  die  unworthily  on  a  fcaffold. 
The  nation  coming  to  itfclf  difcdvered  its  former  blindncfs.  If»  to 
this  day,  it  (lili  annually  makes  a  folemn  atonement^  it  is  not  onlyt 
from  the  opinion  that  the  unfortunate  Charles  I.  did  not  deferve 
fo  cruel  a  fate,  but,  doubtlefs,  from  a  conviction  that  thtf  very 
fafety  of  the  (late  requires  the  perfon  of  the  fovereign  to  be  held 
facred  and  inviolable,  and  that  the  whole  nation  ought  to  render 
this  maxim  venerable,  by  paying  rcfpeci  to  it  when  the  care  of 
its  own  prefervation  will  permit. 

One  word  more  on  the  diilintSlion  that  is  endeavoured  to  be 
made  here  in  favour  of  an  abfolute  foverei^rn.  Whoever  ha»  well 
weighed  the  force  of  the  indifputable  principles  we  have  cfta- 
blirticd,  will  be  convinced,  that,  when  it  is  neceflary  to  reGft  a 
prince  who  has  become  a  tyrant,  the  right  of  the  people  is  ftill 
the  fame,  whether  that  prince  was  made  abfolute  by  the  laws,  or 
was  not ;  becaufe  that  right  is  derived  from  what  is  the  obje^^  of 
all  political  fociety,— the  fafety  of  the  nation,  which  is  the  fu- 
preme  law*.  But  if  the  diflinAion  of  which  we  are  treating,  is 
of  no  moment  with  refpeft  to  the  right,  it  can  be  of  none  in 
praftice,  with  refpeft  to  expediency.  As  it  is  very  difficult  to 
oppofe  an  abfolute  prince,  and  it  cannot  be  done  without  raiCng 
great  difturbances  in  the  (late,  and  the  moft  violent  and  danger- 
ous commotions,  it  ought  to  be  attempted  only  in  cafes  of  extre- 
mity, when  the  public  mifery  is  raifed  to  fuch  a  height,  that  the 
people  may  fay  with  Tacitus,  miferam  pacem  vel  hello  bene  mutari^ 
—that  it  is  better  to  expofe  themfelves  to  a  civil  war,  than  to 
endure  them.  But  if  the  prince's  authority  be  limited, — if  it 
in  fome  refpe£ts  depends  on  a  fenate  or  a  parliament  that  repre- 
fents  the  nation, — there  are  means  of  refifting  and  curbing  him, 
without  expofing  the  (late  to  violent  (hocks.  When  mild  and 
innocent  remedies  can  be  applied  to  the  evil,  there  can  be  no 
reafon  for  waiting  until  it  becomes  extreme. 
S5«*  But  however  limited  a  prince's  authority  may  be,  he  is  com- 

b^wecn***'*  monly  very  jealous  of  it ;  it  feldom  happens  that  he  patiently 
the  king  fuffcrs  refi(lance,  and  peaceably  fubmits  to  the  judgment  of  his 
and  liit  people.  Can  he  want  fupport,  while  he  is  the  diftributer  of 
fubjecb.         ^     ^  ^^  ' 

ifcer  having  enumerated  the  oppre(fiye  ids  of  the  king  of  Sptin^-^dded^'*  Then, 
by  a  mode  which  has  been  often  enough  adopted  even  by  thofe  nations  that  no«r 
live  under  kingly  government,  we  wreftcd  the  fovcreignty  from  him  whole  lAioos 
were  all  contrary  to  the  duty  of  a  prince. '   Ibid. 

*  Populi  pat:oni  non  pauciora  ncque  minora  pnefidia  habent.  Certe  a  repub- 
lica  uude  ortum  habct  rcgia  p  >teftas,  rebus  cxi/enribu»,  regent  in  jus  v  cari  potefty 
et,  filanitatcm  refpuat,  principatufpoliaii;  nequc  ica  in  priucipcm  jura  potcftmtit 
traniluiit,  ut  non  (ibi  majorem  refcrvirit  poteiUtem.    Ibid.  cap.  VI. 

Ell  tamcn  falucai  i»  co/ratin,  ut  fit  pnncipibus  perfuafum,  (i  rempublicam opprcf* 
ferint,  ft  vitiis  cc  fceditate  intolerandi  erunt,  ea  le  conditiooc  viverei  ut  non  jure 
tuitum,  fed  cum  laudc  et  gloria,  pcrimi  poflint.    Ibid. 

favours? 
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faroars  ?  Wc  fee  too  many  bafe  and  ambitious  fouls,  for  whom 
ih;  ila:e  of  a  rich  ami  decorated  (lave  has  more  charms  than  that 
cfimodeft  and  virtuous  citizen.  It  is  therefore  always  difficult  for 
anation  corefid  a  prince  and  pronounce  fentenceon  hisconilucl, 
viihoat  cxpofmg  the  (late  to  dan}::erous  troubles,  and  to  (hocks 
capable  of  overturning  it  This  has  fometimes  occafioned  a 
compromife  between  the  prince  :ind  the  fubjefls,  to  fubmit  to  the 
dttiiiou  of  a  friendly  power  all  tb?  difputcs  that  might  arife 
between  them.  Thus  the  kings  of  Denmark,  by  foLmn  treaties, 
formerly  referred  to  thofe  of  S.vedcn  the  dilFcrenccs  *hat  might 
irife  between  them  and  their  fenate :  and  this  the  kings  of 
Sweden  have  alfo  don**  with  rcpard  to  thofe  of  Don  mark.  The 
prince*  and  ftatcs  ol  W'.Hl  Fricd.m  *,  and  the  burgcflT's  of  Kmbdcn, 
have  in  the  fame  manner  conitiruted  the  republic  of  the  United 
Pnnince*  the  judj^e  oF  their  dilllrences.  The  prim  es  and  the 
dry  of  Neufchate.  cr  ibli(hedy  in  140'),  the  cnnron  of  Berne 
pefpctual  judge  and  .irbi:rar.«r  of  their  difontcs.  Tims  alfo, 
acc»:di'?^  to  the  fpirir  of  th:  H.'lvctic  conlVderiKv,  the  entire 
bcUY  rakes  coyj-iifancc  of  the  dilturoinces  that  arife  in  a'U-  of  the 
toifc.^cri:cd  llates,  tiiough  eacii  of  them  is  truly  fovercign  and 
independent. 

A&foon  .-^i  a  nati'^n  irknowled'^es  a  prince  for  its  lawful  fovc-       $  ^^. 
ynzn,  all  [ho  citi/.jns  owe  hini  a  faithful  obedience.     He  tan  Th*- oKcdi- 
rnrhrr  govern  the  lire,  nor  perform  what  the  nation  cxpecls  r"^"^^''** 
fr-in  him,  if  he  be  not  punclu.illy  obeyed.     iSubjcrls  then  have  ©"vrro  a 
cnrljlu,  in  doubtful  cafes,  to  examine  ihe  wifdoni  or  juiliec  of  fovcieign. 
their.  ibyarciffaV  com m^inds  i  rjii-*  examination  belongs  to  the 
prni:e:  his  fubjecls  ought  to  fuppofe  (if  there  be  a  po<Iii)iiiry  of 
f«n;v,.;ujr  II J  that  all  hi-*  orders  are  juil  and  falutary:  he  alone  is 
icciiuniable  for  the  evil  that  miy  refult  from  them. 

Ncverihclefs  this  on;^ht  not  to  be  entirely  a'  blind  obeiiencc.       $54. 
No  engagement  can  oblige  or  even  autln^rife  a  man  to  violate  the  '"  ^^'^*^ 
h»  ot  nature.     Ad  authors  who  have  any  rc^jard  to  confcience  "^v  rehJ 
w  decency,  agree  that  no  one  ought  to  obey  fuch  commands  as  hwi. 
>reev.dently  contrary  to  that  faired  law.     'I'hofc  governors  of 
place*  who  bravely  refufed  to  execute  the  birbarous  orders  of 
Charlei  IX.  on  the  memorable  day  of  St.  B.irtholom  cw  have 
^  univer fatly  praifed ;  and  the  court  did  not  dare  to  punifh 
Asm,  ai  Ic^a  openly.     "  Sire,"  faid  the  brave  Orte,  governor  of 
fcyonne,  in  his  letter,  "  I  have  communicated  your  m.ijefty's 
"  command  to  your  faithful  inhabitants  and  warriors  in  the  gar« 
"nfon:  and  i  nave  found  there  only  good  citizens  and  brave 
(oldiers ;  but  not  a  fingle  exec  utioner :  wherefore  both   they 
vui  I  moft  humbly   entreat  your  majefly  to  be  pk^fed  to 
^pky  our  hands  and  our  lives   in  things  that  are  polCbley 
**  «)vnrer  hazardous  they  may  be  ;  and  ue  will  exert  ouifelves 
^  the  laft  drop  of  our  blood  in  the  execution  of  them*." 

*  Mezeraj*s  H'dk.  of  FrancCi  tqI.  IL  p.  1IC7. 
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The  count  dc  Tcndc,  Charnv,  and  others,  replied  to  thofe  who 
brought  them  the  orders  of  the  court,  "  that  they  had  too  great 
**  a  refpeft  for  the  king,  to  believe  that  fuck  barbarous  orders 
«  came  from   him.** 

It  is  more  difficult  to  determine  in  what  cafes  a  fubje£^  mar 
not  only  refufe  to  obey,  but  even  rcfift  a  fovereign,  and  oppofe 
his  violence  by  force.  When  a  fovereign  does  injury  to  any  one, 
he  2&S  without  any  real  authority ;  but  we  ought  not  thence 
to  conclude  haftily  that  the  fubjcft  may  refill  him.  The  nature 
of  fovereignty,  and  the  welfare  of  the  ftate,  will  not  permit  citi- 
zens to  oppofe  a  prince  whenever  his  commands  appear  to  them 
unjuft  or  prejudicial.  This  would  be  falling  back  into  the  (late 
of  nature,  and  rendering  government  impofTible.  A  fubje£t 
ought  patiently  to  fuffer  from  the  prince,  doubtful  wrongs,  and 
wrongs  that  are  fupportable, — the  former,  becaufe  whoever  has 
fubmltted  to  the  decifion  of  a  judge,  is  no  longer  capable  of 
deciding  his  own  pretenfions  ;  and  as  to  thofe  that  are  fupport- 
able,  they  ought  to  be  facrificed  to  the  peace  and  fafety  of  the 
ftate,  on  account  of  the  great  advantages  obtained  by  living  in 
ibciety.  It  is  prefumed,  as  matter  of  courfc,  that  every  citizen 
has  tacitly  engaged  to  obferve  this  moderation  ;  becaufe,  without 
it,  fociety  could  not  exift.  But  when  the  injuries  are  manifeil  and 
atrocious, — when  a  prince,  without  any  apparent  reafon,  attempts 
to  deprive  us  of  life,  or  of  thofe  things,  the  lofs  of  which  would 
render  life  irkfome, — who  can  difpute  our  right  to  refill  him  ? 
Self-prcfcrvation  is  not  only  a  natural  right,  but  an  obligation 
impofed  by  nature,  and  no  man  can  entirely  and  abfolutely 
renounce  it.  And  though  he  might  give  it  up,  can  he  be  confi- 
dcred  as  having  done  it  by  his  political  engagements,  fince  he 
entered  into  fociety  only  to  eftablilh  his  own  fafety  upon  a  more 
folid  bafis.^  The  welfare  of  fociety  does  not  require  fuch  a 
facriBce  ;  and,  as  Barbeyrac  well  obferves  in  his  notes  on  Grotius, 
*^  If  the  public  intered  requires,  that  thofe  who  obey  (hould 
**  fuffer  fome  inconvenience,  it  is  no  lefs  for  the  public  intcreft 
•*  that  thofe  who  command,  fhould  be  afraid  of  driving  their 
"  patience  totheutmofl  extremity*."  The  prince  who  violates 
all  laws, — who  no  longer  obferves  any  meafures, — and  who 
would  in  his  tranfports  of  fury  take  away  the  life  of  an  innocent 
pcrfon,— divefts  himfelf  of  his  charader,  and  is  no  longer  to  be 
confidered  in  any  other  light  than  that  of  an  unjuft  and  outra* 
geous  enemy,  againft  whom  his  people  are  allowed  to  defend 
themfclves.  The  perfon  of  the  fovereign  is  facred  and  inviola- 
ble :  but  he  who,  after  having  loft  all  the  fentiments  of  a  fove- 
reign, divefts  himfelf  even  of  the  appearances  and  exterior  con- 
duel  of  a  monarch,  degrades  himfelf:  he  no  longer  retains  the 
facred  chara6ler  of  a  fovereign,  and  cannot  retain  the  preroga- 
tives attached  to  that  exalted  rank.  However,  if  this  prince  is 
not  a  monfter,— if  he  is  furious  only  againft  us  in  particular,  and 

♦  Dc  Jure  Belli  k  Pads,  lib.  I.  cap  iv.  $  ii.  not  a. 
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frem  the  dfirfts  of  a  fuddcn  tranfport  or  a  violent  paflion,  and  is 
fnpportabic  to  ihc  reft  of  the  nation,—  the  refpcdl  we  oupjlit  to  pay 
tDihctratiquiHity  of  the  ftatc  is  fuch,  and  the  refpfcl  due  to  fo- 
lerci^n  majelly  fo  powerful,  that  we  are  flriflly  obliged  to  feek 
ewjr  other  means  of  prefervation,  rather  than  10  put  his  perfori 
bdanjrcr.  Kvcry  owe  knows  the  example  ft-t  by  Daviti :  he  flL-d, 
—he kept  liimfelf  concealed,  to  fccure  himfclf  frosn  SaulV  fury,^- 
nd  more  than  once  fpared  the  life  of  hi-*  piTfecutor.  When  the 
wfon  of  Charies  VI.  of  France  was  fuddenly  difordered  by  3 
fatal  a'  cident,  he  in  his  fury  killed  feveral  of  thofc  wlio  fur- 
nranded  him :  none  of  them  thought  of  fecuriiig  his  own  life  at 
tkexpenfe  of  that  of  the  king ;  they  only  endeavoured  to  difarm 
ind  fccurc  him.  They  did  their  duty  like  men  of  honour  and 
fiithful  fubjectsy  in  expofnig  their  lives,  to  fave  that  of  this  un* 
fortunate  monarch:  fuch  a  facriiice  is  due  to  the  ilate  and  to 
fofCTcign  majefty:  furious  from  the  derangement  of  his  faculties, 
Charles  was  not  guilty;  he  might  recover  his  health,  and  again 
become  a  good  king. 

What  has  been  faid  is  fufficient  for  the  intention  of  this  work :  5  <<- 
the  reader  may  fee  thefc  queilions  treated  more  at  large  in  many  ^|j^*"*^' 
booki  that  are  well  known.  We  Oiali  conclude  this  fubjed  with 
m  important  obfervation.  A  fovereign  is  undoubtedly  allowed  to 
CSBploy  minillcrs  to  eaic  him  in  the  painful  offices  of  govern- 
mem*,  but  he  ought  never  to  furrender  his  authority  to  them. 
When  a  nation  chufes  a  condudor,  it  is  not  with  a  view  that  he 
fliould  dc.iver  up  his  charge  into  other  hands.  Minifters  ought 
only  to  be  inftruments  in  the  hands  of  the  prince ;  he  ought 
conflantly  to  direct  them,  and  continually  euiieavour  to  know 
whether  they  acl  according  to  his  intentions.  If  the  imb^jcillity 
«f  age,  or  any  infirmity,  render  him  incapable  of  governing,  a 
itgent  ought  to  be  nominated,  according  to  the  laws  of  the  it  ate : 
but  when  once  the  fovereign  is  capable  of  holding  the  reins,  let 
lum  inBlt  on  being  ferved,  but  never  futl'cr  himfeif  to  be  fuper- 
fedcd.    The  laft  kings  of  France  of  the  firft  race  fur  tendered  the 

Ccmment  and  authority  to  the  mayors  of  the  palace :  thus 
Dining  mere  phantoms,  they  iuftly  loit  the  title  and  honours 
of  a  difirnity  of  which  they  had  abandoned  the  fundions.  The 
Bation  has  every  thing  to  gain  in  crowning  an  all-powerful  mi- 
■iAer;  for  he  will  improve  that  foil  as  his  own  inheritance,  which 
ke  plundered  whiill  he  only  reaped  precarious  advantages  from  it. 


CHAP.        V. 

Of  States  EU^lvCy  Succcffive  cr  HneJltary^  and  of  tbofe  called 
Patrim:n:aU 

^17E  hare  fecn  in  the  preceding  chapter,  that  it  originally  be-  ^.^j'* 
^^    longs  to  a  nation  to  confer  the  fuprcme  authority,  and  to  ^^   ^'^ 
diBfe  the  perfon  by  whom  it  is  to  be  governed.     If  it  confers  the 
fefcreigmy  on  him  for  his  own  perfon  only,  referving  to  itl'e!f 
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the  right  of  chufing  a  fucccflbr  after  the  fovereign's  death,  the 
ftatc  is  elc^ive.  As  foon  as  the  prince  is  eleded  according  to 
the  laws,  he  enters  into  the  poffefTion  of  all  the  prerogatives 
which  thofc  laws  annex  to  his  dignity. 

It  has  been  debated,  whether  elective  kings  and  princes  are  real 
fovereigns.  But  he  who  lays  any  ftrefs  on  this  circumftance 
mud  have  only  a  very  confufed  idea  of  fovereignty.  The  man* 
ner  in  which  U  prince  obtains  his  dignity  has  nothing  fo  do  with 
determining  its  nature.  We  mud  confider,  fird,  whether  the 
nation  itfelf  forms  an  independent  fociet'y  (fee  chap.  [.),  an4 
fecondly,  what  is  the  extent  of  the  power  it  has  intruded  to  the 
prince.  Whenever  the  chief  of  an  independent  date  reallf 
reprcfents  his  nation,  he  ought  to  be  confidered  as  a  true  fovereign 
(§  40),  even  though  his  authority  fliould  be  limited  in  feveral 
refpefts. 

When  a  nation  would  avoid  the  troubles  which  feldom  fail  to 
accompany  the  eleftion  of  a  fovereign,  it  makes  its  choice  for  a 
long  fucceflion  of  years,  by  edablifliing  the  right  of  fucceffiorij  or 
by  rendering  the  crown  hereditary  in  a  family,  according  to  the 
order  and  rules  that  appear  mod  agreeable  to  that  nation.  The 
name  of  an  Hereditary  State  or  Kingdom  is  given  to  that  whtnre 
the  fucccflbr  is  appointed  by  the  fame  law  that  regulates  the 
fucceffions  of  individuals.  The  Succeffive  Kingdom  is  that  where  % 
perfon  fucceeds  according  to  a  particular  fundamental  law  of  the 
date.  I*hu6  the  lineal  fucceflion,  and  of  males  alone,  is  cfta- 
bliflicd  in  France. 

The  right  of  fucceflion  is  not  always  the  primitive  edablifli- 
ment  of  a  nation ;  it  may  have  been  introduced  by  the  conceflion 
of  another  fovereign,  and  even  by  ufurpation.  But  when  it  ia 
fupported  by  long  poffeflion,  the  people  are  confidered  as  con* 
fenting  to  it ;  and  this  tacit  content  renders  it  lawful,  though  the 
fource  be  vicious.  It  reds  then  on  the  foundation  we  have 
already  pointed  out,— a  foundation  that  alone  is  lawful  and  inca- 
pable of  being  fliakcn,  and  to  which  we  mud  ever  revert. 

The  fame  right,  according  to  Grotius  and  the  generality  of 
writers,  may  be  derived  from  other  fources,  as  conqued,  or  the 
right  of  a  proprietor,  who,  being  mader  of  a  country,  ihoald 
invite  inhabitarits  to  fettle  there,  and  give  them  lands,  on  condi- 
tion of  their  acknowledging  him  and  his  heirs  for  their  fove- 
reigns. But  as  it  is  abfurd  to  fuppofe  that  a  fociety  of  men  caa 
place  thcmfelves  in  fubjeflion  otherwife  than  with  a  view  to  their 
own  fafety  and  welfare,  and  dill  more  that  they  can  bind  their 
poderity  on  any  other  footing,  it  ultimately  amounts  to  the  fame 
thing;  and  it  mud  dill  be  faid  that  the  fucceflion  is  edablilhed 
by  the  exprefs  will  or  the  tacit  confent  of  the  nation,  for  the 
welfare  and  fafety  of  the  date. 

It  th ns  remains  an  undeniable  truth,  that  in  all  cafes  the  fucceflion 
is  edablKhed  or  received  only  with  a  view  to  the  public  welfare 
and  the  general  fafety.  If  it  happened  then  that  the  order 
cdabliihed  in  this  rcfpe6i  became  dedruftive  to  the  date,  the 
nation  would  certainly  have  a  right  to  change  it  by  a  new  law. 

Salus 
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SttlMs  f9ptili  fitfrema  lex, — the  fafctjr  of  the  people  is  the  fupreme 
bwi  and  this  law  is  agreeable  to  theftrided  juiUcc,— the  people 
luTiDg  nnited  in  fociety  only  with  a  view  to  their  fafety  and 
girater  advantage*. 

This  pretended  proprietorv  right  attributed  to  princes  is  a  chi* 
nera  produced  by  an  abufe  which  its  fupporters  would  fain  make 
of  die  bws  refpedling  private  inheritances.  The  (late  neither  is 
Mr  can  be  a  patrimony,  fince  the  end  of  patrimony  is  the 
ailnntage  of  the  poflelTor,  whereas  the  prince  is  eilablifhed  only 
for  the  advantage  of  the  11  ate  f./  The  confcquence  is  evident: 
if  the  nation  plainly  perceives  that  the  heir  of  her  prince  would  be 
I  pernicious  fovereign,  (he  has  a  right  to  exclude  him.  /     ' 

'ilie  authors  whom  we  oppofe,  grant  this  right  to  a  defpotic 
piince,  while  they  refufe  it  to  nations.  This  is  becaufe  they 
corGder  fuch  a  prince  as  a  real  proprietor  uf  the  empire,  and 
will  not  acknowledge  that  the  care  of  their  own  fafcry,  and  the 
right  to  govern  thcmfelves,  (till  ciTentiallv  belong  to  the  fociety, 
iltkmgh  they  have  intruded  them,  even  without  any  expref* 
icicnre*  to  a  monarch  and  his  heirs.  In  their  opinion,  the 
Imgdom  is  the  inheritance  of  the  prince,  in  the  fame  manner  as 
iut  field  and  his  flocks, — a  maxim  injurious  to  human  nature, 
ud  which  they  would  not  have  dared  to  advance  in  an  en- 
l^htened  age,  if  it  bad  not  the  fupport  of  an  authority  which  too 
olien  proves  flronger  than  reafon  and  jullice. 

A  nation  may,  for  the  fame  reafon,  oblige  one  branch  who  re-      f  6%, 
noTCi  to  another  country,  to  renounce  all  claim  to  the  crown,  as  ^^  jenun- 
adaoghter  who  marries  a  foreign  prince.      I  hefe  renunciations,  ^'**^®"* 
fcqoired  or  approved  by  the  (late,  are  perfe£liy  valid,  fmce  they 
ve  equivalent  to  a  law  chat  fuch  perfons  and  their  pollerity 
BmU  be  excluded  Irom  the  throne.     Thus  the  laws  of  England 
hive  for  ever  rejected  every  Roman  Catholic.     "  Thus  a  law  of 
"*  Rnffia,  made  at  the  beginning  of  the  reign  of  Elizabeth,  moil 

*  Kimirum,  qnodpablicx  TBluttt  cauftet  communi  confcnfu  OatutuTi  r{[,  rzAem 
*^'''TB 'inn  TQiucutc*  tehw  csigcucibut,  inmmtaii  quid  obilat  ?  Mariana, 
hmL  c  iv. 

f  Whro  Philip  If.  rpns;ncd  the  Kethcrlioilt  to  his  dauj^ht-.T  Ifjhdb  Cbra  Euj^nia, 
ilwii&ki  (according  to  V.ie  tcftimony  «>f  Giotius)  tluc  it  \\a&  f^-'ting  a  uangermi^ 
PfMedrni,  U^  apriiiccto  treat  free  citizens  a*'  hi)  property,  aiul  bir:er  them  away 
wc4omrftic  {Uve»;^thaC,  am'ing  barbariai-^  indeed,  the  cxtia^irdmary  pra^hVe 
Cnvtimei  obtained,  of  t-snsfcrriiifr  jifuvrriimr  nts  by  will  or  donation,  becaufe  thr'fe 

Cpkvtre  incapable  of  diTi-emmic  the  diffcrei^ce  between  a  prince  and  a  malhr ;  — 
ikn  thofe  whom  faperior  knowledge  enabled  to  didin^iuifh  h<twern  what  ii 
la«fidiad  what  i>  not,  could  plainly  perceive  that  the  admin ifl ration  ol  a  Hate  it 
ik  prm>city  of  the  people  '.thrnce  ul'ual  y  denominated  ret-fuhlua)  ;  —and  that  s«, 
mwmri  prriod  of  the  wnKl,  There  have  b^n  nation*  who  groverned  themfelvcft  by 
popabr  klerublies  ui  by  a  f.-nate,  there  have  bei  n  other*  who  intruded  the  general 
Aaoaj^ment  of  their  Lunger nn  to  rrinccs.  For  it  it  not  to  be  imat!i^ed  .it  wan 
■ddc4  that  !e};it-ma!ero7LTet;:ntic«havr*orii;in.)Ced  fr<ifn  any  ot^er  fnurcc  than  the 
CKiiiEDt  uf  l.ve  p.-ople.  who  ^jtc  cheinie  vcs  all  up  to  a  fin^^le  pec  Ton,  vr  (f  t  the 
iikt  r  avo-ding  the  rumuit«  ^nddif^iord  of  election*;  to  a  who.c  family :  and  thofe 
lo  wfttja  ir.-y  thui  committed  ihen dvi «,  were  indued  by  >hs  prufped  of  ho> 
iklc  pfc-rinin^nce  nione  rn  accept  a  -igrity  by  which  chey  were  bound  to 
ncr  fhr  frcrvcral  welfare  of  thrirfvl.uv/  citizens  in  prcferc*  cc  to  their nwii  pri- 
B  aavami^.  Ga.orit;i.  Hiil.  of  the  D«ilurbaucc«  ;u  ihc  N\ihciUadt.  Biiok  11. 

"  wifely 
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**  wifely  excludes  from  the  poflcflion  of  the  crown  crery  heir 
*'  poflefled  of  another  monarchy ;  and  thus  the  law  of  Portunl 
^^  difqualifies  every  foreigner  who  lays  claim  to  the  crown  bj 
"right  of  blood*." 

Some  celebrated  authors,  in  other  refpeds  very  learned  and 
judicious,  have  then  deviated  from  the  true  principles  in  treating 
of  renunciations.  They  have  largely  expatiated  on  the  rights 
of  children  born  or  to  be  born,  of  the  tranfmiflion  of  thofe  rightSf 
&c.  But  they  ought  to  have  confidered  the  fucceffion,  lefs  as  a 
property  of  the  reigning  family,  than  as  a  law  of  the  ftate.  From 
this  clear  and  incontestable  principle  we  eaGly  deduce  the  whole 
docirine  of  renunciations.  Thofe  required  or  approved  hj  the 
ftate  are  valid  and  facred  :  they  are  fundamental  laws : — ihofe 
not  aulhorifed  by  the  ftate  can  only  be  obligatory  on' the  prince 
who  made  them.  They  cannot  injure  his  pofterity;  and  he 
himfelf  may  recede  from  them  in  cafe  the  ftate  ftands  in  need  of 
him  and  gives  him  an  invitation :  for  he  owes  his  fervices  to  a 
people  who  had  committed  their  fafety  to  his  care.  For  the 
fame  reafon,  the  prince  cannot  lawfully  refign  at  an  unfeafonatble 
jundlure,  to  the  detriment  of  the  ftace,  and  abandon  in  imminent 
danger  a  nation  that  had  put  itfelf  under  his  care  f . 
§  63.  In  ordinary  cafes,  when  the  ftate.  may  follow  the  eftabliihed 

*'?f  °"f^  ^^^^  without  being  expofed  to  very  gre;at  and  manileft  danger,  it 
fion""ght  '^  certain  that  every  defcendent  ought  to  fucceed  when  the  order 
commoiVy  of  fucceflion  calls  him  to  the  throne,  however  great  may  appear 
Co  be  kept,  hiji  incapacity  to  rule  by  himfelf.  This  is  a  confequence  of  the 
fpirit  of  the  law  that  eftablifhed  the  fucceflion :  for  the  people 
had  recourfe  to  it,  only  to  prevent  the  troubles  which  would 
otherwifc  be  almoil  inevitable  at  every  change.  Now  little  ad- 
vances would  have  been  made  towards  obtaining  this  end,  if,  at 
the  death  of  a  prince,  the  people  were  allowed  to  examine  the 
capacity  of  his  heir,  before  they  acknowledged  him  for  their 
fovereign.  "  What  a  door  would  this  open  for  ufurpers  or  mal- 
*'  contents !— It  was  to  avoid  thefe  inconveniences  that  the  order 
^^  of  fucceflion  was  eftabliihed ;  and  nothing  more  wife  could 
^^  have  been  done ;  fince  by  this  means  no  more  is  required  than 
**  his  being  the  king's  fon,  and  his  being  aftually  alive, — which 
"  can  admit  of  no  difpute :  but  on  the  other  hand  there  is  no 
*'  rule  fixed  to  judge  of  the  capacity  or  incapacity  to  reign  J." 
Though  the  fucceffion  was  not  eftabliflied  for  the  particular  ad- 
vantage of  the  fovereign  and  his  family,  but  for  that  of  the  ftate, 
the  heir  apparent  has  neverthelefs  a  right,  to  which  juftiie  re- 
quires that  regard  (hould  be  paid.  His  right  is  fubordinate  to 
that  of  the  nation,  and  to  the  fafety  of  the  ftate  j  but  it  ought 
to  take  place  when  the  public  welfare  does  not  oppofe  it. 

*  Spirit  of  I-aw«,  Book  XXVI.  chip.  XXIII.  where  maybe  fccn  very  goodpo* 
litical  rfufons  for  thefe  regulations. 

f  Sec  further  on. 

*  Nf  cmorial  in  behalf  of  Madame  de  Longueville,  concerning  the  principality 
of  Neufchatel,  in  1671. 

ThcCi 
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Tlieic reafons  have  the  greater  weight,  (ince  the  law  or  the,    ^^4. 
ftatc  may  remedy  the  incapacity  of  the  prince  by  nominating  a  ^^  regcatt. 
ic|!€fit,as  18  pra^lifed  in  cafes  of  minority.    This  regent  is,  dur- 
ingtbe  whole  time  of  his  adminiftration,  inverted  with  the  royal 
anthority  \  but  he  exercifes  it  in  the  king's  name. 

The  principles  we  have  jull  eftablifhcd  rcfpe6Ving  the  fucceflive  ^  6^ 
or  hereditary  right,  manifrflly  ftiew  that  a  prince  has  no  right  to  I«»divifibi. 
iliTitie  his  (late  among  his  children.  Every  fovereignty,  properly  rc-Lut,,"^* 
fo  called,  is,  in  its  own  nature,  one,  and  indivifible,  (ince  thoie 
who  have  united  in  focicty  cannot  be  feparated  in  fpite  of  them- 
feircs.  Thofc  partitions  fo  contrary  to  the  nature  of  fovereignty 
and  the  prcfervation  of  ftates,  have  been  much  in  ufe :  but  an 
end  has  been  put  to  them,  wherever  the  people,  and  princes 
ihemtelves,  have  had  a  clear  view  of  their  grtateft  intereft,  and 
tie  foundation  of  their  fafety. 

But  when  a  prince  has  united  feveral  different  nations  under 
liis authority,  his  empire  is  then  properly  an  aifemblage  of  feveral 
fecirties  fubjcdl  to  the  fame  head;  and  there  exids  no  nataral 

Sedion  to  his  dividing  them  among  his  children  :  he  may 
ribute  them,  if  there  be  neither  law  nor  compa£l  to  the 
contrary,  and  if  each  of  thofe  nations  confents  to  receive  the 
ibvcreign  he  appoints  for  it.  For  this  reafon  France  was  divifible 
nder  the  two  firft  races  *.  But  being  entirely  confolidated 
tnder  the  third,  it  has  Hnce  been  confidered  as  a  fmgle  kingdom, — 
it  has  become  indivifiblet~-and  a  fundamental  law  has  declared 
it  b.  That  law,  wifely  providing  for  the  prefervation  and  fplen- 
dour  of  the  kingdom,  irrevocably  unites  to  the  crown  all  the  ac* 
quiGtions  of  its  kings- 

The  fame  principles  will  alfo  furnifli  us  with  the  folution  of      ^  5^. 
t  celebrated  queiHon.     When  the  right  of  fuccciTion  becomes  wh-,  are  t» 
•ncenain  in  a  fuc.ceflive  or  hereditary  ftate,  and  two  or  three  <i»«'«i«<i»^- 
competitors  lay  claim  to  the  crown, — it  is  afked.  Who  (hall  be  the  ftIid*iDgth« 
judge  of  their  pretenfions  ?  Some  learned  men,  reding  on  the  iucccifion 
opinion  that  fovereigns  are  fubje£>  to  no  other  judge  but  God,  ^".*  ^^"^ 
MTc  maintained  that  the  competitors  for  the  crown,  while  their  ^^^^^^^^ 
right  remains  uncertain,  ought  either  to  come  to  an  amicable 
compromife,— enter  into  artiiles  among  themfelves, — chufe  ar- 
bitrators,—have  rccourfe  even  to  the  drawing  of  lots, — or,  finally, 
determine  the  difpute  by  arms;  and  that  the  fubjeds  cannot  in 
ny  manner  dccu\c  the  queilion.     One  might  be  afloniihed  that 
criebratcd  authors  (hould  have  maintained  fuch  a  dodrine.    But 
fince,  ercn  in  fpeculative  philofophy,  there  is  nothing  fo  abfurd 
u  not  to  have  been  advanced  bv  one  or  other  of  the  philofo- 
pfcenf,  what   can  be  expcftcd  f'rom  the  human  mind,  when 
ftdnced  by  intereft  or  fear?    What !  in  a  quedion  that  concerns 

*  Bttt  It  t<  CO  be  o^Trrrcd  that  t><ofe  partitions  Vicrc  not  made  without  the  ap« 
fnfc^tbc  and  confrRt  cf  the  rcfptCtivi  itatn 

t  Nr£cK»  ({uoiiiodo  nihil  tarn  abluulr  ( ici  potcft,  ^uod  non  dica:«r  ab  aliquo 
fiirfijrfiiiiiiiii     Cittfo,  dc  Linnat.  iJb.  11. 

none 
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none  fo  much  as  the  nation^— that  relates  to  a  power  cftabKflied 
only  with  a  view  to  the  happinefs  of  the  people, — in  a  quarrel 
that  is  to  decide  for  ever  their  deareft  interefts,  and  their  very 
fafety, — are  they  to  (land  by  as  unconcerned  fpedators  ?  Arc 
they  to  allow  (Irangers,  or  the  blind  decifion  of  arms*  to  appoint 
them  a  mailer,  as  a  flock  of  (heep  are  to  wait  till  it  be  deter* 
mined  whether  they  are  to  be  delivered  up  to  the  butcher,  or 
reftored  to  the  care  of  their  fhepherd  ? 

But,  fay  they,  the  nation  has  divefted  itfelf  of  all  jurifdiAion^ 
by  giving  itfelf  up  to  a  fovereign  ;  it  has  fubmitted  to  the  reicn- 
ing  family  ;  it  has  given  to  thofc  who  are  defcended  from  mat 
family  a  right  which  nobody  can  take  from  them  ;  it  has  efta- 
blifhed  them  its  fuperiors,  and  can  no  longer  judge  them.  Very 
well !  But  does  it  not  belong  to  that  fame  nation  to  acknowledge 
the  perfon  to  whom  its  duty  binds  it,  and  prevent  its  being  de- 
livered up  to  another  ?  And  fince  it  has  efliabliOied  the  law  of 
fucceflion,  who  is  more  capable  or  has  a  better  right  to  identify 
the  individual  whom  the  fundamental  law  had  in  view,  and  has 
pointed  out  as  the  fucceiTor  ?  We  may  affirm,  then,  without  heii* 
tation,  that  the  decifion  of  this  grand  controverfy  belongs  to  the 
nation,  and  to  the  nation  alone.  Even  if  the  competitors  have 
agreed  among  themfelves,  or  have  chofen  arbitrators,  the  nation 
18  not  obliged  to  fubmit  to  their  regulations,  unlefs  it  has  con- 
fented  to  the  tranfaftion  or  compromife, — princes  not  acknow- 
ledged, and  whofe  right  is  uncertain,  not  being  in  any  manner 
able  to  difpofe  of  its  obedience.  The  nation  acknowledges  no 
fuperior  judge  in  an  affair  that  relates  to  its  mod  facred  dudes, 
and  mod  precious  rights. 

Grotius  and  Puflfendorff  differ  in  reality  but  little  from  our 
opinion ;  but  would  not  have  the  decifion  of  the  people  or  (late 
called  a  juridical  fentence  {judicium  jurifdinlonis).  Well !  be  it 
fo  :  we  (hall  not  difpute  about  words. .  However,  there  is  (bme- 
thing  more  in  the  cafe  than  a  mere  examination  of  the  competi- 
tors' rights,  in  order  to  fubmit  to  him  who  has  the  beft.  All 
the  difputes  that  arife  in  fociety  are  to  be  judged  and  decided  bj 
the  public  authority.  Asi  foon  as  the  right  of  fucceiBon  is  found 
uncertain,  the  fovereign  authority  returns  for  a  time  to  the  body 
of  the  (late,  which  is  to  exercife  it,  either  by  itfelf,  or  by  its  re- 
prefentatives,  till  the  true  fovereign  be  known.  "  The  conteft 
**  on  this  right  fufpending  the  funftions  in  the  perfon  of  the 
^^  fovereign,  the  authority  naturally  returns  to  the  fubjeds,  not 
"  for  them  to  retain  it,  but  to  prove  on  which  of  the  competitors 
"  it  lawfully  devolves,  and  then  to  commit  it  to  his  hands.  It 
*^  would  not  be  difficult  to  fupport,  by  an  infinite  number  of  ex- 
*'  amples,  a  truth  fo  evident  by  the  light  of  reafon  :  it  is  fufficient 
"  to  remember  that  the  dates  of  France,  after  the  death  of 
**  Charles  the  Fair,  terminated  the  famous  difpute  betweei)  Phi- 
^*  lip'de  Valois  atid  the  king  of  England  (Edward  III.),  and  that 

"  thofc 
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*  thole  lbtct»  though  fubje£l  to  him  in  whofe  favour  they  granted 
'tkdecifiony  were  Dcverthelefs  the  judges  of  the  difpute  *." 

Gaicctanlini,  book  XII.  alfo  (hews  that  it  was  the  dates  of 
Amgon  that  decided  the  fucceffion  to  that  kingdom,  in  favour 
of  Ferdinand,  grandfather  of  Ferdinand  the  hufband  of  Ifa- 
klla  queen  of  Caftile,  in  preference  to  the  other  relations  of 
Uartm  king  of  Arragon,  who  afTerted  that  the  kingdom  belong- 
ed to  diem  t* 

lathe  kingdom  of  Jerufalem  alfo,  it  was  the  dates  that  decid** 
eJ  the  difputcs  of  thofe  who  made  pretenfions  to  it ;  as  is  prov- 
ed by  feveral  examples  in  the  foreign  political  hidory  %. 

The  ftates  of  the  principality  of  Neufchatel  have  often,  in  the 
tarn  of  a  juridical  fentence,  pronounced  on  the  fuccedlon  to  the 
ibiereignty.  In  the  year  1707,  they  decided  between  a  great 
iQfflber  of  competitors,  and  their  decihon  in  favour  of  the  king 
of  Pruflia  was  acknowledged  by  all  Europe  in  the  treaty  of 
Utrecht. 

The  better  to  fecure  the  fucceflion  in  a  certain  and  invariable  ^  {  ^7* 
order,  it  is  at  prefent  an  edabliflied  rule  in  all  Chridian  dates  J^\  J^^^^ 
(Ponugal  excepted)  that  no  defcendent  of  the  fovereign  can  fucceflion 
iiicceed  to  the  crown,  unlefs  he  be  the  iiTue  of  a  marriage  that  uHgi^t  nut 
ii conformable  to  the  laws  of  the  country.     As  the  nation  has  ^nf^^uj 
dbUiflied  the  fucceflion,  to  the  nation  alone  belongs  the  power  ment  of  a 
of  acknowledging  thofe  who  are  capable  of  fucceeding ;  and  ionifcn 
confcquentiy,  on  its  judgment  and  laws  alone  mud  depend  the  P^^^* 
nliiStf  of  the  marriage  oJF  its  fovereigns,  and  the  legitimacy  of 
didr  birth. 

If  education  had  not  the  power  of  familiariGng  the  human 
Bind  to  the  grcateft  abfurditics,  is  there  any  man  of  fenfe  who 
voold  not  be  ftruck  with  adoniftiment  to  fee  fo  many  nations 
fo&rtbe  legitimacy  and  right  of  their  princes  to  dep.*nd  on  a 
ferdgn  power  ?  The  court  of  Rome  has  invented  an  infinite 
Bwnoer  ox  obdruclions  and  cafes  of  invalidity  in  marriages,  and 
at  die  bme  time  arrogates  to  itfelf  the  right  of  judging  of  their 
validity)  and  of  removing  the  obdruftions ;  fo  that  a  prince  of  its 
communion  cannot  in  certain  cafes  be  fo  much  his  own  mader, 
as  locontradl  a  marriage  neceifary  to  the  fafcty  of  the  date. 
Jiae,  the  only  daughter  of  Henry  IV.  king  of  Cailiie,  found  this 
trae  bf  cruel  experience.  Some  rebeU  publiflied  abroad  that  the 
owed  her  birth  to  Bertrand  de  la  Cueva,  the  king's  favourite  ^ 
ud  notwithftanding  the  declarations  and  lad  will  of  th;it 
prince,  who  explicitly  and  invariably  acknowledged  Jane  for  his 
daifhter,  and  nominated  her  his  neirel's,  they  calied  to  tlie 
crown  ICibcUa,  Henry's  fidcr,  and  wife  to  Ferdinand  heir  of 
Anagon.     I'hc  grandees  of  Jane's  party  had  provided  her  a 

*  Aaftrer  io  bclulf  of  Madame  de  Loaguevillei  to  a  Memorial  in  behalf  of 
thiSwi.  jc  Ncmottn. 

tlV4 

t  ^  the  Umc  memorial,  which  quotes  P.  Labbe*i  Ro]ra!  Abriigcment,  pige 

powerful 
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powerful  refource,  by  negotiating  a  marriage  between  her  and 
iXlphonfus  king  of  Portugal :  but  as  that  prince  was  Jane's 
uncle,  it  was  neceiTary  to  obtain  a  difpenfation  from  the  pope; 
and  Pius  II.  who  was  in  the  intereft  of  Ferdinand  and  Ifabella, 
refufed  tu  grant  the  difpenfation,  though  fuch  alliances  were  then 
very  common.  Thefe  difficulties  cooled  the  ardour  of  the  Portu- 
euefe  monarch,  and  abated  the  zeal  of  the  faithful  Caftiliani. 
£very  thing  fucceeded  with  Ifabella,  and  the  unfortunate  Jane 
took  the  veil,  in  order  to  fecure,  by  this  heroic  facrificej  the 
peace  of  Caftile*. 

If  the  prince  proceeds  and  marries  notwithdanding  the  pope's 
refuful,  he  expofes  his  domi/iions  to  the  mod  fatal  troubles. 
What  would  have  become  of  England,  if  the  reformation  had 
not  been  happily  eftabllfhed,  when  the  pope  prefumed  to  declare 
Queen  Elizabeth  illegitimate^  and  incapable  of  wearing  the 
crown  ? 

A  great  emperor,  Lewis  of  Bavaria,  boldly  aflerted  the  rights 
of  his  crown  in  this  refpefl.  In  the  diplomatic  code  of  the  law 
of  nations  by  Leibnitz,  we  findf  two  acls,  in  which  that  prince 
condemns,  as  an  invafion  of  the  imperial  authority,  the  doArine 
that  attributes  to  any  other  power  but  his  own,  tlic  ri«;ht  of 
granting  difpenfations,  and  of  judging  of  the  validity  of  mar- 
riages, in  the  places  under  his  jurifdidlion  :  but  he  was  neither 
well  fupported  in  his  life-time,  nor  imitated  by  his  fucceflbrs. 
^  ^g  Finally,  there  are  ftatei  whofe  fovercign  may  chufe  his  fuc- 

or  rtairt  ceflbr,  and  even  transfer  the  crown  to  another  during  his  life : 
called  pa-  thefe  are  commonly  called  patrimonial  kingdoms  or  Itates :  but 
u-iinomaL  j^^  ^^  rejeft  fo  unjuft  and  fo  improper  an  epithet,  which  can  only 
ferve  to  infpire  fome  fovercigns  with  ideas  very  oppofite  to  thofe 
they  ought  to  entertain.  We  have  (hewn  (^61)  that  a  ftate 
cannot  be  a  patrimony.  But  it  may  happen  that  a  nation,  either 
through  unbounded  confidence  in  its  prince,  or  for  fome  other 
reafon,  has  intruded  him  with  the  care  of  appointing  his  fuc« 
ceflbr,  and  even  confented  to  receive,  if  he  thinks  proper,  an- 
other ioverei^n  from  his  hands.     Thus  we  fee  that  Peter  !•  em- 


•o*' 


*  I  taVc  diis  hinorical  paflagc  from  M.  Du  Port  ^.t  Tertrc's  Coiifpiracics.  T© 
him  I  refer ;  for  I  have  not  the  original  hillorian«  by  rn''.  However,  I  do  miC 
enter  into  thcr  queftion  relating  to  the  birth  of  June :  thi»  would  here  he  of  no  nfe. 
The  princcfs  had  n"t  been  declared  a  baftarJ  according  to  the  law^;  the  kio|f 
avknowlcdjTtd  hci  for  his  dau;;hccr;  andbcfidcs,  whether  ihe  was  or  was  ni)t  legi- 
timate, the  inconveniences  refultini;  from  the  pope's  ri:fural  flill  remained  the  fame 
with  rcf)  ed  to  her  aud  the  king  <.f  Portugal. 

t  P.  l<4  torma  divortii  mutrini'-niahs  int?r  johannrm  Biium  reikis  Bohemia 
&  Margaretham  ducifTam  Karintiiix.  I'his  divorce  is  given  by  the  cmpenir  oa 
account  of  the  impotency  of  the  hulbaiid,  per  aud  riiat.m,  f^ys  he,  nobis  rite 
dcbitam  &  conccfTam.  1 

P.  I  56.  Forma  difpcnfationis  fnperaflinitatc  corifanguinitatis  inter  Ludovinini 
marchiunem  Brandenburg  k.  Marj^a'ctham  ducilTr'.m  Kanr.thi:^,  ucc  n«n  legiti- 
matio  liberorum  pitKrcandorum,  faclae  per  d.  m.  Ludovir.  IV    Rom.  imper. 

It  is  only  human  law,  fays  the  cmpci  or,  that  hinders  thcTe  man  iajres  intra  gradnt 
aflinitatis  f.tnguin  s,  prxf^rtim  intra  fr^trcs  i:  fomrts.  Dc  ctijas  Icijis  prxccptii 
difpcnfare  foiummodo  pcrtinct  ad  au^oritarrm  imp-  ratori>>  feu  principis  Komano- 
>um  He  then  oppolcsand  condemns  the  opinion  ot  tl>ufc  who  dare  to i'.iy  that  thefe 
dilpcnfaiionb  depend  sa  ecdcilallics.  Both  tliis  ad  and  the  foi mcr  arc  dated  in  the 
yMT  1341. 

peror 
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pmr  of  RufSa,  nominated  his  wife  to  fucceed  hinii  though  he 
iiad  children. 

Bur  when  a  prince  chufes  his  fucceflbr,  or  when  he  cedes  the      $  60. 
crown  to  anotner, — properly  fpeaking,  he  only  nominates,  by  j^vcry  trnc 
virtue  of  the  power  with  which  he  is,  either  exprefsly  or  by  tacit  li'l^^cn^ 
confent,  intruded — ^he  only  nominates,  I  fay,  the  perfon  who  is  able. 
to  govern  the  ftace  after  him.     I'his  neither  is  nor  can  be  an 
alienation,  properly  fo  called.     Every  true  fovereignty  is,  in  its 
own  njturc,  unalienable.     We  (hall  be  eafily  convinced  of  this, 
if  we  pay  attention  to  the  origin  and  end  of  political  fociety,  and 
of  the  fupreme  authority.     A  nation  becomes  incorporated  into 
a  ibcicty,  to  labour  for  the  common  welfare  as  it  (hall  think  pro- 
per, anj  to  hve  according  to  its  own  laws.     With  this  view  it 
cttabliflies  a  public  authority.    If  it  intrufts  that  authority  to  a 
prince,  even  with  the  power  of  transferring  it  to  other  hands, 
this  can  never  take  place  without  the  exprefs  and  unanimous 
confeni  of  the  citizens,  witli  the  right  of  really  alienating  or  fub- 
itAmg  the  ftate  to  another  body  politic  :  for  the  individuals  who 
have  formed  this  fociety,  entered  into  it  in  order  to  live  in  an 
independent  (late,  and  not  under  a  foreign  yoke.    I^t  not  any 
other  iburce  of  this  right  be  alleged  in  objedion  to  our  argu- 
nienCi  as  conqueil,  for  inftance;  for  we  have  already  (hewn 
[\  60)  that  thefe  di({rrent  fources  ultimately  revert  to  the  true 
f  rinciples  on  which  all  juft  governments  are  founded.     While 
like  viclor  does  not  treat  his  conqueit  according  to  thofe  prin- 
ciples, the  itatc  of  war  (till  in  fome  meafure  fubHfls :  but  the 
BKMDent  he  places  it  in  a  civil  (late,  his  rights  are  proportioned 
by  the  principles  of  that  (late. 

1  know  that  many  authors,  and  particularly  Grotius  *,  give 
loo|[  enumerations  of  the  alienations  of  fovcrcignties.  But  the 
cianples  often  prove  only  the  abufe  of  power,  not  the  riglit. 
And  befides,  the  people  confcnted  to  the  alienation,  either 
villingly  or  by  force.  What  could  the  inhabitants  of  Pcrgamub, 
Bidiynia,  and  Cyrene  do,  when  their  kings  gave  them,  by  their 
hft  wills,  to  the  Roman  people  ?  Nothing  remained  for  them, 
but  to  fubmit  with  a  good  grace  to  fo  powerful  a  legatee.  To 
tamlh  an  example  capable  of  ferving  as  an  authority,  they 
flMMild  have  produced  an  inftance  of  a  people  refilling  a  limiur 
heqacft  of  tneir  fovercign,  and  whofc  refiilancc  had  been  gciic- 
nUjf  condemned  as  unju(l  and  rebellious.  Had  Peter  I.  wlio 
ooninated  his  wife  to  fucceed  him,  attempted  to  fiibject  Iiis  em- 
pire to  the  grand  fignor,  or  to  Jbmc  other  neighbouring  power, 
cm  we  imagine  that  the  RulTians  would  have  lulrered  it,  or 
that  their  rclillance  would  have  paffed  for  a  revolt  i  We  do  not 
finu  in  Europe  any  great  Hate  thjt  is  reputed  alienable.  If  fome 
petty  principalities  have  been  confKlercd  as  fuch,  it  is  bccauij 
ihej  were  not  true  fovereignties.     I'hey  were  tiefs  of  the  cm- 

•  Dc  Jure  Belli  &  Pac'u,  Lib.  1   Cip.  III.  \  i:. 
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pirc,  enjoying  a  greater  or  IcfTcr  degree  of  liberty :  their  maften 
made  a  traffic  of  the  rights  they  pofleiTed  over  thofe  territorfcfl: 
but  they  could  not  withdraw  them  from  a  dependence  on  the 
empire. 

Let  us  conclude  then,  that,  as  the  nation  alone  has  a  right  to 
fubje£t  iifelf  to  a  foreign  power,  the  right  of  really  alienating 
the  (late  can  never  belong  to  the  fovereign,  unlefs  ic  be  exprefsly 
given  him  by  the  entire  body  of  the  people  *.  Neither  arc  wc 
to  prefume  chat  he  poiTefTes  a  right  to  nominate  his  fucceflbr  or 
furrcnder  the  fceptre  to  other  hands, — z  right  which  mud  be 
founded  on  an  exprefs  confent,  on  a  law  of  the  ftate,  or  on  long 
cuftom,  juftiiied  by  the  tacit  confent  of  the  people. 
$  70.  If  the  power  of  nominating  his  fucceflbr  is  intrufted  to  the 

^nrt  who  Sovereign,  he  ought  to  have  no  other  view  in  his  choice,  but  the 
iT'cmpofir-  advantage  and  fafety  of  the  Hate.  He  himfelf  was  eftabliihed 
cicd  to  no-  only  for  this  end  (§  39)  ;  the  liberty  of  transferring  his  power 
fcicccffor"  '°  another  could  then  be  granted  to  him  only  ui3i  the  fame 
view.  It  would  be  abfurd  to  confider  it  as  a  prerogative  ufeful 
to  the  prince,  and  which  he  may  turn  to  his  own  private  ad- 
vantage. Peter  the  Great  propofed  only  the  welfare  of  the  em- 
pire when  he  left  the  crown  to  his  wife.  He  knew  tliat  heroine 
to  be  the  mod  capable  perfon  to  follow  his  views,  and  pcrfeft 
the  great  things  he  had  begun,  and  therefore  preferred  her  to  his 
fon,  who  was  Hill  too  young.  If  we  often  found  on  the  throne 
fuch  elevated  minds  as  Peter's,  a  nation  could  not  adopt  a  wtfer 
plan  in  order  to  enfure  to  itfelf  a  good  government,  than  to  in- 
uuil  the  prince,  by  a  fundamental  law,  with  the  power  of  ap« 
pointing  his  fucceflbr.  This  would  be  a  much  more  certain  me- 
thod than  the  order  of  birth.  The  Roman  emperors  who  had 
no  male  children  appointed  a  fucceflbr  by  adoption.  To  this 
cuilOm  Rome  was  indebted  for  a  feries  of  fovereigns  unequalled 
in  hiilory, — Nerva,  Trajan,  Adrian,  Antoninus,  Marcus  Aure- 
lius, — what  princes !  Does  the  right  of  birth  often  place  fuch 
on  the  throne  ? 
§  r^'  We  may  go  ilill  farther,  and  boldly  aflerr,  that,  as  the  fafety 

havra"  Uafl  ^^  ^^^  whoic  nation  is  deeply  iiuercftcd  in  fo  important  a  tranf- 
a  tac«t  rati-  action,  the  confent  and  ratifjcation  of  tlie  people  or  (late  is  nc- 
ficuiioa.  ccflary  to  give  it  full  and  entire  effeft, — at  leaft  their  tacit  con- 
fent and  ratification.  If  an  emperor  of  Ruflia  thought  proper 
to  nominate  for  his  fucceflbr  a  perfon  notorioufly  unworthy  of 
tlie  crown,  it  is  not  at  all  probable  that  vaft  empire  would  blind- 
ly fubmit  to  fo  pernicious  an  appointment.  And  who  (hall  prefume 


*  The  pope  oppofinp  the  attempt  mailc  upon  Eav!land  hy  Lrui*  the  fon  of  Phi- 
lip Auguftus,  ancta'lc^in^,  as  his  pretext,  that  John  had  rendered  himfe  f  a  vaM 
ol  the  holy  Ice,  received  for  anfwtr,  among  ot!«cr  arguments.  "  that  a  fovcrtign 
had  no  ri^ht  to  difpofc  of  his  Oates  without  the  cunreiic  of  his  barons,  who  were 
W>und  to  defend  them."  On  which  occafion  the  French  noblc«  unanimoufly  ex- 
claimed that  they  would,  to  their  laft  breath, maintain  this  truth— »*  that  ro  prifc« 
can,  of  his  own  private  will,  give  away  hi&  kingdom,  or  rcn»'er  it  tributary,  and 
thus  eaflavc  the  nobility. '*    Vcliy*s  Hill,  of  France,  Vol  111.  p.  4*^1. 
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fo  h- »ni€  a  n;ition  for  rcfufing  to  run  headlong  to  ruin  out  of  re- 
i.^<.i  tit  rlwr  \aA  orclerfi  ot  its  prince?  As  foon  as  the  people  fulv 
rii  to  the  fovereigii  appointeil  to  rule  over  them,  they  tacitly 
r  ki'fy  the  clioicemade  by  the  laf^  prince ;  and  the  new  monarch 
rn:cr«  iuto  all  the  rights  of  his  prcJeceflbr. 


CHAP.     VI. 

FriK:':fa!0''jeiii  of  a  ^o'icl  Govfrnmeni  \  and  fir Ji  to  provide  for 
ih<  Isufjjities  of  lot  Nation. 

A  FTER  thefc  obfcrvations  on  tlie  conftitution  of  the  (late,  let  _  §  72. 
^*   us  now'  proceed  to  the  principal  oojecls  of  a  pood  govern-  ^,f  fo*i^{y' 
cent.     We  hxve  fcen  above  f§  §41  and  42)  that  the  prince,  on  pohKoont 
h:*  h'jtng  inveUed  with  tlie  fovcrcipn  authority,  is  charged  with  thcdutict 
the  durics  of  tlur  nation  in  relation  to  government.     In  treating  of  ^^  "'*^  '***** 
ihc  principal  objects  of  a  wife  adminiftration,  v/c  at  once  Ihcw 
tS-r  duties  of  a  nation  towards  ttfclf,  and  thofe  of  the  fovereign 
tovjrdi  his  people. 

A  witc  conductor  of  the  ftalc  will  find  in  the  objefts  of  civil 
fuctety  the  jseneral  rule  and  indication  of  his  duties.  The  A>- 
ciciy  ii  ellabliihed  with  the  view  of  procuring,  to  thofe  who  arc 
«•«  niembcriu  ihr  neccflarit-S  conveniences,  and  even  pleafure« 
«>r  lif.:,  and,  in  gcncml,  every  thing  neceilary  to  their  happinefs, 
— t.t  enabling;  c^ich  individual  peaceably  to  enjoy  his  own  pro- 
p^rtv,  and  to  obtain  juliice  with  fafety  and  certainty, — and,  fi- 
nally, of  defendinf;  them  fclves  in  a  body  againll  all  external  vio- 
Icu'c  (^  15).  Tiie  nation,  or  its  conductor,  fhould  iird  apply  Hcoucht 
f*»  the  buliiiefs  of  providing  for  all  the  wants  of  the  people,  and  t.i  <Mo.j:e 
producini;  a  happv  plenty  of  all  the  nt-r^flaries  of  life,  with  its  P*^"*/- 
t'^nrtriiicnc'-s  and  innocent  and  laudable  enjoyments.  As  an 
'■iiv  life  wtrhout  luxury  contributes  to  ihe  happinefs  of  men,  it 
i.«rri»i!'-eii.ibJes  them  to  labour  with  greater  f:tfety  and  tucccf^ 
'"•:r  t?inr  own  perfecliun,  which  i?  their  grand  and  princip.d 
tiuiv,  :ind  one  of  the  ends  they  ought  to  have  in  view  when  they 
uiiiic  in  fociciy. 

To  fuccred  in  procuring  this  abundance  of  every  tiling,  it  is      §  -,. 
r-vcflary  to  take  care  thir  there  be  a  funKient  number  of  able  To  tale 
workmen  iu  every  utcful  or  nccefiluy  profelFion.     An  attentive  [JJ^^^i^J^ 
a?pi:%:.i!ion  on  the  part  of  government,  wife  regulations,  and  af-  lufiuxrt 
hiiiiKC  properly  granted,    will   produce  this  effcd,    without  *>""»» tr  of 
Bfinjjo^nilraint,  which  is  always  fatal  to  induftry.  workn.m. 

Thofe  workmen  that  arc  ufeful  ought  to  be  retained  in  the      ?  74- 
ilatc;  to  fucceed  in   retaining  them,  the  public   autht'riiy  b^s  ^^^.J^j,^*;^* 
ctrrjinly  a  ri);ht  to  ufe  conftr?int,  if  necelfary.     Every  citizen  r  onf»f  ih..i« 
owe*  \\\%  perfonal  ferviccs  to  his  country  ;  and  a  mechanic,  in  t-^-t  a.e 
prtiadar,  who  has  been  rcarci^  ed'tc.ited,  andinftruclcd  in  its  "*''""*• 
boibfo,  cannot  lawfully  leave  it,  and  carry  ro  a  foreign  land  thac 
iDdufiry  which  he  acquired  at  home,  n!!!f  U  his  countrv  hai;  no 
icraEon  fur  itimj  or  he  cannot  rlieic  obtain  the  juft  fruit  of  hi^ 

JD  labour 
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labour  and  abilities.    Employment  mud  then  be  procured  for 
him ;  and  ifj  while  able  to  obtain  a  decent  liveIil)ood  in  his 
own  country,  he  would  without  reafon  abandon  it.  the  ilate 
has  a  right  to  detain  him.     But  a  very  moderate  ufe  ought  to 
be  made  of  this  right,  and  only  in  important  or  neceflary  cafes* 
Liberty  is  the  foul  of  abilities  and  induflry:  frequently  a   me- 
chanic or  an  artill,  after  having;  long  travelled  abroatl,  is  attraAed 
home  to  his  native  foil  by  a  natural  afiedion,  and  returns  more 
expert  and  better  quaiiiied   to  render   his  country  ufcful  fcr- 
vices.  If  certain  extraordinary  cafes  be  excepted)  it  is  bell  in  this 
a  flair  to  praflifc  the  miid  methods  of  protection,  encouragement, 
&c.  and  to  leave  the  roll  to  that  natural  love  felt  by  all  men  for 
the  places  of  their  birth. 
5  ^f.         As  to  thofe  cr;ifliiries  who  come  into  a  country  to  entice  away 
Ertiiflarieii    ufeful  fubjccls,  tlic  fovercign  has»  a  rijiht  to  puniih  them  feverely, 
^.ocnrice  j^d  has  jull  caufc  of  complaint  ag^inil  the  power  by  whom  they 
■    *"  *^*^*  are  employed. 

In  anotlier  place,  we  ifaall  treat  more  particularly  of  the  ge- 
neral quedion,  whether  a  citizen  be  permitted  to  quit  the  fo- 
ciety  of  which  he  is  a  member.     The   particular  rcafons   con- 
cerning ufeful  workmen  arc  fuflicient  here. 
^  ^5,  The  date  ought  to  encourage  labour,  to  animate  induitry, 

JLubour  AD(l  to  excite  abilities,  to  propofe  honours,  rewards,  privileges^  and 
'"  ft^h^  '^  ^^  order  matters  that  every  one  may  live  by  his  induitry.  In 
a&uraifedr~  this  particular,  England  dcfcrvesto  be  held  up  as  an  example.  The 
parliament  incelFantly  attends  to  thefe  important  affairs,  in 
which  neither  care  nor  cxpcnfe  is  fpared.  And  do  vi'e  not  even 
fee  a  fociety  of  excellent  citizens  formed  with  this  view,  and 
devoting  confiderable  fum:$  co  this  ufe  ?  Premiums  are  aifo  dii- 
tributeJ  in  Ireland  to  the  mechanics  who  mod  di(lingui(h  them- 
fclvcs  in  their  proiefiiua.  Can  fuch  a  ilate  fail  of  being  power- 
ful and  happy  ? 


CHAP.        VII. 

0/  :he  Culihat'iGn  of  the  Su'iU 


r\S  all  the  arts,  tillage*  or  agriculture,  is  doubrkfs  thi 
ufeful  and  necelTary,  as  being  the  fourcc  whence  the  i 


_   ._  ,  „-,  ^ , the  moil 

Thc'utiUtr  ufeful  and  necelTary,  as  being  the  fourcc  whence  the  nation 

01' tillage,     derives  its  fubiiilcncc.     The  cultivation  of  the  full  caufes  it  to 

produce  an  infinite  increafc ;    it  forms  the   fured  refourcc,  and 

the  mod  folid  fund  of  riches  and  commerce,  for  a  nation  that 

enjoys  a  happy  climate. 

§  7^-  J 'his  object  then  deferves  the  utmod  attention  of  the  govern* 

ror"nccef.  "^^"^-     '^^^^  fovercign  ought  to  negledl  no  means  of  rendering 

fury  ill  ihiH  the  land  under  his  jurifdidion  as  well  cultivated  as  podiblc.    He 

rcfpert—    ought  not  to  allow  cither  communities  or  private  perfons  to  ac- 

For  ►h  d:{-  ^^"^  large  traftsof  l|ind,  and  leave  them  uncultivated.  Thofe  rights 

tnhutlonaf^f  <'^^''M^^/i  which  dcprlvc  the  proprietor  of  the  free  liberty  of 
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riJfpofing  of  his  lanH, — which  will  not  allow  him  to  inclofc  and 
ctiiftyzte  it  in  the  moft  ad\-antagcous  manner, — thofc  rights  I 
fay,  arc  inimical  to  the  welfare  of  the  llate,  and  ought  to  l>c 
f«ppnrflcd,  or  reduced  to  juft  bounds.  Notwithftanding  the  in- 
ir^Juc^ion  of  private  property  among  tlie  citizens,  the  nanon 
>Mt4  ftill  a  ri|rht  to  take  the  moft  eflPediual  meafures  to  caufe  the 
.  nwTcpafc  foil  of  the  country  to  produce  tlie  greateft  and  moft 
•A  \n  mrageous  revenue  poflible. 

'Die  government  owi^ht  c:arefu11y  to  avoid  every  thing  capable     §  7^. 
of  dir  ounging  the  hufbandman,  or  of  diverting  him  from  the '^"^^J^x^pro- 
I^^VMirsof  agriculture.  Thofe  taxes, — thofe  excelfire  and  "^'-P''^]i*uib°n<^ 
portioned  impofitions  the  burthen  of  which  fall>  almoft  entirely  mtn. 
on  the  cuktf  ators, — and  the  opprefTions  tliey  fuffer  from  the  of- 
ficers who  levy  them, — deprive  the   unhappy  peafant  of  the 
tn'-an^of  cultivating   the   earth,  and  depopulate   the  country. 
Spain  is  the  moft  fertile  and  the  worft  cultivated  country  in  Eu- 
rope.   The  i  hurch  there  pofTcfFes  too  much  land ;  and  the  con- 
tractors for  the  royal  magazines*  being  authorifed  to  purchafe 
V,  alow  price  ail  the  corn  they  find  in  the  poflciTion  of  a  pea- 
fjnt,  above  what  is  neccffary  for  the  fubfiftence  of  fiimfelf  and 
kit  family,  fo  greatly  difcourage  the  hufbandman,  that  he  fows 
wi  more  torn  than  is  barely  neceffary  for  the  fupport  of  his  own 
Inufchold.    Hence  the  frequent  fcarcity  in  a  country  capable  of 
l.-edin;v  its  neighbour*. 

Another  abufe  injurious  to  agriculture  is  the  contempt  caft     c  9o. 
•pen  the  hufbandman.    The   tradefmen  in  citic?,— even  the  Hufkan  iry 
noft  fcrvile  mechanics,— the  idle  citizens, — confider  him  ^f^^'^^jlui^ 
ttihitates  the  earth  with  a  difdainful  eye:  they  humble  and  dif-  fonouniLic •* 
cQvage  him  :  they  dare  to  del'pife  a  profefTion  that  feeds  the  lighc. 
fcinun  race, — the  natural  employment  of  man.     A  little  infig- 
riificant  haberdaflicr,  a  tailor,  places  far  beneath  him  the  be- 
l*vini  employment  of  the  firft  confuls  and  dicl.itors  of  Rome  ! 
C^ina  \\As  wifely  prevented  this  abufe :  agriculture  is  there  held 
i**  honour;  and  to  preferve  this  happy  mode  of  thinking,  the 
tmnfmr  himfelf,  followed  by  his  whole  court,  annually,  on  a 
Ucmn  day,  fets  his  hand  to  the  plough,  and  fows  a  fmali  piece 
^  land.     Hence  China  is  the   oeft  cultJTated  country  in  the 
*orU:  it£eeds  an  immenfe  multitude  of  inhabitants  who  at  firft 
%ht  appear  to  the  traveller  too  numerous  for  the  fpacethey  occupy. 

The  cultivation  of  the  foil  deferres  the  attention  of  the  go-      j  ^,. 
v^mment,  not  onlv  on  account  of  the  invaluable  advantages  that  Thr  ct  tri- 
C-ivfram  h^  but  from  its  being  an  obligation  impoted  by  nature  ^*?","* 
on  mankind.     The  whole  earth  is  deftined  to  feed  its  inhabit-  n4!ur'.:*ob- 
uni;  bo:  this  it  would  be  incapable  of  doing,  if  it  were  un-ii^iuon. 
cihinred.     Every  nation  is  then  obliged  by  the  law  of  nature 
tvenhivatc  the  land  that  has  fallen  to  its  fliarc;  and  it  has  no 
n^t  to  enbrge  in  boundaries,  or  have  recourfe  to  the  afliflance 
ot  odier  na:ions,  but  in  proponion  as  the  land  in  its  pofTcinon 
is  i&capaUe  of  furnifhing  it  with  neceflaries.    Thofe  nations 
(•ach  as  the  ancient  Germans,  and  fome  modern  Tartars j.  who 
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inhabit  fertile  countries,  but  difcl.iin  to  cultivate  their  lands,  and 
chute  rather  to  iiv^-  by  plunder,  are  wanting  to  themfelvesy 
are  injurious  to  all  their  neighbours,  and  deferve  to  be  cxtir-* 
pated  as  favage  and  pernicious  beads.  There  arc  others,  who» 
to  avoid  labour,  chute  to  live  onlr  by  hunting,  and  their  flocks. 
1  his  might,  doubtlefs,  be  allowed  in  the  tird  ages  of  the  worlds 
when  the  earth,  without  cultivation,  produced  more  than  was 
fufhcient  to  feed  its  fniall  nundxr  of  inliabitants.  But  at  pre^ 
fent,  when  the  iiuman  race  is  fo  ;;reatly  multiplied,  it  could  not 
fubfid  if  all  nations  were  difpofed  to  live  in  that  manner*  Thofe 
who  dill  purfue  this  idle  mode  oi  life,  ufurp  more  extenfire  ter* 
ritories  than>  with  a  reafonable  fliare  of  labour,  tliey  would  have 
occalion  for,  and  have  therefore  noreafon  to  complain,  if  otlier 
nations,  more  indudrious:,  aiitl  too  clofely  confined,  come  to 
lake  pulleffion  of  a  part  of  thufe  lands*  Thus,  though  the  con- 
qucd  of  the  clvilifed  empires  of  Peru  and  Mexico  was  a  no« 
torious  ufurpation,  the  edabiidiment  of  many  colonies  on  the 
continent  ot  North  America  might,  on  their  conSining  tLsm« 
felves  within  jud  bounds,  be  extremely  lawful.  The  people  of 
thoi'e  cxtenfive  tracts  rather  ranged  through  than  inhabited 
them. 
^  Si.  The  edabliftimcnt  of  public  granaries  is  an  excellent  regula- 

Of  public  tJQji  for  preventing  fcarcity.  But  great  care  fliould  be  taken  to 
prevent  their  bein^  managed  with  a  mercantile  fpirit,  and  with 
views  of  profit.  This  would  be  edablilhing  a  monopoly,  which 
would  not  be  the  lefs  unlawful,  for  its  being  carried  on  by  the 
magidrate.  Thcfe  granaries  Ihould  be  filled  in  times  of  the 
greated  plenty,  and  take  otT  the  corn  tliat  would  lie  on  the  liuf- 
bandman's  hands,  or  be  carried  in  too  great  quantities  to  foreign 
countries  :  they  ihould  be  opened  wlien  corn  is  dear,  and  keep 
it  at  a  reafonable  price.  If  in  a  time  of  plenty  they  prevent  that 
necefl'ary  commodity  from  eaiily  falling  to  a  very  low  price*  this 
inconvenience  is  more  than  compenfated  by  the  relief  they  af- 
ford in  times  of  dearth:  or  rather,  it  is  no  inconvenience  at  all ;  for, 
when  corn  is  fold  extremely  cheap,  the  manufacturer,  in  order 
to  obtain  a  preference,  is  tempted  to  underfcil  his  neighbours, 
by  offering  his  goods  at  a  price  which  he  is  afterwards  obliged  to 
raife  (and  this  produces  great  diforders  in  i:ommerce,  by  put- 
ting it  out  of  icscourfeji  or  lie  accudoms  himfelf  to  an  eafy  life, 
which  he  cannot  fupport  in  harder  times.  It  would  be  of  ad- 
vantage to  manufactures  and  to  connnerce  to  have  the  fubuft- 
cncc  of  workmen  regularly  kept  at  a  moderate  antl  nearly  equal 
price.  In  fliort,  public  granaries  keep  in  tlie  Hate  quantities  of 
corn  that  would  be  fent  abroad  at  too  cheap  a  rate,  and  mud  be 
purchafed  again,  and  brought  back  at  a  very  great  expenfe  after 
a  bad  harved  *,  which  is  a  real  lofs  to  the  nation.  Thefe  eda- 
blifliments,  however,  do  not  hinder  the  corn  trade.  If  the 
country,  one  year  with  another,  produces  more  than  is  fufii- 
cient  for  the  fupport  of  her  inhabitants,  the  fuperfluity  will  dill 
be  fent  abroad  i  but  it  will  be  font  at  a  higher  and  fairer  price. 
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CHAP.    VIU. 

Of  Commerce • 

T  i«  commcTcc  thai  enables  individuals  and  whole  nations  to      (  g^. 
procure  thofc  commodities  which  they  itarid  in  need  of,  but  Of  home 
cannot  find  at  home.     Commerce  is  divided  into  home  and  fo-  ^"J^j^*"*'*^'* 
idgn  trade.     The  former  is  that  carried  on  in  the  ftate  between 
the  fcTcral  inhabitants;   the  latter  is  carried  on  with  foreign 
nations. 

The  home  trade  of  a  nation  is  of  great  ufe  ;  it  furnifhes  all     ^  %^ 
the  citizens  with  the  means  of  procuring  whatever  they  want,  Vtilitr  of 
as  eitlicr  ueceiTiry,  uleful,  or  agreeable  :  it  caufcs  a  circulation  of  ^J)^^'  ****** 
money,  excites  indultry,  animates  labour,  and,  by  affording  fub- 
GAence  to  a  great  number  of  people,  contributes  to  incieafc  the 
population  and  power  of  the  itate. 

The  fame  reatbns  thewthe  ufe  of  foreign  trade,  which  is  more-  %  s^. 
Ofcr  attended  with  thefe  two  advantages:— i.  By  trading  with  ^"^"7  o* 
foreigners,  a  nation  procures  fuch  thing';  as  neither  nature  nor  ^^^ 
an  can  furnifii  in  the  country  it  occupies.  And  fecondly,  if 
its  foreign  trade  be  properly  diredod,  it  increafes  the  riches  of 
the  nation,  and  may  become  the  fourc  e  of  wealth  and  plenty. 
C^  this  the  example  of  the  Carthaginians  among  the  ancients, 
and  that  of  the  Englifh  and  Dutch  among  the  modems,  atTord 
lemirkable  proofs.  Carthage,  by  her  riches,  counter-balanced 
the  fortune,  courage,  and  great nefs  of  Rome.  Holland  has 
amiffird  immenfe  fums  in  her  marihes ;  a  company  of  her  mer- 
chants poflefles  whole  kingdoms  in  the  Kvift,  nnd  the  governor  of 
Batavia  exercifes  comm;md  over  the  monarchs  of  India.  To 
what  a  degree  of  power  and  gl">Ty  is  England  arrived  !  For- 
merly her  warlike  princes  and  inhabitants  made  glorious  con- 
VKlis  which  they  afterwards  loft  by  thofe  reverfes  of  fortune 
» frequent  in  war:  at  prefcnt,  it  is  chiefly  commerce  that  places 
n  hcrhand  the  balance  of  Europe. 

Nations  are  obliged  to  cultivate  the  home  trade, — firft,   be-     %,  86. 
CM(eit  is  clearly  demonftrated  from  the  law  of  nature,  that  OMi^atio* 
mnkind  ought  mutually  to  aflift  each  other,  and,  as  far  as  in  |jJ..^U'**'^^' 
ikir  power,  contribute  to  the  perfection  ami  happinefs  of  their  tride. 
Moir-creaturcs :  whence  arifes,  after  the  introduction  of  pri- 
vate property,  the  obligation  to  refign  to  others,  at  a  fair  price, 
AoCb  things  which  they  have  occafion  for,  and  which  we  do  not 
Mine  for  our  own  ufe.     Secondly,  fociety  being  eftablifhed 
with  the  view  that  each  may  procure  whatever  things  are  necef- 
fay  to  his  own  perfe^ion  and  hwppinefs,— and  a  home  trade 
bdiig  the  means  of  obtaining  them. — the  obligations  to  carry 
m  and  improve  this  trade  are  derived  from  the  very  compact  on 
vUch  the  fociety  was  formed.     FlnaJiv,  being  advantageous  to 
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the  nation,  it  is  a  duty  the  people  owe  to  themfelTes,  to  make 
this  commerce  flourifh. 
^  87.  For  the  fame  reafon,  drawn  from  the-  welfare  of  the  ftatc, 

Obligation  and  alfo  to  procure  for  the  citizens  every  thing  they  want,  a  na- 
fordgn^  **"  tion  is  obliged  to  promote  and  carry  on  a  foreign  trade.     Of  alt 
trade         the  modern  dates,  England  is  moll  diflingui(hed  in  this  refpe^i. 
The  parliament  have  their  eyes  conflrantly  fixed  on  this  import- 
ant objefl ;  they  cffeflually  prote£l  the  navigation  of  the  mer- 
chants,  and,  by  con fiderable  bounties,,  favour  the  exportation  of 
fiiperfluous  commodities  and  merchandifes.    In  a  very  f?nfi- 
ble  produAion*,  may  be  feen  the  valuable  advantages  that  king* 
dom  has  derived  from  fuch  judicious  regulations. 
$  88;        Let  us  now  fee  what  are  the  laws  of  nature  and  the  rights  of 
of  d^^ *U\l°  nations  in  rcfpcft  to  the  commerce  they  carry  on  with  each  otiier. 
of  com-     ^^^  ^^c  obliged  mutually  to  aiTift  each  other  as  much  as  potTr- 
mcrce.        ble,  and  to  contribute  to  the  perfection  and  happinefs  of  their 
fdlow-creatures  (Prelim.  §  10)  ;  whence  it  follows,  as  we  have 
fair!  above  (§  86),  that,  after  the  introduction  of  private  property* 
it  became  a  duty  to  fell  to  each  other  at  a  fair  price  what  tlie 
'  poiTelTor  himfelf  has  no  occafion  for,  and  what  is  necetFary  to 
others;  becaufe,  fmce  that  introduclioQ  of  private  property,  no 
one  can  by  any  other  means  procure  the  different  things  that 
maybe  nccefl'ary or  ufeful  to  him,  and  calculated  to  render  life 
Rijrht  of     plcafant  and  agreeable.     Now,  fince  right  fprings  from  obliga* 
"^''^^"      :tion  (Prelim.  §  3),  the  obligation  wliich  we  have  juft  eftabliflied 
gives  every  man  the  right  of  procuring  the  things  he  wants,  by 
purchaling  them  at  a  reafonable  price  from  thofe  who  have  ibem- 
iclvcs  no  occafion  for  them. 

We  have  alfo  fcen  (Prelim.  §5)  that  men  could  not  free 
themfelves  from  the  authority  of  the  laws  of  nature  by  uniting 
in  civil   fociety,  and  that  the  whole  nation   remains  equally 
fubjedil  to  thofe  laws  in  its  national  capacity  ;  fo  that  the  natu* 
ral  and  neceHary  law  of  nations  is  no  other  than  the  law  of  na- 
ture properly  applied  to  nations  or  fovereign  dates  (Prelim.  %6) : 
from  all  which  it  follows,  that  a  nation  has  a  right  to  procure, 
at  an  equitable  price,  whatever  articles  it  wants,  by  purchafiiig 
them  of  other  nations  who  have  no  occafion  for  thtm«     l*hi&  is 
the  foundation  of  the  right  of  commerce  between  different  na« 
tions,  and,  in  particular,  of  the  right  of  buying. 
$  89.         We  cannot  apply  the  fame  reafoning  to  the  right  of  felling 
Riirhr  of     {xxcU  tilings  as  we  want  to  part  with.     Every  man  and  every  na- 
*«'!'«'£•        ti^>„  l)eiiig  perfedlly  at  liberty  to  buy  a  thing  that  is  to  be  fold, 
or  not  to  buy  it,  and  to  buy  it  of  one  rather  than  of  another,-* 
the  inw  of  nature  gives  to  no  perfou  whatfoever  any  kind  of  right 
to  fell  what  belongs  to  him  to  another  who  does  not  wilh  to  boy 
it  -,  neither  has  any  nation  the  right  of  felling  her  commodities  or 
merchandife  to  a  people  who  are  unwilling  to  have  them. 

*  Remarks  nn  the  Advantage!  and  Difadfantagcs  of  France  and  Great  Briti'V 
wi:h  rcfpcd  to  Commerce. 
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Eftry  Rate  hat  confcqucntly  a  right  to  prohibit  the  entrance  ^  5  00. 
cf  fiTci^n  mcrchatulifcss  and  the  nations  that  art* a(Fc£tc<l  by  fiich  o,^7orci^a" 
prtihihirion  have  no  right  to  complain  of  it,  as  if  they  had  been  merclun. 
rcfufedan  office  of  humanity.    Their  complaints  would  be  ridi*  <^*c«* 
ruloos,  fince  their  only  ground  of  complaint  would  be,  that  a 
profit  is  refufed  to  them  by  that  nation,  who  does  not  chufc  they 
ihouidmake  it  at  her  cxpent'c  It  is,  however,  true,  that  if  n  nation 
vsiTcry  certain  that  the  prohibition  of  her  mcrchaiidife^:  was 
nw  fuuiided  on  any  rcalon  drawn  from  the  welfare  of  the  (hte 
that  prohibited  them,  (he  would  have  cauie  to  confider  this  con* 
duclu  a  mark  ot  ill-v.iil  fhcwn  in  thi.i  inllancc,  and  to  complain 
of  it  on  that  footing.    But  it  would  be  very  dirticult  for  the 
fKlodeti  nation  to  judge  with  certainty  that  the  ftate  hud  no 
Mid  or  apparent  renibn  for  making  fuch  a  prohibition. 

By  the  manner  in  which  we  have  (hewn  a  nation's  ri^ht  to  ^  or. 
boy  of  another  what  it  wants,  itiseafyto  fee  tliat  this  right  isN-tucof 
not  one  of  thofc  called  pnfc^^  and  that  are  accompanied  with  a  !,„*.  JJ^'*^'  ^ 
ri^ht  to  ufe  conllraint.  Let  us  now  diitinAly  explain  the  nature 
0/ 1  right  which  may  give  room  for  difputes  of  a  very  ferious 
fljture.  You  have  z  right  to  buy  of  others  fuch  things  as  you 
vaniy  and  of  which  they  themfelvcs  have  no  need  ;  you  make 
■pfJication  to  me :  I  am  not  obliged  to  fell  them  to  you,  if  I 
Diyfclf  have  any  occafion  for  them.  In  virtue  of  the  natural 
libtny  whiih  belongs  to  all  men,  it  is  I  who  am  to  judge  whether 
Ikiveoccaliooforthem  myfclf.  or  can  conveniently  fell  them  to 
you:  and  you  have  no  right  to  determine  whether  I  judge  well 
or  ill,  beeaufe  you  have  no  authority  over  me.  If  I,  im[)roperly, 
i'hI  without  any  good  reafon,  refufe  to  fell  you  at  a  fair  price 
what  you  want,  I  offend  againit  my  duty:  you  may  complain 
of  this*,  but  you  mull  fnbmit  to  it;  and  you  cannot  attempt  to 
force  me,  without  violating  my  n:;tural  rieht,  and  doing  me  an 
iniory.  ITic  right  of  buying  the  things  we  want  i^  then  only 
animpcrfc^k  right,  like  that  of  a  poor  man  to  receive  alms  of 
iht  rich  man;  if  the  latter  refufcs  to  bL-ilow  it,  the  poor  man 
■uy  juitly  complain  ;  but  he  ha8  no  rii^ht  to  take  it  by  force. 

LF  it  be  alked,  what  a  nation  ha>  a  right  to  do  in  cafe  of  ex* 
tTtme  necelficy, — ^this  quell  ion  wih  be  anl'wcred  in  its  proper 
place  in  the  following  book,  Chap.  IX. 

Siuc:  t}icn  a  nation  *cannot  have  a  natural  right  to  fell  her      <  ^^^ 
mcfchandifes  to  another  that  is  unwilling  to  purchai'e  them, —  Every  m. 
Cnttfhe  has  only  an  imperfect  right  to  buy  wliat  ihe  wants  of  *■'>"  i»  <<> 
othcrai- tince  it  belongs  only  to  thefe  lail  to  judge  whether  it  j^^^umT 
be  proper  for  them  to  leil  or  not — and,  fmally,  fmce  commerce  k.-^i^c  :a 
ConfitU  in  mutually  buying  and  felling  ail  forts  of  commodities  ^^^^u^rce. 
^ii  is  evident  that   it  depends  on   the  will  of  any  nation  to 
ciny  on  commerce  with  another,  or  to  let  it  alone.'   If  (he  be 
taiJing  to  altow  this  to  one,  it  (icpends  mi  the  nation  to  permit 
iavncker  fuch  conditions  as  (he  (hall  think  proper.     For  in  per- 
■ioiDg  anotliCT  nation  to  trade  with  her,  Uic  grants  t!ut  other  a 

D  4  right ; 
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rl^ht ;  and  every  one  is  at  liberty  to  aflix  what  conditions  he 

plciifcs  to  a  right  which  he  grants  of  his  own  accord. 

$  9^*  Men  and  foverei^n  ilates  may,  by  their  prom ifcs,  enter  into  a 

ti.°rac-"^"  perfect  obligation  with  rcfpcct  to  each  other,  in  things  where 

<]uirc!i  u      nature  has  iinpofedonly  an  impcrfedt  obligation.   A  nation,  not 

}crfcc^       having  naturally  a  perfect  right  to  c;irry  on  a  commerce  with 

f.TciVn  *    anoclier,  may  procure  it  by  ai»  agreement  or  treaty.     This  right 

uaJc.         is  then  acquired  only  by  treaties,  and  relates  to  that  branch  of 

the  law  of  nations  termed  coHVcntionui  (Prelim.  §  24].     The 

treaty  that  gives  the  right  of  commerce,  is  the  meafure  and  rule 

of  that  right. 

5  94-         A  fimple  permiflTion  to  carry  on  commerce  with   a  nation 

or  the  fim-  gjy^j,  i^Q  perfeil  riijht  to  that  commerce.    For  if  1  merely  and 

iion'tcom-  ^^n^ply  permit  you  to  do  any  thmg,  1  do  not  give  you  any  right 

•xxiwrcc.        to  do  it  afterwards  in  fpite  of  me  :— you  may  make  ufe  of  my 

condcf  enfion  as  long  as  it  iails  ;  but  nothing  prevents  me  from 

changing  my  will.     As  then  every  nation  has  a  right  to  diufc 

wheilier  (he  will  or  will  not  trade  with  another,  and  on   what 

conditions  ihe  is  willing  to  do  it  { §  92). — if  one  nation  has  for  a 

time  permitted  another  to  come  and  trade  in  the  country,  (lie  is  at 

liberty,  whenever  n)e  thinks  proper,  to  prohibit  thatcommcrce,— « 

to  reilrain  it, — to  fubje^  it   to  certain  regulations^  and  the 

people  who  before  carried  it  on  cannot  complain  ot  injulticc. 

Let  us  only  obferve^  that  nations,  as  well  as  individuals,  are 
obliged  to  trade  together  for  the  common  benefit  of  the  human 
race,  becaufe  mankind  (land  in  need  of  each  other's  ai&ltance 
(Prelim.  $§  10,  II,  and  Book  I.  §  88)  :  dill  however,  each  na- 
tion remains  at  liberty  to  ( onfider,  in  particular  cafes,  whether 
it  be  convenient  for  her  to  encourage,  or  permit  commerce  ;  and 
as  our  duty  to  ourfelvcs  is  paramount  to  our  duty  to  others, — if 
one  nation  finds  herfelf  in  fudi  circumflances,  that  (he  thinks  fo- 
reign commerce  dangerous  to  the  (late,  ihe  may  renounce  and 
prohii'it  it.  This  the  Chinefe  have  done  for  a  long  tim;:  together. 
But,  again,  it  is  oniy  for  vtry  ferious  and  important  reafons  that 
lierduty  to  herfeif  (houid  dictate  fuch  a  rcferve:  otherwife,  flic 


could  not  refufe  to  comply  with  the  general  duties  of  humanity. 

^  pT.  We  have  feen  what  are  the  rights  that  nations  derive  from 

Whtihcr     nature  wiih  n^gaid  to  commerce,  and  how   they   may  acquire 

["j^jjj'^'^j^*"*'"  others  by  treaties : — let  us  nowexamine  whether  they  can  fomul 

cmmtrcc   any  on  long  cultom      To   determine  this  queltion  in   a  folid 

ac  ful.j  cl  manner,  it.  is  necediry  (iril  to  obferve,  that  there   are  rights 

11*^^***^^*^*^^' wiiich  confjit  in  a  fimpIe  power:  they  are  called  in  i^tinf  jura 

mcra:  fa:u.'t.ith^  righis  of  mere  ability.      They  are  fuch  in  their 

own  nature,  that  he  v.'h<>  poirefR-s  them  may  ufe  them  or  not, 

at,  he  tiiiiiks  proper,: — being  ablbluteiv  free  from  all  ra(lra:nt  in 

this  refpecl ;  fo  that  the  aC!tions  that  relate  to  the  exerrife  of 

thefe  rights,  are  acts  of  mere  free  will,  :hat  may  be  done  or 

not  done  according  to  pleafure.     It  is  manifed  that  rights   of 

this  kind  cainiot  be  lolt  by  prefcriptioa  on  account  of  their  not 

b^n^ 
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Vemjj  uM,  fincc  prcfcription  U  only  founded  on  confcnt  Icpiti- 
nutciy  prcfumcd  ;  and  that,  if  I  poiFcfs  a  righc  which  is  of  fuch 
a  nature  that  I  may  or  may  not  ufe  it  as  I  think  proper, 
without  any  pcrfon  having  a  right  to  prefcribe  to  me  on  the 
fubjcd,  it  cannot  be  prcfumed,  from  my  having  long  forborne 
10  ut'e  it,  that  I  therefore  intend  to  abandon  it.  This  right  is 
then  imprefcrjptible,  unlefs  I  have  been  forbidden  or  hindered 
from  making  ufe  of  it,  and  have  obeyed  with  fufticient  marks  of 
ci>i)fcnt.  Let  us  fuppofe,  for  intlunce,  that  I  :im  entirely  at 
liberty  to  grind  my  corn  at  any  mill  I  plrafe,  and  that  during  a 
very  confiderable  time,  a  century  if  you  pleafe,  I  have  made  ufe 
01  the  fame  mill : — as  I  have  done  in  thisrtlpcct  what  I  thoiiglit 
proper,  it  is  not  to  be  prefumed,  from  this  long^ontinucd  ufe 
of  the  fame  mill,  that  I  meant  to  deprive  myfclf  uf  tlie  rij^ht  of 
jinnding  at  any  other;  and  confequently,  my  right  can:iot  be 
l*>li  by  prcfcription.  But  now  fuppufc,  that,  on  my  refolving  to 
nuke  ufe  of  another  milt,  the  owner  of  the  former  nppofes  it, 
and  announces  to  me  a  prohibition  ; — if  1  obey  his  prohibition 
vltKuut  necelFity,  and  without  oppofition,  though  I  have  it  in 
mv  power  to  defend  myfclf,  and  know  my  right,  this  right  is 
kMt,  bccaufe  my  conduct  affords  grounds  for  a  legitimate  pre- 
lumpiion  that  1  chofc  to  abandon  it. — Let  us  apply  thefe  piin- 
ciplcs. — iSincc  it  depends  on  the  will  of  each  nation  to  carry 
rn  commerce  with  another,  or  not  to  carry  it  on,  and  to  regulate 
the  manner  in  wliich  it  chufcs  to  carry  it  on  (§  92),  the  right  of 
commerce  is  evidently  a  riglit  of  mere  ability  (jttj  ment  facul* 
ir,!iiy  a  Ample  power,— and  confequently  is  imprcfcriptible. 
I hu«,  although  two  nations  have  trndcd  together,  without  in- 
icrrupiion,  during  a  century,  this  long  ula^'C  does  not  give  any 
ti:hc  to  cither  of  them  ;  nor  is  the  one  oblii^ed  on  this  account 
to  I'uffcr  the  other  to  come  and  fell  its  mcrchandifes,  or  to  buy 
•iIkt»^— they  both  prcfcrve  the  double  right  of  prohibiting  the 
entrance  of  foreign  merchandife,  and  of  felling  iheir  own 
•lierever  people  arc  willing  to  buy  them.  Altliough  the  Eng- 
KHi  hare  from  time  immemorial  been  ace u Homed  to  get  wiiic 
fTom  Portugal,  they  are  not  on  that  account  obliged  to  ecncir.uc 
the  trade,  and  have  not  loll  the  liberty  of  purchaiing  their  wi:ics 
cUcvlKre.  Although  they  have,  in  the  fame  manner,  been  l-jng 
Kcullonied  to  fell  their  cloth  in  that  kingdom,  they  have,  ne- 
verihelefs  >  I'ig'it  to  transfer  that  trade  to  any  other  country : 
Vhl  tiie  l*ortugucfe,  on  tlieir  parr,  arc  not  obliged  by  this  long 
caftom,  cither  to  fell  their  wines  to  the  Englifti,  or  to  purchafe 
ikcir  cloths.  If  a  nation  delires  any  right  of  commerce  which 
fiall  no  longer  depend  on  the  will  of  another,  Ihe  muit  acquire 
i  hy  treaty. 

What  has  been  juft  faid  may  be  applied  to  the  rights  of  com*      ^  aA. 
■Kicc  acquired  by  treaties.     If  a  nation   has    by  this  method  imprrfcnp. 
pncvrcd  rhe  liberty  of  felling  certain  mcrchandifes  to  another,  ->*>i!':r  of 
^  doc^  not  lofe  her  right,  tliough  a  great  nuniber  of  years  arc  f^^pli'^j  ^^ 
iaictcti  to  clapfc  without  iu  buing  ufcd  ^  bccaufc  iliis  right  is  a  trca:)-. 

fimpic 
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fimplc  power,  jus  mer^r  facultatisj  which  flic  is  at  liberty  to  u& 
or  not,  whenever  fhe  pleafes. 

Certain  circumftances,  however,  may  render  a  diflcrent  deci* 
fion  neceflary,  becaufe  they  imply  a  change  in  the  nature  of  the 
right  in  queftion.  For  inftance,  if  it  appears  evident,  that  the 
nation  granting  this  right  granted  it  only  with  the  view  of  <pro* 
curing  a  fpecies  of  merchandife  of  which  (he  ilanJs  in  need,— ^nd 
if  the  nation  which  obtained  the  right  of  felling,  negie£ks  to 
fumifh  thofe  merchandifcs,  and  another  offers  to  bring  them 
regularly,  on  condition  of  having  an  exclufive  privilegev*-4t  ap- 
pears certain  that  the  privilege  may  be  granted  to  the  latter. 
Thus  the  nation  that  had  the  right  of  felling,'would  lofe  it,  be* 
caufe  (he  had  not  fulfilled  the  tacit  condition, 
f  9'**  Commerce  is  a  common  bt:ne(it  to  a  nation ;  and  all  her  mem* 

piilifir"nd  ^^^^  ^^^y^  an  equal  right  to  it.  Monopoly  therefore,  in  general, 
trading  is  Contrary  to  the  rights  of  the  citizens.  However,  this  rule 
companies,  has  its  exceptions,  fugaefted  even  by  the  intereft  of  the  nation; 
five**  "vi"' ^"^  a  wife  governnirnt  may,  in  certain  cafes,  juftly  eftabliih 
kgts.  monopolies.  There  are  commercial  enrerprifes  that  cannot  be 
carried  on  without  an  energy  that  requires  confiderablc  funds, 
uitich  furpafs  the  ability  of  individuals.  There  are  others  that 
would  llx)n  become  ruinous,  were  they  not  conducted  with 
great  prudence,  with  one  regular  fpirit,  and  according  to  wclU 
fupported  maxims  and  rules.  Thefe  branches  of  trade  cannot 
be  indifcriminately  carried  on  by  individuals:  companies  are 
therefore  formed,  under  the  authority  of  government;  and  thcfc 
companies  cannot  fubfiil  without  an  txcidfive  privilege.  It  is 
therefore  advantageous  to  the  nation  to  grant  them  :  hence  have 
arifcn,  in  diiferent  countries,  ihofe  powerful  companies  that 
carry  on  commerce  with  the  Eall.  When  the  fubjcdls  of  the 
United  Provinces  eftablifhed  themfelves  in  the  Indies  on  the 
ruin  of  their  enemies  the  Portuguefe,  individual  merchants 
would  not  have  dared  to  tliink  of  fuch  an  arduous  enterprife  ; 
and  the  date  itfelf,  wholly  taken  up  with  the  defence  or  its  li« 
berty  againft  the  Spaniards,  had  not  the  means  of  attempting  it. 
Ic  is  alfo  certain  beyond  all  doubt,  that,  whenever  any  indivi- 
dual offers,  on  condition  of  obtaining  an  exclufive  privilege,  ro 
eltabliih  a  particular  branch  of  commerce  or  manufa£ture  which 
the  nation  has  not  the  means  of  carrying  on,  the  fovereign  may 
grant  him  fuch  privilege. 

But  whenever  any  branch  of  commerce  may  be  left  opea 
to  the  whole  nation,  without  producing  any  inconvenience  of 
being  lefs  advantageous  to  the  ftate,  a  rcftrittion  of  that  com* 
merce  to  a  few  privileged  individuals  is  a  violation  of  the  rights 
of  all  the  other  citizens.  And  even  when  fuch  a  commerce 
requires  confiderable  expenfes  to  maintain  forts,  men  of  wari 
&c.  this  being  a  national  affair,  the  ftate  may  defray  thofe  ex« 
penfes,  and,  as  an  encouragement  to  induftry,  leave  the  profits 
of  the  trade  to  the  merchants.  This  is  fometimes  done  in 
England. 

^  The 
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The  conduAor  of  a  nation  oup[ht  to  take  particalar  care  ^^  ^  ,^  ?**  * 
encourage  thecommcric  that  is  aJv.mtageous  to  his  peo])lc)  and  t'lad"^and 
iTi  fupprefs  or  lay  rcilraims  upon  chat  wliich  is  to  their  difad- attention  of 
nnuge.     Gold  and  filver  having  become  the  common  ilandard  k  'vcrn- 
cf  ifac  laluc  of  all  the  articles  of  commerce,  the  trade  that  "hlirefped* 
brinj(s  into  the  ftate  a  greater  quantity  of  thcfe  metals  than  it 
limes  out,  is  an  advantageous  trade  ;  and,  on  the  contrary, 
iljt  is  a  miaous  one*  whicn  caufes  more  2old  and  filvcr  to  be 
fent  abroad,  than  it  brings  home.     Tliis  :b  what  is  called  tlic 
bjbncc  of  trade.    The  ability  of  thofe  v^ho  have  the  diredion 
of  it,  confilU  in  making  that  balance  turn  in  favour  of  the 
wtian. 

Of  all  the  meafures  tlut  a  wife  government  may  take  with     $  90. 
this  view,  we  (hall  only  touch  here  on  import  duties.     When  '»"P«»«  J"- 
Hx  cnndudlors  of  a  Hate,  without  abfitlutcly  forcing  trade,  are  ^"^^ 
Bercrtlielcfs  defirous  of  diverting  it  into  other  channels,  they' 
lay  fucfa  duties  on  the  merchandiics  they  would  difcourage,  as 
viU  prevent    their    confumption.     Thus    French    wines   are 
cikargcd  with  very  high  duties  in  England,  while  the  duties  on 
tbofe  of  Portugal  are  very  moilerate, — becaufe  England  fells  few 
bf  kcr  produtlions  to  (Vance,  while  fliC  fells  large  quantities  to 
i'onugal.     There  is  notliing  in  this  coniluct  that  is  not  very 
vile  and  extremely  juft  ;  and  France  has  no  reafon  to  complain 
ofit,— ererv  nation  having  an  undoubted  right  to  make  what 
conditions  ihe  thinks  proper,  with  refpccl  to  receiving  foreign 
Kcrduiuiiics,  and  being  even  at  hbcrcy  to  refufc  taking  them 
icall. 

CHAP.    IX. 

Qfdft  Cart  cftbc  Public  flays  cf  Cemmuuication^ and  tbi  Right 
of  Tell. 

THE  utility  of  high- ways,  bridges,  canals,  and,  in  a  word,  of    $  mo. 
ali  fafc  and  commodious  ways  of  communication,  cannot  ^'f''*'T^ 
ke  doubted.    They  facilitate  the  trade  between  one  place  and  ['i^f,|[ir&^. 
aMickcr,  and  render  the  conveyance  of  merch^ndife  lei's  expen* 
Cvf,  as  well  as  more  certain  and  eafy.     The  merdiants  are  eoa- 
hkd  10  Cell  at  a  better  price,  and  to  obtain  the  preierence  ;  au 
atfradion  \s  held  out  to  foreigners,  whofe  merchandifes  are  car* 
ricd  through  tlic  country,  and  ditTufe  wealth  in  all  the  places 
tkiovgh  which  they  pafs.    France  and  Holland  feel  the  happy 
conlMiuenccs  of  tliis  from  daily  experience. 

One  of  the  principal  things  that  ought  to  employ  the  attention  ^  f  i^i* 
rf  die  government  with  refped  to  the  welfare  of  the  public  in  ^»«y'»|ffo- 
gCBcral,  and  of  trade  in  particular,  muft  then  relate  to  the  high-i:i  this  »• 
nf«,  canals,  &c.  in  which  nothing  ought  to  be  negle£led  toi'pca« 
icodet  them  fafe  and  commodious.     France  is  one  of  thofc 
Aa^vbcre  this  duty   to  the  public  is  difcharged   with  the 
|rcai«.[l  attcjiiion  and  uiaguiiiceuce*    Numerous  patroles  every 

where 
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wTirre  watch  over  tlie  fafcty  of  travellers:  magnificent  roadsy 
bridges,  and  canals,  facilitate  tlic  communicarion  between  one 
province  and  another  :  —Lewis  XIV.  joined  the  two  feas  by  a 
work  worthy  of  the  Romans. 
^  .»^i.         The   whole  nation  ought,  doubtlefs,   to  contribute  to  fuch 
tliis"cfMa!  ^fcf^'  undertakings.     When  therefore  the  laying  out  and  re- 
pairing of  high-ways,  bridj^cs,  and  canals,  would  be  too  great  a 
burthen  on  the  ordinary  revenues  of  the  (late,  the  j;ovcmment 
may  oblige  the  people  to  labour  at  them,  or  to  contribute  to  the 
expenfe.     The  peafants,  in  fome  of  the  provinces  of  France, 
have  been  heard  to  murmur  at  the  labours  impofed  upon  them 
for  the  conftruftion  of  roads :  but   experience  had  no   fooner 
made  them  fenfible  of  their  true  intereft,  than  they  blefled  the 
authors  of  the  undertaking. 
§  '°V         The  conftruftion  and  prefervation  of  all  thefe  works  being 
^"jJ^.'*V^"^ attended  with  great  expenfe,  the  nation  may  very  juftly  oblige  all 
of  toll.        thofe  to  contribute  to  them,  who  receive  advantage  from  their 
ufe  :  this  is  the  legitimate  origin  of  the  right  of  toll.     It  is  juft, 
that  a  traveller,  and  cfpccially  a  merchant,  who  receives  advan- 
tage from  a  bridge,  a  canal,  or  a  road,  in  his  own  paflage,  and  in 
the  more  commodious  conveyance  of  his  mcrchandife,  fhould  help 
to  d.'fray  the  expenfe  of  thcfe  ufeful  eflablifhments,  by  a  moderate 
contribution  :  and  if  the  ftate  thinks  proper  to  exempt  the  ci- 
ti2ensfrom  paying  it,  (lie  is  urider  no  obligation  to  gratify  (Iran-* 
gcrs  in  this  particular. 
fi  ;^4-         But  a  law  fo  juft  in  its  origin  frequently  degenerates  into 
Siii  rLht.   K^^^^  abufcs.     There  arc  countries  where  no  care  is  taken  of 
the   high- ways,  and  where  neverthclcfs  confiderable  tolls  arc 
exaftcd.     A  lord  of  a   manor,  who  happens  to  po(refs  a  (Iripe 
of  land  terminating  on  a  river,  there  eft:abh(he5  a  loll,  though 
he  is  not  at  a  farthing's  expenfe  in  keeping  up  the  navigation 
of  the  river,  and  rendering  it  convenient.     This  is  a  manifeft 
extortion,  and  an  infringment  of  the  natural  rights  of  mankind. 
For  the  divilion  of  lands,  and  their  becoming  private  property, 
could  never  deprive  any  man  of  the  right  of  paflage,  when  not 
the  lead  injury  is  done  to  the  perfon  through  whofc  territory 
he  pa(res.     £very  man  inherits  this  right  from  nature,  and  can* 
not  juftly  be  forced  topurchafe  it. 

But  the  arbitrary  or  cu^omary  law  of  nations  at  prefent  tole- 
rates this  abufe,  while  it  is  not  carried  to  fuch  an  excefs  as  to 
deftroy  commerce.  People  do  not,  however,  fubmit  without 
ditficuity,  except  in  the  cafe  of  thofe  tolls  which  arc  eftabliHied 
by  ancient  ufagc :  and  the  impofition  of  new  ones  is  often  a 
fource  of  difputes.  The  Swifs  formerly  made  war  on  the  dukes 
of  Milan,  on  account  of  fome  oppreflTions  of  this  nature.  This 
right  of  tolls  is  alfo  further  abufed,  when  the  pafTenger  is  obliged 
to  concribute  too  much,  and  what  bears  no  proportion  to  the 
expenfe  of  preferving  thefe  public  pa(rages. 

At  prefent,  to  avoid  all  dilTiculty  and  oppreflion,  nations  fet- 
tle thefe  points  by  treaties. 

CHAP, 
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CHAP.      X. 

Of  A'knej  and  Exchange. 


IN  the  firft  ages  after  tlic  introduction  of  private  property,    $  Tn*. 
*  pcrople  exchanged  their  fuperfluous  commodities  ami  ctVet'ls  ^''*^|»*'*^" 
for  iliofe  they  wanted.     Afterwards  gold  and  filver  became  tlwnj^n^^. 
common  flandard  of  the  value  of  all  things :  and  to  prevent  the 
people  from  being  cheated,  tiic  mode  was  introduced  of  ilamp- 
ini;  pieces  of  gold  and  iilver  in  the  name  of  the  itace,  with  the 
£;:nre  of  the  prince,  or  fome  other  impreilion,  as  the  feal  and 
pledge  of  tlieir  value.  This  inilitution  is  of  great  ufe  and  iniiiiite 
convenience:  it  is  eafy  to  fee  how  much  it  facilitates  com- 
merce.— Nations  or  fovereigns  cannot  therefore   bellow  too 
iDDch  attention  on  an  affair  of  fuch  importance. 

The  imprefiion  on  the  coin  becoming  the  feal  of  its  flandard     ^  '('f  • 
and  veight,  a  moment's  refledlion  will  convince  us  that  the  ^-^^  ^^^^^^ 
ciiinage  of  money  ought  not  to  be  left  indifcriminately  free  tOp]*;,',^^  w.rU 
cvay  individual :  for  by  that  means,  frauds  wouitl  l>ecome  too p  ip-ct  t** 
rcmmcn  ;  —the  coin  would  foon  lofc  the  public  (.oniicence;  and'**"^  -"^ 
tLik  vould  dcllroy  a  mod  ufeful  inflitution.     Hence  money  is 
coined  by  the  authority  and  in  the  name  of  the  ilate  or  prince, 
vho  are  its  furety :  tliey  ought  therefore  to  have  a  quantity  of 
ii  coined  fullicient  to  anfwer  the  nccelFitics  of  the  c  ountry,  and 
to  tike  care  that  it  be  good,  that  is  to  fay,  that  its  intriiific  value 
bnr  a  jaft  proportion  to  its  extrinflc  or  numcrary  value. 

h  is  true,  tliat,  in  a  prefling  neceflity,  the  l\ate  would  have  a 
right  to  order  the  citizens  to  receive  the  coin  at  a  price  fupcrioi- 
10  its  real  value:  but  as  foreigners  will  not  receive  it  at  that 
price,  the  nation  gains  nothing  by  this  proceeding  :  it  is  only  \ 
vcmporary  palliative  for  the  evil,  without  eifccting  a  radical  curi . 
This  czcefs  of  value,  added  in  an  arbitrary  manner  to  the  coin, 
is  a  real  debt  which  the  fovercign  contr.i£ls  with  indi.-'duaU  : 
and  in  {lri£k  julUce,  this  crifis  of  affairs  being  over,  that  money 
nght  to  be  called  in  at  the  expenfc  of  the  ftatc,  and  paid  for  in 
other  fpccie,  accprding  to  the  natural  (tandard ;  orherwife  this 
kind  of  burthen,  laid  on  in  the  hour  of  necL-intv*  would  fall 
Cakly  on  thofe  who  received  this  arbitrary  mc^ncy  in  payment : 
which  would  be  unjull.  Bclidei,  experience  has  (hewn  that 
inch  a  reburcc  is  dcltruclive  to  trade,  by  dcftroying  the  con- 
idnce  both  of  foreigners  and  citizens, — raifmg  in  proportion 
Ac  price  of  every  thing,— and  inducing  every  one  to  lock  up  or 
ibid  abroad  the  good  old  fpccie  ;  whereby  a  temporary  (lop  ii 
pni  to  the  circulation  of  money.  So  that  it  is  the  duty  of  every 
Uion  and  of  every  fovercign  to  abflain,  as  much  as  podiblc, 
fioffl  fo  dangerous  an  experinic:.:|  aud  ladicr  to  have  recourfc 

to 
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to  extraordinary  taxes  and  contributions  to  fupport  the  prefling 
exigencies  of  the  ftate  *. 
5  '07.         Since  the  ftate  is  furcty  for  the  goodnefs  of  the  money  and  its 

r:Kht«  in     currency,  the  public  authority  alone  has  the  right  of  coining  it. 

ciiii  rcfpcdl.  Thofc  who  counterfeit  it,  violate  the  rights  of  the  fovereign, 
whether  they  make  it  of  the  fame  ftandard  and  value  or  not. 
Thefe  are  called  falfe-coiners,  and  their  crime  is  juftly  confi- 
d«rcd  as  one  of  the  moft  heinous  nature.  For  if  they  coin  bafe 
money,  they  rob  both  the  public  and  the  prince  i  and  if  ibtj 
coin  good,  they  ufurp  the  prerogative  of  the  fovereign.  They 
will  never  be  inclined  to  coin  good  money,  unlefs  there  be  a  pro- 
fit  on  the  coinage  :  and  in  thib  cafe  they  rob  the  ftate  of  a  profit 
which  exclufiveiy  beiongft  to  it.  In  both  cafes,  they  do  an  in- 
jury to  the  fovereign ;  for  the  public  faith  being  furety  for  the 
money,  the  (overeign  alone  has  a  right  to  have  it  coined.  For 
this  reafon  the  right  of  coining  is  placed  among  the  prerogatives 
ofmajcfh^  and  Boiiinus  relates  f)  that  Sigifmund  Auguftus,king 
of  Poland,  having  granted  this  privilege  to  tlie  duke  of  Pniflia^ 
in  tlie  year  1543,  the  ftatcs  of  the  country  paflcd  a  decree  io 
which  it  was  aflerted  that  the  king  could  not  grant  that  privilege, 
it  being  hifeparable  from  the  crown.   The  fame  author  obferves, 

"*  In  Boiznrd*!!  Tmtife  on  Coin,  we  find  the  foUotrinfr  obferratioDt,  **  It  it 
i«orthy  of  remark,  that,  when  pur  king)  dehafcd  the  coin,  they  kept  the  circuni- 
Oaiico  a  fi'crct  frnm  the  people  :— witncfs  the  ordinance  of  Philip  iW  Valoin  in 
1350,  by  which-  he  ordered  I  oumoi*  Douhirt  to  be  coined  2«/.  ^-J  fr.  fine,  whkk 
wan  in  fadt  a  tlebalcment  of  the  coin.  In  that  ordinance,  addrctling  the  ofliccrs 
of  the  mint,  he  fays,  "  UptMi  t]ic  oath  by  which  ynu  are  bound  to  the  kin;;,  ktcp 
this  affair  as  fecrct  as  you  pfiflihly  can,  that  ncitiicr  the  bankers  nor  others  may 
by  your  mean?  acquire  any  knowledj^c  of  it :  for  if  thronjrh  vou  it  comrs  to  be 
known,  you  (hall  he  puniflied  fur  the  offence  in  fuch  manner  as  (hall  itrrv,  as  an 
rxAmple  to  othci  s." — The  fame  author  4uotcs  othur  limilax'  ordinances  of  the 
f-ims:  king,  and  one  iflixed  by  the  Dauphin  who  govirned  the  kingtiom  as  regent 
during  the  captivity  of  kini;  John,  dated  June  27,  Ii^*o,  by  virtue  of  which,  the 
mint-mafters  dire^ingthe  officers  engayicd  in  the  c«'inage  to  coin  white  Dgmun 
li  Mgr.  fine,  at  the  fame  time  exprcMy  commaoJ  them  to  keep  this  oidcr  fecreti 
■lid,  **  if  any  perfons  fliould  make  in4uiry  rcfpeding  their  ilatidard,  to  maintain 
that  they  were  zJ,  fine."  Chap.  xxix. 

The  kings  |  of  Francel  had  recourfe  t^  this  ftrange  expedient  in  cafe«  of  U'gent 
orctfljty :  but  they  faw  its  injuftacc— The  fame  author,  fpcaking  of  the  deb^fe* 
roent  of  i,  .in,  or  the  various  modes  of  reduc-njf  t«  intrinuc  Tulue,  fays — **  Thcfc 
expedients  are  but  rarely  reforted  to,  becaufe  tney  give  occjifion  to  the  exporu- 
tion  or  meltmg  down  of  the  good  fi^cie,  and  to  the  introdutftion  and  drcubtioa 
of  foreign  coin,— raife  the  price  of  every  thintr, — impoveriih  individuals*  ■  da- 
mmilh  the  revenue,  which  is  paid  in  fpccie  of  inferior  value, — and  fopietimes  rmt 
a  total  ilop  to  commerce.  This  truth  ha^  been  fo  well  underilood.  in  all  arcs, 
that  thofe  princes,  who  had  recnurfe  to  one  or  other  of  thcfc  modes  of  debaunr 
the  coin  m  difficult  times,  ceafcd  to  pratSlifo  it  the  moment  the  nrctflity  ceafcu 
to  exiil.  We  have,  on  this  fubjeA,  an  ordinance  of  Fhilip  the  Fair,  iflued  ia 
May,  1195,  which  announces,  that,  **  The  king-  having  i-educvd  the  coin  both  ia 
fincnefst  and  weight,  and  exprdkrng  to  be  obliged  to  make  a  further  rcduAion  ia 
order  to  retrieve  his  afthirs^— but  knowing  himfclf  to  be,  in  con fcience,  refpoo- 
fitile  for  the  injury  caufcd  to  the  ftate  l.y  fuch  redudlion,>- pledges  himfelf  to  the. 
people  of  his  kingdom,  by  folcmn  charter,  that,  as  foon  as  his  affairs  .ire  retrieved* 
he  will  reftorc  the  coin  to  its  proper  Handard  and  vainc,  at  his  own  privaw 
cbft  and  expenfe,  and  will  hioifclf  bear  all  the  lofs  and  wafte.  Andf  in  additii'O 
to  this  cnKAgenient,  Dame  Joan,  quecii  of  f  I'ance  and  Navarrei  pledges  her  reve- 
nues and  dower  for  the  fame  purpofe." 
f  la  h:s  Republic,  Book  I.  Chap.  X. 

•  thar. 
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that,  aithough  many  lords  and  bifhops  of  France  had  fonnrrly 
thr  privticgc  of  coining  money,  it  was  Hill  coniidcrcd  as  coined 
bftheking^s  authority:  and  the  kings  of  France  at  lall  with- 
drrw  all   liiofc  privileges,  on   account    of  their   being   often 

From  the  principles  juil  laid  down,  it  Is  CLify  to  conclude,  that     *  *'^^- 
if  one  nation  counterfeits  the  money  of  another,  or  if  Jhc  allows  „.'t,"!,rnfiy 
sr«l  protc£ls  f.iirc-coincrs  who  prefunie  to  do  it,   fhe  doos  that  imurc  a  »- 
niTJoii  an  injury.     But  commonly  criminals  of  this  cljfs  find  no  *  ^''•J'\ '"  '^« 
protccHon  any-whcre, — all  princes  being  equally  intercdcd  in  '^^^^^^l^  " 
exterminating  them. 

Thcie  is  another  cuftom  more  modern,  ami  of  no  lefs  ufe  to    ^  ^^9. 
c:irimcrce  than  the  eftab.illmicnt  of  coin, — namelv  exchange^  or  ch;.n^'r,.inj 
!:.c  trjHc  of  bankers,  by  means  of  wliich  a  mvTcliant  remits  the  Iiia-  of 
i.v.T.cr.lf  fums  from  ore  end  of  tlie  woriil  to  the  other,  at  a  commcr.c* 
urr  iritling  cxpenfe,  and,  if  he  pleafes,  without  ri(k.     P*or  the 
I'.nw;  reafon  th:;i  fovcrei^:is  are  obliged  to  protc^'l  commerce, 
tuy  are  obli;>ed  to  fupp«)rt  this  cuflom,  by  good  laws,  in  which 
ncry  merchant,  whether  citizen  or  foreigner,  may  find  fecuriry. 
In  Jtncrai,  i:  i>  equally  the  intereil  and  the  duty  of  every  nation 
tj  have  wife  and  equitable  commercial  laws  eilablifhed  in  the 

CHAP.     XI. 

Se::iul  0\ti/f  of  a  g^^ji  Gi-jermmint^ — to  procurg  the  true  IIup" 
pintjs  fif  the  Kai'ion* 

I  ET  us  continue  to  lay  open  the  principal  objc£ls  of  a  goo<l    §  no. 
government.     What  we  have  faid  in  the  live  preceding  ^  ";''^"" 
chapters  relates  fo  the  care  of  providing  for  the  neceHitie*  of !' ^l' Vir  r* 
t?ic people,  and  procuring  plenty  in  the  itatc:  this  is  a  point  of  «  ••■*n 
raflTity;  but  it  is  not  futficieiit  for  the  happinels  of  a  nation,  ^--tv*"-**' 
E](prrienec  iliews  that  a  people  may  be  unhappy  i.'i  r!ie  mid  it 
c:  all  caril.ly  enjoyments,  and  in  the  pofleiFion  of  the  greute-l 
rJiCs.    Whatever  may  enable  mankind  to  enjoy  a  true  and 
f-'ici  felicity,  is  a  fetond  object  that  dcfcrves  i!ic  molt  fcrious 
s::ention  of  the  government.  Huppinefs  is  the  poirit  where  cen- 
tre all  thofe  duties  whiili  individuals  and  nr.iioi.b  owe  to  them- 
l^lvcs;  and  this  is  the  great  end  of  the  law  of  nature.     The  de- 
^t,  of  hippincfs  is  the  powerful  iprin^  tha:  putd  man  in  mcj* 
ti«ja:  fcIicitT  is  the  end  they  all  have  in  view,  and  it  ought  to 
k  tlie  grand  obje^  of  the  public  wil!  (Prelim.  %  ;).     It  u  x\x\\ 
d*t  duty  of  thoi'e  who  form  this  public  will,  or  of  shcfe  who 
itprcfcnt  it— the  rulers  of  tlic  nation — to  labcur  for  the  happi- 
Be£bof  tlie  people,  to  watch  continually  over  it,  and  to  promote 
it  to  the  utmoit  of  their  power. 

To  futceed  in  this,  it  is  neceflary  to  inftrufl  the  people  to     Cm. 
feck  felicity  where  it  is  to  be  found,— that  is,  in  their  own  per-  ^'••-  '•-* 
fcclivin,— and  to  leach  them  the  mc^iis  ol  obtaining  it.     The'"' 
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foverelgn  cannot   then  take  too  much  pains  xn  inftrucling  and 
<?nlightcning  h\ti  people,  and  in  forming  them  to  ufcful  know- 
ledge and  wife  difciplinc.     I.ct  us  leave  a  hatred  of  the  feiences 
to  the  defpoiic  tyrants  of  the  eaft  :   they  arc  afraid  of  having 
their  people  infiruftcd,  bccaufe  tliey  chufe  to  rule  over  flaves. 
But  though  they  are  obeyed  with  tlie  moll  abjeft  fubmilFion, 
they  frequently  cxpctience  the  eilecls  of  difobedience  and  re- 
volt.    A  juil  and  wife  prirlce  ft  els  no  apprehenfions  from  the 
light  of  knowledge :  he  knows  that  it  is  ever  advantageous  to  a 
good  government.     If  men  of  learning  know  that  liberty  is  th;: 
n.irural  inheritance  of  mankind,  on  the  other  hand  they  arc  more 
fully  fv;nrd>le  tjian  their  neighbours,  how  neceflary  it  is,  for  their 
i)\Mi  a<lvaiiiage,  tluit  this  liln  rty  ihould  be  fubjecl  to  a  lawful 
authority :— incapable   of  being  Haves,   they  are  faithful  fub- 
jecls. 
/;  ,,,,         The  firfl  impreffions  made  on  tlie  mind  are  of  the  utmoft  im- 
FrUr  •:•(>!)   portance  for  the  remainder  of  life.     In  the  tender  years  of  ir*- 
'"  >•  ii:h.     fancy  and  youth,  the  human  mind  and  heart  eafjly  receive  tliO 
feeds  of  good  or  evil.     Hence  tlic  education  of  youth  is  one  of 
the  moil  important  aiFairs  that  defcrve  the  attention  of  tlie 
government.     It  ought  not  to  be  entirely  left  to  fathers.     The 
inoft  certain  way  of  forming  good  citizens    is  to  found  pood 
ellablilhments  for  public  education,  to  provide  them  wiih  able 
matters, — direcl  them  with  prudence, — and  purfuc  fuch  mild  and 
fuitable  meafures,  that  the  citizens  will  not  negleci^l  to  take  ad- 
\antage  of  them.     How  admirable  was  the  education  of  the 
Romans,  in  the  flourilhing  ages  of  their  republic,  and  how  ad- 
mirably was  it  calculated  to  form  great  men !     The  young  men 
put  themfelvcs  under  the  pauronage  of  fomc  illullrious  peifonj 
they  frequented  his  houfe,  accompanied  him  wherever  he  went, 
and  equally  improved   by  his  inftruclions  and  example :  their 
very  fports  and  amufements  were  exercifes  proper  to  form  lul- 
diers.     The  fame  practice  prevailed  at  tSparta;    and  this  w.:b 
one  of  the  wifeil  inllitutions  of  the  incomparable   Lycurgu>- 
'J'hat  legiilator  and  philofop!u:r  entered  into  the  moll  minute 
details  refpecling  the  education  of  youth  *,  being  pcrfuaded  that 
on  that  depended  the  profperity  and  glory  of  hi:,  repubiic. 
'^ifv         Who  can  doubt  that  the  Ibvcrcign,-- the  whole  nation, — 
Ai-  an  J     ought  to  cucouragc  the  arts  and  fcierces?     To  fay  nothing  of 
..tr.c^i.      ^j^^  many  ufeful  inventions  that  ftrike  the  eye  of  every  be- 
holder,—literature  and  the  polite  arts  enlighten  the  mind,  and 
foften  the  manners:  and  if  iludy  dc^es  not  always  infpirc  the 
love  of  virtue,  it  is  bccaufe  it  fometimes,  and  even  too  often, 
unliappily  meets  wi:h  an  ir.corrigibly  vicious  heart.     The  n.i- 
lion  and  its  condudon;  cr.ght  then  to  protedl  men  of  learning 
and  great  artills,  and  to  call  fcrih  talents  by  honours  and  rc- 
V.  artls.     Let   the  fricrVds  uf  barbarifm  declaim  againft  tlie  fei- 
ences and  polite  arts  ; — let  us,  without  deigning  to  anlwer  their 

*   Set  A"««'yZi«,  Lm:.J.;:run.  Ji.J.^uUU-a, 
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T«in  rcifonings  content  ourfclvcf^  with  appcalinp^  to  cxpcrifnc^. 
1^  11*  compare  E«i«^i/ith!,  Fi  iincr,  Holland,  arul  Icvcnil  towns  of 
Swit7trljnc{  and  (j»^rm.niy,  to  tlu?  many  rc-ri  )r.s  that  lie  buri'jd 
in  i^TJorance,  a:ul  Ic*:  \tl>.  re  wc  c:::i  hr.d  th'v  -jrcuicr  numbiT  of 
honcli  men  aiut  gnotl  citizens.  Jr  would  be  a  grofs  error  ro 
«^ip(ic  apsiiiti  us  the  cxui.ipl^!  c\  Sp/.rrn,  And  that  of  ancieiit 
Kome.  1  hey,  it  is  true,  noj^ledlivi  cu7iv)us  fpecul^ilon-,  rind 
ihoic  branches  of  kiiov.];ri;.>.'  untl  art  that  were  purely  rubler- 
virnt  to  jJealure  ar.H  aniu!c:r.;jni :  b'.it  the  folii!  antl  practieal 
t'snce*--, — moraiity,  juril'prutic'.ce,  polities,  antl  war,  were  cul- 
tivjjcd  by  th-in,  etVerially  by  the  Romans,  \vith  a  degree  of  at- 
iciJtion  fr.peri^r  10  wh.it  we  bfllo-.v  on  the:n. 

Iis:.he  prcfent  age,  ihc  utility  of  literature  and  the  poh'te  arts 
i^  rrcrty  generally  ark:iowk'(*;;ed,  as  is  like  wife  the  necellity  of 
cncarajjinp  them.  Th-^  i-r.  mortal  Peter  I.  thought  that  with- 
out ihcir  aiVdlance  he  eou!d  not  entirely  civilife  Rufiia,  and 
rrndcr  it  fiourilhing.  In  KngLiiiti,  learning  and  abilities  lead  to 
LiMscnr  and  riche.s.  Ne\vi»in  wa*;  honoun  li,  prot<:ited,  and  rc- 
irarded  white  livinp,  and  ^iher  his  death  his  tomb  was  placed 
9m^mg  ihufe  of  kings.  T ranee  alfo,  in  thi^  rcfpec^i  deferves 
lurricular  praife:  to  the  muniticencc  of  h^r  kings  Ihe  is  in- 
iltiacd  for  leveral  cltabiiflnndiits  that  are  no  lefs  ufeful  than 
fhmous.  The  Royal  Academy  of  Sciences  dittufes  on  every 
li«-c  the  light  of  knowledge,  and  tho  defire  of  in il ruction. 
I'luis  XV.  furnilhcd  th.c  means  offending  to  fenrch,  under  the 
cqaaroT  and  the  polar  circle,  for  the  proof  of  an  important 
•nith;  ami  wc  at  prefeni />/5:y  what  was  before  only  icIiKfti 
ui  ilic  ftrcngrli  of  Ke v.- ton's  calculations.  Happy  will  that 
kingdom  be,  if  the  ton  g  neva!  taltc  of  the  age  docs  not  zn:il:e 
ihe people  ueg!e£l  folid  t:hcv.lc(!gr,  ro  give  themfelvcs  up  to 
that  which  is  merely  amulin^,  and  it  thofe  wito  fear  the  light  do 
not  fucceed  in  extinguilhin^  the  hhvc  of  fcience  ! 


»kci 


I  fpcak  of  the  freedom  of  phil«fU)phic;kl  difcufTion,  wliieh  is     (^  '14. 
itc  fnui  of  the  republic  of  letters.     W'UaX  can  genius  produce  ^(*;|''f""'*^ 
»fccn  Irammencd  by  fear  }  Can  the  great  ell  m,Mi  thtt  ever  livcil  JVi  d,i^lll*.^" 
tmtribute  much  towards  enlightening  the  rv.inds  of  his  leliow-Uja. 
citizens,  if  he  Hnds  himflf  « ci'tlantlv  e\p  Ud  to  the  c.ivils  of 
captloui  and  ignoran^  bi^rots,— ii  he  i>  ob;i.,ec!  to  be  eontinu.dly 
on  his  guard,  li>  av'il  'u-.:Tig   aceiiieil  by  i.  :i'j'..rd:»-m«»ngers  cf 
indircAiy  atiac!;in^  ilie  received  I'jiinion.s  ?     I  know  that  Ilbirty 
iuiici  proper  i>ou^d^, — tii.it  a  wi:e  p'-'veri  mL'nc  ou^l.t  xtj  have 
Mcye  to  the  prcfs,  an«l  mr  t"  nilt^w  the  punlicr.tion  o\  feand»i- 
lotis  prod u£l ions,  vwilth  attri^l:  i:u)i.ili;y,  c^':\cr:?n»e;U,  or  il.c 
efiablifhcd  religion.     r«iir  yet  ^;ieat  c.irc  ili    'id  'oc  taken  not  to 
exringuith  a  light  that  may  a:r  rd  the  lt.».te  t!::  :/.«mI  valua*^:e 
•Enrages.     Few  men  know  how  :o  keep  a  juil  medium  ;  ar.d 
dKo&cc  of  literary  Lezifor  ough:  10  be  ir.:rullcd  to  nunc  Lut 
•fcoff  who  arc  at  once  both  prudent  and  enlightened.     \\\ij 
fcooij  ihcy  frarch  in  a  book  for  wliat  the  nuihcr  docs  not  ap;*car 
to  lute  ir.tc:;ded  to  pu:  into  It  ?  and  v.  hc:i  a  wilier  *»  thoueht:>  and 
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difcourfes  are  wholly  employed  on  philofophyi  ought  a  malicious 
adverfary  to  le  lillened  co,  who  would  fet  him  at  variance  with 
religion  r  So  far  from  difturbing  a  philofonher  on  account  of 
his  opinions,  the  magiftrate  ought  to  chaftife  thofe  who  pub* 
licly  charge  him  with  impiety,  when  in  his  writings  he  (hews 
refpe£t  to  the  religion  of  the  ftate.  The  Romans  feem  to  have 
been  formed  to  give  examples  to  the  univerfe :  that  wife  people 
carefully  fupportcd  the  worQiip  and  religious  ceremonies  efta* 
bliihed  by  law,  and  left  the  neld  open  to  the  fpeculations  of 
philofophers.  Cicero — a  fenator,  a  conful,  an  augur — ridicules 
fuperftitioni  attacks  ir,  and  demoliihes  it  in  his  philofophical 
writings ;  and,  in  fo  doin*;,  he  thought  he  was  only  promoting  his 
own  happinefs  and  that  of  his  fellow-citizens :  but  he  obfervea 
that  "  to  deftroy  fuperilition  is  not  deftroying  religion ;  fot 
.(fays  he)  it  becomes  a  wife  man  to  refpecl  the  inftitutions  and 
religious  ceremonies  of  his  anceftors:  and  it  is  fufficient  to 
contemplate  the  beauty  of  the  world,  and  the  admirable  order  of 
the  celcltial  bodies,  in  order  to  be  convinced  of  the  exillcnce  of  aa 
eternal  and  all-perfe£t  being,  who  is  entitled  to  the  veneration  of 
the  human  race  ^/'  And  in  his  Dialogues  on  the  Nature  of  the 
Gods,  he  introduces  Corta  the  academic,  who  w*as  high-prielt, 
attacking  with  great  freedom  tlie  opinions  of  the  itoics,  and  de-> 
daring  that  he  (hould  always  be  ready  to  defend  the  eltabliflied 
religion  from  which  he  faw  the  republic  had  derived  great  ad- 
vantages i  that  neither  the  learned  nor  the  ignorant  Ihould  make 
him  abandon  it :  he  then  fays  to  his  adverfary,  ^  Fhefe  are  my 
thoughts,  both  as  pontiff  and  as  Cotta.  But  do  you,  as  a  phikn 
fopher,  bring  me  over  to  your  opinion  by  the  Itrength  of  yoor 
arguments :  for  a  philofopher  ought  to  prove  to  me  the  truth 
of  the  religion  he  would  have  me  embrace,  whereas  I  ought  in 
tliis  refpeS  to  believe  our  forefathers,  even  without  proof  f/*^ 

Let  us  add  experience  to  thefe  examples  and  authoritie«t 
Never  did  a  philofopher  occafion  difturbances  in  the  Itate,  or  in 
religion,  by  his  opinions :  they  would  make  no  noife  among  the 
people,  nor  ever  ofFend  the  weak,  if  malice  or  intemperate  seal 
did  not  take  pains  to  difcover  a  pretended  venom  lurking  in 
them.  It  is  by  him  who  endeavours  to  place  the  opinions  of  a 
great  man  in  oppofition  to  the  doctrines  and  worfliip  eftabliihed 

*  Nam,  tit  vcre  loquamur,  fuperftitio  fufa  per  gcnto^  opprcflit  (unnium  fen 

animoi,  acque  omnium  imbccillitatcm  o.cupavit multum  cnim  &.  nobifmd 

tpfis  tc  nollris  profuturi  «idrbaniiir,  fi  eam  fuiiJitus  ruftuliflemits.  Ncc  vera  (|d 
eiiim  dili^cntcr  intelligi  volo)  fupci fitionc  tollciid.\  rcUj^io  tolUtur.   Nam  &  ma* 

i'oruai  i-iiticuu  tueri,  facris  cxrcmoniifque  rctincnUis  I'apientis  eft :  &  cfle  pre* 
lantern  aliquam  ztcrnamquc  natcrani,  &  earn  rufpicitfiidam,  admirandmimnM 
hominuni  gcncri,  pulchrit  do  mundi,  onioquc  coclcAium  cogit  coafiteri.  JM  Vi- 
vinati&ntf  I  Ah,  II. 

t  Harum  ego  rcHgrnn**m  nullam  unquam  contemnendam  putavi;  mihique  itJ 
prrfujfi,  Romultim  aufpiciis.  Numam  facris  conftitutts,  fundamcnta  ieclfle  noftra 
civitatiA,  qujc  nuiiquam  profed)o  fine  fiimn^a  placatione  Deorom  imaicMtmKuni 
tantA  effe  potuUTet.  Ha>>cs,  Balbe,  quid  Cotta,  quid  pontifex  fent*at.  Fac  &oiu 
^o  inteliigam.  quid  tu  fcntias :  21  te  entm  philofupho  rationem  icc]pe<c  debec 
relig  onis ;  majoribus  autcm  uoftria,  ctiam  oula  ratione  rcddica,  credm.  Xk  Nm* 
tiwa  JJeorum^  Lib,  III. 
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bf  bwy  that  the  ftatc  is  didurbed,  and  religion  brought  into 


fo  inftruA  the  nation^  is  not  fufficient :— -in  order  to  corduft  5  ^'J 
It  Co  happinefs,  it  is  ftill  more  nccciTary  to  inTpirc  the  P^^pl^  y-^^e  ,nd 
with  the  love  of  virtue,  and  the  abhorrence  of  vice.  Thofe  who  abhorrence 
aie  <kq>ly  vcrfcd  in  the  ftudy  of  morality  are  convinced  that  virtue  of  vice,  to 
ii  the  true  and  only  paih  that  leads  to  happinefsj  fo  that  its^***^"^ 
masimi  are  but  the  art  of  living  happily ;  and  he  mud  be  ver]^ 
igBoiam  of  poliiicsi  who  does  not  perceive  how  much  more 
Capable  a  virtuous  nation  will  be,  than  any  other,  of  forming 
a  Rate  that  (hall  be  at  once  happy,  tranquil,  flourifhing>  folid,  re- 
fpcded  by  its  neighbours,  and  formidable  to  its  enemies.  The 
inierdt  of  the  prince  mud  then  concur  with  his  duty  and  the 
did2tes  of  his  confctcnce,  in  engaging  him  to  watch  attentively 
over  an  affair  of  fuch  importance.  Let  him  employ  all  his 
ao:Lori*y  in  order  to  encourage  virtue,  and  fupprefs  vice :  let 
Ik  pub  ic  cftabliflimcnts  be  all  diredled  to  this  end :  let  his 
own  condtiQ,  his  example)  and  the  didribution  of  favours^ 
pods,  and  dignities,  all  have  the  fame  tendency.  Let  him  extend 
his  attention  even  to  the  private  life  of  the  citizens,  and  banifli 
fniin  the  ftate  whatever  is  only  calculated  to  corrupt  the  man- 
ners of  the  people.  It  belongs  to  politics  to  teach  him  in  de- 
tail the  different  means  of  attaining  this  defirable  end, — to 
Ibevhim  thofe  he  (hould  prefer,  and  thofe  he  ought  to  avoids 
on  account  of  the  dangers  that  might  attend  the  execution,  and 
tk  abufes  that  might  be  made  of  them.  We  (hall  here  only 
•bferve,  in  general,  that  vice  may  be  fupprefled  by  chadife- 
iKnt^,  but  that  mild  and  gentle  mediods  alone  can  elevate  men 
to  die  dignity  of  virtue :  it  may  be  infpired,  but  it  cannot  be 
commimled. 

It  is  an  incontedable  truths  that  the  virtues  of  the  citizens     ^  ti6. 
Cooftitate  the  mod  happy  difpofitions  ih-it  can  be  deCred  by  a  The  nation 
h^and  wife  government.    Here  then  is  an  infallible  criterion,  J[?^^^^*°^^^^^ 
bf  which  the  nation  may  judge  of  the  intention j  of  thofe  who  intentioooT 
pieni  it.     If  they  endeavour  to  render  the  great  and  the  com-  its  ruler*. 
BMB  people  virtuous,  their  views  are  pure  and  upright;  and 
)oa  may  red  aflured  that  they  folely  aim  at  the  great  end  of 
(ovcmment,  the  happinefs  and  glory  of  the  nation.     But  if 
Aey  corrupt  the  morals  of  the  people,  fprcad  a  tade  for  luxury, 
doBinacy,  a  rage  for  lit  entious  pleafures, — if  they  dimulate 
•be  Ugher  orders  to  a  ruinous  pomp  and  extravagance,— be - 
•wt,  citizens !   beware  of  thofe  corruptors !  they  only  aim  at 
pnicbaGng  {Ltrcs  in  order  to  exercife  over  them  an  arbitrary 
wrav. 

It  a  prince  has  the  fmailcd  (hare  of  moderation,  he  will  never 
b»e  rccoarfe  to  thcfc  odious  methods.  Satisfied  with  his  fu- 
pttior  ftation  and  the  power  given  him  by  the  laws,  he  pro- 
pfei  to  reign  with  glory  and  fafety ;  he  loves  his  people,  and 
ififts  to  renJer  them  happy.  But  his  miniders  arc  in  general 
nifitieut  of  reGdance,  and  cannot  brooL  the  flighted  oppo- 
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fition : — if  he  lurrenclers  to  them  his  authority,  they  are  more 
haughty  and  intradlablc  than  their  mailer:  they  ftel  not  for  his 
people  the  fame  love  that  he  feels :  "  let  the  nation  be  corrupted, 
(fay  they)  provided  it  do  but  obey."  They  dread  the  courage 
and  firmncfb  infpired  by  virtue,  and  know  that  the  diilributor 
of  favours  rules  as  he  pleafes  over  men  whofe  hearts  arc  accef* 
iSble  to  avarice.  Thus  a  wretch  who  exercifes  the  mod  infa- 
mous of  all  profefljonsj  perverts  the  inclinations  of  a  young 
vi<3im  of  her  odious  tralficj  (he  prompts  her  to  luxury  and 
cpicurifm>  ihe  infpires  her  with  Yoluptuoufnefs  and  vanity,  iu 
Order  tlie  more  certainly  to  betray  her  to  a  rich  feducer.  This 
bafe  and  unworthy  creature  is  fometimes  challifed  by  the  ma* 

fjillrate ;  but  the  miniiler,  who  is  infinitely  more  guilty,  wal- 
ows  in  wealth,  and   is  inverted   with  honour  and   authority. 
Poftcrity,  however,  will  do  him  juitice,  and  dcteft  the  corrupter 
of  a  rcfpcdtable  nation* 
J  »'»•         If  governors  endeavoured  to  fulfill  the  obligations  which  the 
or  die  rub- ^'^^  of  nature  lays  upon  them  with  refpeft  to  themfeives,  and 
lie  rcrfon,  in  their  character  of  conductors  of  the  ftate,  they  would  be  in* 
oujrht  ro     capable  of  ever  giving  into  the  odious  abufe  juil  mentioned* 
ttrd -^  ***   Hitherto  we  have  confidered  the  obligation  a  nation  is  under  to 
ft'amiinjf     acquire  knowledge  and  virtue,  or  to  pcrfedl  its  undcrftanding 
and  will,     and  will; — that  obligation,  I  fay,  we  have  confidcrcd  in  relation 
to  the  individuals  that  compofe  a  nation :  it  alfo  belongs  in  ;i 
proper  and  fingular  manner  to  the  conduftors  of  the  (late.     A 
nation,  while  (he  afts  in  common^  or  in  a  body,  is  a  moral  perfon 
(Prelim.  §  2)  that  has  an  underilanding  and  will  of  her  ovi'H)  and 
is  not  lefs  obliged  than  any  individual  to  obey  the  lavrs  of  na« 
ture  (Book  I.  ^  5),  and  to  improve  her  faculties  (Book  I.  §  21). 
That  moral  perfon  refides  in  thofe  who  arc  inverted  with  the 
public  authority,  and  reprefent  the  entire  nation.    Whether  this 
be  the  common  council  of  the  nation,  an  ariftocratic  body,  or  a 
monarch,  this  conduftor  and  reprefcntative  of  the  nation,  this 
fovcreign,  of  whatever  kind,  is  therefore  indifpenfably  obliged  to 
procure  all  the  knowledge  and  information  ncceflary  to  govern 
well,  and  to  acquire  the  pradice  and  habit  of  all  the  virtues  fult* 
able  to  a  fovcreign. 

And  as  this  obligation  is  impofed  with  a  view  to  the  public 

welfare,  he  ought  to  dircft  all  his  knowledge,  and  all  his  vir* 

tucs,  to  the  fafety  of  the  flate,  the  end  of  civil  ibcietv, 

5  '»^»         He  ought  even  to  direct,  as  much  as  polfiblc,  all  the  abiiitieSt 

And  to  di-  ^1^^  knowledge,  and  the  virtues  of  the  citizens  to  this  great  end  ^ 

kiiowic.iec  ^^  ^^^^  ^^^^T  "^^y  "^^  ^^h  ^^  ufeful  to  the  individuals  who  pof* 

aMivittiirs  fefs  them,  but  aifo  to  the  flate.     This  is  one  of  the  great  fecrcts 

ofrhccci-  j„  (i^g  grt  of  reigning.     The  ftate  will  be  powerful  and  happy^ 

^s&rlrr^uf  "  i'^^  go^  qualities  of  the  fubjecl,  palhng  beyond  the  narroHr 

thcfociety.  fphcre  of  private  virtues,   become  civic   virtues.     This  happy 

difpofnion  raifed   the  Roman  republic  to  the  highell  pitch  a( 

power  and  glory. 

The  grand  iecrct  of  giving  to  the  virtues  of  individuals  a 
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fo  adrmta^ous  to  the  ftate,  ik  to  infpirc  the  citizens  with     *  '»9' 
at!  ardent  love  for  their  country.     It  will  then  naturally  follow,  jj'gj'r  ^.°^, 
Tliat  each  will  endeavour  to  fcrvc  the  (late,  and  to  apj)ly  all  )»is  try. 
pover&  and  abilities  to  the  advantage  and  glory  of  the  nation, 
i'hi*  love  of  their  country  is  natural  to  all  men.    The  good  and 
•wife  author  of  nature  has  taken  care  to  bind  them,  by  a  kind  of 
tufting  to  the  places  where  they  received  their  lirft  breath,  and 
they  lore  their  own  nation,  as  a  thing  with  whirh  they  are  inti- 
inately  conneded.     But  it  often  happens  that  fomc  caut'es  un* 
kappily  weaken  or  deftroy  this  natural  imprclfion.  The  injuftice 
or  the  fcverity  of  the  government  too  eafily  effaces  it  from  the 
bearts  of  the  fubjetls:  can  fclf^love  attach  an  individual  to  the 
Airs  of  a  country  where  every  thing  is  done  with  a  view  to 
t  fingle  perfon  ? — far  from  it: — we  fee,  on  the  contrary,  that 
fee  nations  arc  pafTionatcly  intercfted  in  the  glory  and  the  hap- 
jincfs  of  their  country.     I^t  us  call  to  mind  the  citizens  of 
Rome  in  the  happy  days  of  the  republic,  and  conlidcr,  in  mo- 
dem times  the  Knglifh  and  the  Swifs. 

The  love  and  aiteciion  a  man  feels  for  the  (late  of  which  he  ?  "•• 
isa  membeti  is  a  neccflary  confequercc  of  the  wife  and  rational  ^„^|^ 
lore  he  owes  to  himfelf,  fincc  his  own  happinefs  is  connc<^ted 
^Jithat  of  his  country.  This  fenfation  ouglit  alfo  to  Adw  i  r.>m 
the  engagements  he  has  entered  into  with  fociety.  He  has  pro- 
filed to  procure  its  fafety  and  advantage  as  far  as  in  his  power : 
iihI  how  can  he  fcrve  it  with  zeal,  fidelity,  or  courage,  if  he  has 
aot  I  re-l  love  for  it  ? 

The  nation  in  a  body  ought  donbllefs  to  love  itfelf,  and  defirc     5  '*». 
itaown  happinefs  as  a  nation.     The  fenfation  is  too  natural  to  ^*'^  *  j"^** 
idfflit  of    any  failure  in  this  obligation:    hni  this  duty  re  ates  ,j  jf  ,^.4 
more  particularly  to  the  cosuiuftor,  the  fovcrcign,  who  repre- m 'her  fo. 
fcnts  the  nation,  and  a£ls  in  its  name.     He  ought  to  love  it  vcidjo. 
11  vhat  is  moft  dear  to  him,  to  prefer  it  to  every  thing,  for  it 
iitfaeoniT  lawful  objeft  of  his  care,  and  of  his  actions,  in  every 
thing  he  docs  by  virtue  of  the  public  authority.     The  monfter 
^  docf  not  love  his  people   is   no  better   than  an  odious 
vfarpen  and  defenres,  no  doubt,  to  be  hurled  from  the  throne. 
There  it  no  kingdom  where  the  ftatue  of  Codrus  ou'j;ht  not 
to  be  placed  before  the  palace  of  the  foverei^n.   That  magnani- 
»His  king  of  Athens  facrificcd  his  life  for  his  people  *.     That 
ptat  prince,  and  Louis  XII.  are  illuilrious  models  of  the  tender 
tote  a  fovereign  owes  to  his  Jybjefls. 

The  term,  country,  feems  to  be  pretty  generally  known  :  but     i  ii% 
tl  it  is  taken  in  difFercnt  fenfes,  it  may  not  be  unufeful  to  give  i^^n*«oa 
•  here  an  exaft  definition.     It  commonly  fignifies  tht  fiatt  »/'c.^*^i*"" 
vtirA  9tu  is  a  member :  in  this  fenfe  we  have  ufed  it  in  the 

^  Hii  ewintrf  bciof  ■ttsrked  br  the  H*  nc^iJc,  he  c^nfuheJ  the  ancle  of 
Af4«}  Mfid  bciflc  aoivercd,  thAt  the  pem-ic  vwhofc  chiti  Ciould  be  ibio.  ihould 
fo^'a  Tidorioui,  Cmlias  dif/B  fcJ  hiUiic  f,  atid,  luOiui^  into  the  bartk,  \»u 

E  3  preceding 
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preceding  fcAions;  and  It  to  be  thus  underftood  in  the  law 
of  nations. 

In.  a  more  conTined  fenfe,  and  more  agreeably  to  its  etyrno- 

logy,  this  term  fignifics  the  (late,  or  even  more  particularly  the 

town  or  place,  where  our  parents  had  their  fixed  relidence  at 

the  moment  of  our  birth.     In  this  fcnfe,  it  is  judly  faid,  th;^t 

our  country  cannot  be  changed,  and  always  remains  the  fame, 

to  whatfocver  place  we  may  afterwards  remove.     A  man  ought 

to  preferve  gratitude  and  atFcclion  for  the  ilate  to  which  h^  is 

indebted  for  his  education,  and  of  which  his  parents  were  rncni.* 

bers  when  they  gave  him  birih.     But  as  various  lawful  reafons 

may  oblige  him  to  chufe  another  country, — that  is,  to  become 

a  member  of  another  fociety ;  fo,  when  we  fpcak  in  general  of 

the  duty  to  our  country,  the  term  is  to  be  underftood  as  meatv- 

ing  tha  ftate  of  which  a  man  is  an  a£)ual  member ;  fince  it  is 

the  latter,  in  preference  to  every  other  ftate,  that  he  is  bound 

to  ferve  with  his  utmoft  efforts. 

?  »»3-         If  every  man  is  obliged  to  entertain  a  finccrc  love  for  his 

JJ°^  . .     country,  and  to  promote  its  welfare  as  far  as  in  his  power,  it  is 

and  crinu-  *  Oiamcful  and  detcftable  crime  to  injure  that  very  country.   He 

ral  to  in-    who  becomes  guilty  of  it,  violates  his  moft  facred  engagements, 

jareour      ^n^*  finks  into  bafe  ingratitude:   he  difhonours  himfelf  by  the 

^"'^^*     blackett  perfidy,  fince  he  abufcs  tlie  confidence  of  his  feliow- 

citizens,  and  treats  as  enen^ies  thofc  who  had  a  right  to  es^pecl 

his  afliftanrc  and  fcrvices.  We  fee  traitors  to  their  (;ountry  only 

among  thofe  men  who  are  foiely  fenfible  to  b?fe  intereft,  wl\o 

only  feek  their  own  ipi mediate  advantage,  and  whofe  hearts  are 

incapable  of  every  fentiment  of  afFcflion  for  others.     They  arc 

therefore  juftly  detef^ed  by  mankind  in  general,  as  the  mod 

infamous  of  ail  villain?. 

$  124.         On  the  contrary,  thofe  generous  citizens  are  loaded  with 

*V**?1?'^  honour  and  praifc,  who,  not  content  with  barely  avoiding  a 

tizcn*.  ^''  failure  in  duty  to  their  country,  mskc  noble  ciForts  in  her  favour, 

and  are  capable  of  making  her  the  greateft  facrifiixs.  The  namea 

;Example&  of  Brutus,  Curtius,  and  the  two  Decii,  will  live  as  Iqng  as  that 

of  Rome.     The  Swifs  will  never  forget  Arnold  dc  Winkelriedi 

that  hero,  whofe  exploit  would  have  deferved  to  be  tranfmitted 

to  pofterity  by  the  pen  of  a  Livy.     He  truly  devoted  his  life  for 

his  country's  fake :  but  he  devoted  it  as  9  gei^^r^,  its  an  unr 

daunted  warrior,  npt  aa  a  fuperftitious  vifionary.    Tliat  nobkr 

man,  who  was  of  the  country  of  ynderwald,  feeing  at  the  battle 

of  Sempach  that  his  countrymen  could  not  break  through  the 

Auftrians,  becaufe  the  latter,  armed  cap-a-pie,  had  4ir(nouDtc^ 

and,  forming  a  Ciofe  battalion,  prcfented  a  front  covered  with 

ftecl,  and  feriftling  with  pikes  and  lances, — formed  the  ceneroiiB 

defign  of  facrificing  himfelf  for  his  country.    *•  My  mends," 

faid  he  to  the  Swifs,  who  began  to  be  difpirited,  **  I  will  thia 

ciay  give  my  life  to  procure  you  the  vidlory :  I  only  recomineii4 

to  you  my  family :  follow  mc^  ^nd  aft  in  cofifequenct  ^f  whijt 

yp» 
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jou  ice  me  do.**  At  thefe  words  he  ranged  them  in  that  form 
%rluch  the  Romans  called  cuneus^  and  placing  himfelf  in  the 
point  of  the  triangle,  marched  to  the  centre  of  the  enemy} 
%rhen,  embracing  between  his  arms  as  many  of  the  enemy's 
pikes  as  he  could  compafs,  he  threw  himfelf  to  the  ground,* 
thus  opening  for  his  followers  a  pafTa^e  to  penetrate  into 
the  midft  of  this  thick  battalion.  1  he  Auilrians,  once 
boken,  were  conquered,  as  the  weight  of  their  armour  then 
became  fatal  to  them,  and  the  Swifs  obtained  a  complete 
widory  ». 

CHAP.    XII. 

Of  PUty  and  Religion. 

pIETY  and  religion  have  an  eflcntial  influence  on  the  happi-  $  i«j. 
*  ncfs  of  a  nation,  and,  from  their  importance,  defcrve  a  par-  ^' P'^T- 
Cicnlar  chapter.  Nothing  is  fo  proper  as  piety  to  (Ireogthen 
virtue,  and  give  it  its  due  extent.  By  the  word  pifty^  I  mean  a 
<iifpofuion  of  foul  that  leads  us  to  dired  all  our  actions  towards 
the  Deity,  and  to  endeavour  to  pleafe  him  in  every  thing  we  do. 
To  the  practice  of  this  virtue  all  mankind  are  indi(penfably 
obliged :  it  is  the  pureil  fource  of  their  felicity  ;  and  thofe  who 
unite  in  civil  fociety,  are  under  (lill  greater  obligations  to  prac* 
tife  it.  A  nation  ought  then  to  be^pious.  The  fuperiors  in- 
tniiled  with  the  public  affairs  (hould  conftantly  endeavour  to  He* 
iicTve  the  approbation  of  their  divine  mafter }  and  whatever  they 
do  in  the  name  of  the  (late,  ought  to  be  regulated  by  this  grand 
view.  The  care  of  forming  pious  difpofitions  in  all  the  people 
ihould  be  conUantly  one  of  the  principal  objects  of  their  vigi- 
lance, and  from  this  tlie  (late  will  derive  very  great  advantages. 
A  fcrious  attention  to  merit  in  all  our  anions  the  approbation 
o(  an  infinitely  wife  Being,  cannot  fail  of  producing  excellent 
citizens.  Enlightened  piety  in  the  people  is  the  (irmed  fupport 
of  a  bwful  authority ;  and,  in  the  fovereign's  heart,  it  is  the 
pledge  of  the  people's  fafety,  and  excites  their  confidence. 
Te  lords  of  the  earth,  who  acknowledge  no  fuperior  here  be- 
Jow,  whit  fecurity  can  we  have  for  the  purity  of  your  inten* 
(iotu,  if  we  do  not  conceive  you  to  be  deeply  imprefled  with 
)<tfpd2  for  the  common  Father  and  Lord  of  men,  and  animated 
Wh  a  defire  to  pleafe  him  ? 

We  have  already  inlinuated  that  piety  ought  to  be  attended     5  '^^* 
With  knowledge.    In  vain  would  we  propolc  to  pleafe  God,  if  J^^Jf^^i^ 

wirhkuofV« 
^  Thii  affair  hippeocd  in  the  ye^  1 386.  The  Auilriao  armr  confiftcd  of  four  UUgc 
^<find  choft  n  mem  itmoug  whom  were  a  great  ounibcr  of  i>riuvx»,  cuaots,  a«nd 
■lUkv  of  diAin;piiflied  raok,  all  armrd  from  head  to  foot.  The  5wilt  were  00 
^vetkaa  thirteen  hundred  men,  ill  amie<i.  In  this  b.tttle,  the  duke  of  Auftna 
Knftcd  with  two  thottCind  of  his  f(»rce&,  in  which  number  were  M  hundrtd  and 
■BWttjr-ftx  noMemen  of  the  hrft  fomi'.ics  in  Gcriuauy.  Hijt0rj  •/  tht  Ji»',;.M9 
Ci^^^hra^.fyMr  WaTTIVILU,  AV/.  I.  ^  1S3. — TCH\'DI.— ETTlI.UJC.^SCHODt. 
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we  know  not  the  means  of  doing  it.     Bat  what  a  dduge  of 
evils  arifes  whtn   men   hcnted  by  fo   powerful  a  motive  arc 
prompted  to  take  methods  that  arc  equally  falfe  and  pernicious  I 
A  blind  piety  only  produces  fupenliiious  bigots,  fanatics  and 
perfecutors,  a  thoufand  times  more  dangerous  and  deilru£iivc 
to  locicty  than  libertines  are.     There  have  appeared  barbarous 
tyrants  who  have  tAlkel  of  nothing  but  the  glory  of  Goii,  while 
they  cruflied  the  people,  and  tram  pied  un  le^  foot  the  inoil  fa- 
crcd  laws  of  nature.  It  was  from  a  refinen^cnt  of  piety,  that  the 
anabaptills  of  the  fixteenth  century  refufcl  ah  cLvdience  to  the 
powers  of  the  earth.     James  Clement  and  R.nai'inc  *,  thofe 
execrable  parricicict^,  thought  themfelves  animated  by  the  mod 
fublime  devotion. 
§  11";.         Religion  confills  in  the  doftrines  concerning  the  Deity  and 
Ofrcligxon  ^j^g  things  of  another  life,  and  in  ^le  worihip  appointed  to  the 
and  extcr-  honour  of  the  fnpreme  Being.     So  far  as  it  is  feated  in  tlic 
nai.  heart,  it  is  an  attair  of  confcience,  in  which  every  one  ought  to 

be  diredfccd  by  his  own  undcrllanding:  but  (•  far  as  it  is  exter- 
nal, and  publicly  e'.Libiithcd,  ir  is  an  aiFair  of  Itate. 
§  128.         Every  man  is  obliged  to  endeavour  to  obtain  jufl  ideas  of  God, 
RigJts  rf    ^  know  his  laws,  his  views  with  rcipecl  .  j  l.is  creatures,  and  the 
uiuivi  ua  .  ^^^  |-^^  which  they  were  created.    Man,  doiibtlcfs,  owes  the  mod 
pure  love,  the  moil  profound  refpecl  to  hi.s  Creator ;  and  to  keep 
alive  thcfe  difpofitions,  and  a£l  in  confequence  of  them,  he  (hould 
honour  God  in  all  his  actions,  and  Ihew,  by  the  moll  fuitablc 
Libcrryof  means,   the  fentiments  that  fill  liis  mind.     Ibis  Ihort  explana- 
coulcicnccr.  tion  is  fufficitmt  to  prove  that  man  is  cfientially  and  nccelfarily 
free  to  make  ufe  of  his  own  choice  in  matters  of  re.i;;ion.      Hi-s 
belief  is  not  to  be  commanded ;  and  what  kind  of  worihip  mult 
that  be,  which  is  produced  by  force  !  Worfliip  confiils  in  certain 
actions  performed  with  an  immediate  view  to  the  lionour  of 
God;  there  can  then  be  no  worihip  proper  for  any  man,  which 
he  does  not  believe  fuitable  to  that  •rnd.     The  obligation  of  fin- 
ccrely  endeavouring  to  know  God,  of  ferving  him,  and  adoring 
him  from  the  bottom  of  the  heart,  being  impofed  on  man  by  his 
very  nature, — it  is  impofiible  that,  by  his  tngagemer.ts  with  fo- 
cieiy,  he  Oiould  have  exonerated  himleif  from  that  duty,  or  de- 
prived himfclf  of  the  liberty  which  is  abfolutely  neceifary  for 
the  performance  of  it.     It  muil  then  be  concluded,  that  liberty 
of  confcience  is  a  natural  and  inviolable  right.     It  is  a  difgra*  e 
to  human  nature,  that  a  truth  of  this  kind  (houid  Hand  in  need 
of  proof. 
f  119.  But  we  (lionid  take  care  not  to  extend  this  liberty  beyond  its 

Tubliccfta  jufl  bounds.      In  religious  aifairs  a  citi7cn  has  only    a   vi^ht  to 
oirclfiVon.  ^^  ^^^^  ^"^^"^  compulilon,  but  can  by  no  m.eans  claim  that  of 
openly  doing   what  he  pleafes,  without  regard  to   the  confc- 
quences  it  may  produce  on  focicty.     The  ellabliihmcnt  of  re* 

*  The  former  afiafTinatcd  Ilciir)-  II [.  of  FiAnce;  the  laucr  murdered  hisfuc- 
rr.Tor,  Henry  IV. 
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lijion  bf  law,  and  its  public  nccrrife,  arc  matters  of  ftatc,  and  Dut'ctand 
av  wceflarily  under  the  juriOiirtioii  of  the  political  authority. ''•kI*^'* *?^ 
li  i\\  men  arc  bound  to  fcrve  CJnd,  the  entire  nation,  in  her  na*  ^**^ "*"**'*• 
fitnJ  capacity,  is  doubtlcfs  oblij;ed  to  fcrve  and  honour  h'vn 
(:*rflim.  f  5).     And  as  this  important  duty  is  to  be  difcharj^ed 
br  the  nation  in  whatever  manner  (he  judges  heft, — to  the  nation 
i;  t<rMn;;s  to  determine  what  rclipion  llie  will  follov,  and  wh.it 
f-hlic  worlhip  (he  thinks  projier  to  eil.ihliflj. 

Il  :licrc  be  as  yet  no  relij^ion  ci'  ibliilied  by  public  authority,  5  U'^. 
i:.c  ririon  oujjhi  to  ufc  the  utmoit  care  in  otder  to  know  and  JJ'^^*^*^^^ 
t 'ibhih  the  bcil.  That  wJiich  fhall  have  the  approbation  ofeaahiiflied 
it  ni;i;ority  (liall  be  received,  and  publicly  cU.iblKhed  by  law;  rclgLo. 
1 V 'Alii'Ji  m..'ans  it  will  become  the  reli;.Mon  of  the  ftate.  But 
i:  a  contiderable  part  of  the  nation  U  obllinately  bent  upon  fol- 
kw.:!^  atiolher,  it  is  alked — \yhat  does  the  l.iw  of  nations  rc- 
*.  .."L-  in  fuch  a  cafe  ?  Let  us  firll  remember  that  liberty  of 
«-nuicricc  \*y  a  natural  rij»ht,  and  that  there  mull  be  no  con- 
f.TiT.i  in  this  refped.  1  Jiere  remain  then  but  two  methods  to 
:*ic.-  either  to  permit  thin  party  of  the  citizens  to  excrcife  the 
rci:2ion  they  chu ft  to  profefs, — or  to  feparate  them  from  the  fo- 
ti^ry,— leaving  them  their  property,  and  their  fliare  of  the  coun« 
i.y  diit  bc^on^cd  to  the  nation  in  common, — and  thus  to  foim 
two  new  ilates  mftead  of  one.  The  latter  method  appears  by 
mmcjns  proper : — it  would  weaken  the  nation,  and  thus  would  be 
ij^ccnfjitent  with  that  regard  which  flic  owes  to  her  own  preferva- 
li'-n.  It  is  therefore  of  more  advantage  to  adopt  the  former 
i^'ho-I,  and  thus  to  ellablilli  two  religion*;  in  the  llate.  Uut  if 
V.Mh  religions  are  too  incompatihle,  —  if  there  be  reafon  to  fear 
•■.Jttr'cy  will  produce  divifions  Anions^  tlie  citizens,  .ind  diforder 
ui  public  aflfjirs, — there  is  a  third  ine;ho.l,  a  wile  medium  Ik- 
tut'cnthc  two  former,  of  which  the  Swifs  havr  furniihe<t  exam- 
pii.'s.  The  cantons  of  Cilaris  and  Appenzel  were,  in  the  lix- 
ttcaih  century,  each  divided  into  two  parts:  tlie  one  preferved 
t.Sf  Romilh  relij:ion,  and  the  other  embraced  the  reformation: 
fich  part  has  a  diiUncl  i»overnment  of  its  own  for  domellic  af- 
Uirs  but  on  foreign  affairs  they  unite,  and  form  but  one  ami 
ihcfainc  republic)  one  and  the  fame  cAton. 

Finally,  if  the  number  of  citizens  wh(»  would  profefs  a  dif« 
fctcTit  religion  from  that  ellabliihed  by  the  nation  be  inc«»n- 
fi*icrabli:, — and  if  for  good  and  jult  rcafons  It  be  thought  im- 
proper to  ahow  the  exercife  of  fcveral  religions  in  the  llate, — 
rfwJe  citizens  liavc  a  right  to  fell  their  land**,  to  retire  wiOi  their 
linilicf,  and  take  all  their  property  with  them.  For  their  cn- 
pgements  to  fociety,  and  their  fubmilhon  to  the  public  autho- 
^•:y,can  never  oblige  them  to  violate  their  confciences.  If  the 
*>cicty  will  not  allow  me  to  do  that  to  which  I  think  myfclf 
bound  by  an  indifpen fable  obligation,  it  is  obliged  to  allow  me 
pwmiiTjon  to  depart.  ^  ,,,, 

When  the  choice  of  a  religion  is  already  made,  and  there  is  Wh  nhcre 
•'"c  cltabiilhcJ  by  law,  the  uatioo  ought  to  protect  and  fupport  \^  \^  *,'*•*" 


that 


Irc- 


l.g( 


58  OF     PIETY  B.I,Ch.Xir. 

that  rcHgioh,  and  prcfcrvc  it  as  an  eftablifliment  of  the  greateft 
importance, — without,  however,  blindly  rejcfting  the  changes 
that  may  be  propofed  to  render  it  more  pure  and  ufeful :  for  we 
ought,  in  all  things,  to  aim  at  perfedtion  (§  21  )•  But  as  all  in* 
novations,  in  this  cafe,  are  full  of  danger,  and  can  feldom  be 
produced  without  diflurbances,  they  ought  not  to  be  attempted 
upon  flight  grounds,  without  neceflity,  or  very  important  rcafons. 
It  folelv  belongs  to  the  fociety,  the  (late,  the  entire  nation,  to 
determine  the  neceflity  or  propriety  of  thofe  changes}  and  no 
private  individual  has  a  right  to  attempt  them  by  his  own  autlio* 
rity,  nor  confcquently  to  preach  to  the  people  a  new  do£lrine. 
Let  him  oftcr  his  fentimcnts  to  the  condudlors  of  the  nation, 
and  fubmit  to  the  orders  he  receives  from  them. 

But  if  a  new  religion  fpreads,  and  becomes  fixed  in  the  minds 
of  the  people,  as  it  commonly  happens,  independently  of  the 
public  authority,  and  without  anv  deliberation  in  common, — it 
will  be  then  neceflary  to  adopt  tke  mode  of  reafoning  we  fol- 
lowed in  the  preceding  feclion  on  the  cafe  of  chufing  a  religion,— 
to  pay  attention  to  the  number  of  thofe  who  follow  the  new  opi- 
nions,— to  remember  that  no  earthly  power  has  authority  over 
the  confciences  of  men, — and  to  unite  the  maxims  of  found  po- 
licv  with  thofe  of  jufticc  and  equity. 
$  T^tt.  We  have  thus  given  a  brief  compendium  of  the  duties  and 
^K  "  "P/^  rights  of  a  nation  with  regard  to  religion.  Let  us  now  come 
lV)vererJn  ^^  ^^^^^  °^  ^^^^  fovercign.  Thefe  cannot  be  cxaQly  the  fame  as 
tvith  regard  thofc  of  the  nation  which  the  fovcreign  reprefents.  The  nature 
to  rclig.on.  of  the  fubjeft  oppofes  itj  for  in  religion  nobody  can  give  up  his 
liberty.  To  give  a  clear  and  di(lin£l  view  of  thofe  rights  and 
duties  of  the  prince,  and  to  e(tabli(h  them  on  a  folid  bafis  it  is 
neceflary  here  to  refer  to  the  dilUnOion  we  have  made  in  the 
two  preceding  feftions : — if  there  is  queftion  of  eilab.iihing  a  re- 
ligion  in  a  (late  that  has  not  yet  received  one,  the  fovereign  may 
doubtlefs  favour  that  which  to  him  appears  the  true  or  the  beft 
religion, — may  have  it  announced  to  the  people,  and,  by  mild 
and  fuitable  means,  endeavour  to  eftablifh  it: — ^he  is  even 
bound  to  do  thi8,bc(  aufe  he  is  obliged  to  attend  to  every  thing  that 
concerns  the  happincfs  of  the  nation.  But  in  this  he  has  no  right 
to  ufe  authority  and  conllraint.  Since  there  was  no  religion 
ellablilhed  in  the  fociety  when  he  received  his  authority,  the 
people  gave  him  no  power  in  this  refpe£t ;  the  fupport  of  the 
laws  relating  to  religion  is  no  part  of  his  office,  and  does  not 
belong  to  the  authority  with  which  they  intruded  him,  Numa 
was  the  founder  of  the  religion  of  the  ancient  Romans :  but  he 
perfuaded  the  people  to  receive  it.  If  he  had  been  able  to  com^ 
mand  in  that  inftance,  he  would  not  have  had  recourfe  to  the 
revelations  of  the  nymph  Egeria.  Though  tlie  fovereign  can* 
not  exert  any  authority  in  order  to  e(labli(h  a  religion  where 
there  is  none,  he  is  authorifed  and  even  obliged  to  employ  all 
his  power  to  hinder  the  introdu£tion  of  one  which  he  judges 
pernicipus  to  morality  and  dangerous  to  the  ftatc<    For  he  ought 

to 
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to  prtfenrc  his  people  from  every  thing  that  may  be  injurious  to 
lliem ;  and  fo  far  is  a  new  doctrine  from  being  an  exception  to 
ihii  rulci  chat  it  is  one  of  its  moil  important  objcdts-  Wc  Hiall 
fer»  in  the  foilowin;;  fcdlions,  what  are  the  duties  and  rights 
of  tke  prince  in  regard  to  the  rehgion  publicly  e(\abliflied. 

The  prince*  or  the  condudor,  to  whom  the  nation  has  in-  ^i^l^^' 
trotted  the  care  of  the  governmem»  and  the  exercife  of  the  fove-thcn  itaa 
reign  power,  is  obliged  to  watch  over  the  prefervation  of  the  re-  cftablUhcd 
cci»cd  religion,  the  worihip  cilablilhed  by  law,-^and  has  a  rig!u  "l«g»ou, 
to  rcllrain  thofe  who  attempt  to  dedroyor  difturb  it.  But  to 
acquit  himfelf  of  tliisduty  in  a  manner  equally  juil  and  wife,  he 
ouj^ht  never  to  lofc  fight  of  the  character  in  which  he  is  called  to 
2c\  and  the  rcafon  of  his  being  invclled  with  it.  Religion  is  of 
ntreme  importance  to  the  peace  and  welfare  of  fociety ;  and  the 
prince  is  obliged  to  have  an  eye  to  every  thing  in  wliich  the  (late 
is  intereilcd.  'lliis  is  all  that  calls  him  to  interfere  in  religion, 
or  to  proteA  and  defend  it.  It  is  therefore  upon  this  footii.g 
onlv  that  he  can  interfere  :  confequently  he  ought  to  exert  his 
autliority  againll  thofe  alone  whole  condu<f!l  in  religious  matters 
ii prejudicial  or  dangerous  to  the  (late;  but  he  muil  not  extend 
it  to  pretended  crimes  againft  God,  the  puniihment  of  which 
eiclubvdy  belongs  to  the  Sovereign  Judge,  the  Searcher  of 
hearts.  Let  us  remember  that  religion  is  no  farther  an  affair  of 
ftare,  than  as  it  is  exterior  and  publicly  ellablidied  :  that  of  the 
heart  can  onlv  depend  on  the  confciencc.  The  prince  has  no 
right  to  puniln  any  perfons  but  thofe  that  difturb  fociety;  and  it 
vottld  be  verv  unjuft  in  him  to  inflitiil  pains  and  penalties  on  any 
pcHbn  whatioever  for  his  private  opinions,  when  that  perfou 
neither  takes  pains  to  divulge  them,  nor  to  obtain  fodowers.  It 
ii  a  principle  of  fanaticifm,  a  fource  of  evils,  and  of  the  mod  no- 
torious injuftice,  to  imagine  that  frail  mortals  ought  to  take  up 
ihecaufe  of  God,  maintain  his  glory  by  a£ls  of  violence,  and 
avenge  him  on  his  enemies.  Lrt  us  only  ^ive  to  fovereifns^  faid 
threat  fiatefman  and  an  excellent  citizen  ^ — let  us  give  tnem,y0r 
the  c$mm6H  advantatre^  the  p9wer  of  puntjhln^  whatever  is  inju^ 
rhas  to  chat  ity  In  fociety.  It  appertains  not  to  human  jujiice  to  be^ 
«•#  the  avenger  of  what  concerns  the  caufe  of  God  \.  Cicero, 
vhovas  as  able  and  as  great  in  (late  affairs  as  in  philofophy  and 
doqoence,  thought  like  the  duke  of  Sully.  In  the  laws  he  pro- 
foics  rebting  to  religion,  he  fays,  on  tne  fubje£l  of  piety  and 
Bterior  religion,  **  it  any  one  tranfgreffes,  God  will  revenge  it :" 
hot  he  declares  the  crime  capital  that  (hould  be  committed 
•{linft  the  religious  ceremonies  eftablifhed  for  public  afiairs, 
pod  in  which  the  whole  ftate  is  concerned  ^.    The  wife  Romans 

^  Tlic  4akc  de  SoUy ;  fe*  hii  Miuxv^irt  digefted  by  M.  de  rEclofo,  Vol  V.  p. 

t  Noram  icjurue  d:i«  curz.    Tacit.  .\nu.  book  I.  c.  7). 
^t  ()^  fciti^  lAxiu  pc^  ipAe  viudcx  exit Qyi  oon  paruerit,  apiti^le  cftp. 
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were  very  for  from  perfecuting  a  man  for  bU  creed  ;  they  only 

required  ibat  people  (hould  not  diflurb  the  public  order. 

<  j,^.         The  creeds  or  opinions  of  individuals,  their  fentiments  with 

Objects  of  refpeft  to  the  Deity, — in  a  word,  interior  religion— fliould,  hke 

hi«carc,and  piety,  be  the  obje£l  of  the  piince's  attention  :  he  diould  negle£t 

hcr^^hxio  "^  m^ans  of  enabling  his  fnhjecls  to  difcovcr  the  truth,  and  of 

tmphoj,      infpiring  them  with  good  fentiments ;  but  he  (hould  employ  for 

this  purpofe  only  mil<i  anil  paternal  methods  *.     Here  he  can- 

not  command  (§  128).     It  is  in   external  religion  and  its  publia 

cxercife  that  his  authority  may  be  employed.     His  talk  is  to  prc- 

fcrve  it,  and  to  prevent  tlie  diforders  and  troubles  it  may  occasion. 

To  prcferve  religion,  he  ought  to  maintain  it  in  the  purity  of  its 

inftitution,  to   take  care   that  it   be  faithfully  obfervcd  in  all 

its  public  ac^  and  cercmonits,  and  punifh   thofe  who  dare  to 

attack  it  optnly.     But  he  can  require  nothing  by  force  except 

filence,  and  ought  never  to  oblige  any  perfon  10  hear  a  part  in 

external   ceremonies  • — by  conitraint,  he   would  only  produce 

difturbances  or  hypocrlfy. 

A  diverfity  of  opinions  and  worfliip  has  often  produced  dif- 
orders and  fatal  diflenfions  in  a  iiaie:  and  for  this  reafon,  many 
will  allow   but  one    and  the  fame    religion.     A   prudent   and 
equitable  fovereign  will,  in  particular  conjiuu^ures,  fee  whether 
it  be  proper  to  tolerate  or  forbid  the  excrcife  of  feveral  ditJercnt 
kinds  of  worfinp. 
$  1^5.         But,  in  general,  we  may  bo'dly  affirm  that  the  mofl  certain 
Of  tolcra-   and  equitable  means  of  preventing  the  diforders  that  maybe  oc* 
^*°"*  cafioned  by  difference  of  religion,  is  an   univerfal  toleration  of 

all  religions  which  contain  no  tenets  that  are  dangerous  either  to 
*  morality  or  to  the  (late.     Let  interfiled  pritrlls  declaim  ! — they 

Mould  not  trample  under  foot  »he  laws  of  humanity,  and  thofe 
of  God  himfelf,  to  make  their  doctrine  triumph,  if  it  were  not 
the  foundation  on  which  are  eredcd  their  opulence,  luxury,  and 
power.     Do  but  crufli  the  fpirit  of  perfecution, — punifli  feverely 
whoever  fhall  dare  to  diilurb  others  on  account  of  their  crecd,?^ 
and  you  will  fee  all  fefts  living  in  peace  in  their  common  country, 
and  ambitious  of  producing  good   citizens.     Holland  and  the 
dates  of  tlie  kingof  Pruiriafurniftia  proof  of  this;  Calvinifts^ 
Lutherans,  Catholics,  Pictift^j,  Socinians,  Jews,   all  live  there 
in  peace,  becaufe  ihey  are  equally  protedtd  by  the  fovereign  | 
and  none  are  puniflied,  but  the  didurbers  of  the  tranquiliity  of 
others. 
§  136-         If,  in  fpite  of  the  prince's  care  to  prcferve  the  eftabliflied  rcli« 
What  the    gion,  the  entire  nation,  or  the  greater  part  of  it,  fliould  be  dir^ 
©ugbttodo  gufted  with  it,  and  defire  to  have  it  changed,  the  fovereign  can- 
when  the    not  do  violence  to  his  people,  nor  conilrain  them  in  an  affair  of 
jPj^^°°"J^"  this  nature.     The  public  religion  was  cflabliftxed  for  the  fafcty 

chanee  its 

rcigioD*  *  Quas  (religioncs)  non  inrtu,  AH  ca  conjunAIone  qa»  eft  homini  cnm  dfo, 

confcrvanJas  ptitn.     Cicero  dc Lri'ilf. Lib^  I,    What  a  fine  IcJloa  doct  thif  pijpn phi* 

lofopbcr  ^  vc  10  Chri[U.iD$ ! 

and 
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and  ad? antajBse  of  the  nation  :  and,  befides  itsprovinj;  inefficacious 
mhcii  it  cealVs  to  influcrnce  the  heart,  the  fnvcrfign  has  here  no 
crhjr  authority  than  that  which  refuits  from  the  truil  repofetl  in 
hi-.!  by  the  people, — atid  they  have  only  committel  to  him  that 
ol"  .>Tr»tci^injj;  whatever  religion  they  think  proper  to  profefs. 

Bit  at  the  fame  time  ii  is  very  jiiil    that  the   prince  fhouUI     §  t^^. 
Lv;  the  liberty  of  continuing  in  tlic  profcHion  of  his  own  religion,  I^'^eicnt-e 
^lirhcut  lofmg  his  crown.     Provided  that  he  protect  the  religion  ^o" i,^^" 
cf  tit:;  date,  this  is  all  that  can  be  required  of  him.     in  general,  deprive  a 
aui»7crcnce  of  religion  can  never   make  any  prince  forfeit   his  rpDf«  <rf 
ii-iinis  to   the  fovereignty,  unlefs  a  fund.jviencal  law  ordain  it  ""^'■**'"'» 
o'hcrwirc.  The  pagan  Romans  did  not  ceaic  to  obey  C;)ntlantine, 
>»liin  he  embr.iccd  Chriilianity  ;  nor  did  the  Chrirtians  revolt 
iivm  Julian,  after  he  #i.ul  quitted  it  *. 

We  have  ell  iblilhcd  liberty  of   confciencc  for  individuals  (§     §  »,g. 
128).     However,  we  have  alfo  (hewn  that  the  fovcrcign  has  a  r)iiticn»»l 
right,  and  is  even   under  an  obli^jation,  to   proteft  and  fupport  fji^j^-*«j 
the  religion  of  the  Hate,  and  not  futKr  any  pcrfon  to  attempt  rcconc  led 
to  corrupt  ordettroy  it, — that  he  may  even,  according  to  circum-  withthc/c 
1U!Jcr»,  permit  only  one  kind  of  public  worihip  throughout  the  -.^ 
whole  ( ountry.  Let  us  reconcile  thofe different  duties  and  rights, 
ictwccn  which  it  may  be  thought  that  there  is  fome  conir;uiii;- 
lion: — let  us,  if  polfibie,  omit  no  material  argument  on  fo  im« 
porrant  and  delicate  a  fubjec^. 

U  the  fovercigii  will  allow  the  public  cxercife  of  only  one  and 
the  Ufnc  r(.ligicn,  let  him  oblige  no  body  to  do  any  tning  con- 
triry  to  his  confcicnce  ;  let  no  fubjcct  be  forced  to  bear  a  part  in 
a  vorOiip  which  he  difapproves,  or  to  profefs  a  religion  whi^'h 
be  believes  to  be  falfcj    but   let  the  fubject  on  his   part   reft  ^ 

content  with  avoiding  the  guilt  of  a  fliamcful  hypocrify;  let 
l*i*n,  according  to  the  light  of  his  own  knowledge,  fervc  God  in 
ptivatc,  and  hi  his  own  houfc, — perfuaded  that  providence  doe» 
no:  call  upon  him  for  public  worfhip,  fincc  it  ha?*  placed  him  in 
^uJi  circumftanccs,  that  he  cannot  perform  it  without  creating 
<***ilui bailees  in  the  ilate.  God  would  have  us  obey  our  fove- 
ttign,  and  avoid  every  thing  that  may  be  pernicious  to  fociety. 
Thcl'carc  immutable  precepts  of  the  law  of  nature  :  the  precept 
Alt :  ijoins  public  worthip  is  conditional,  and  dependent  on  the 
cJtcU  which  that  worihip  may  produce.  Interior  worihip  is 
ne'-clTiry  in  its  own  nature ;  and  we  ought  to  confine  ourfelvcs 
to  it,  in  all  cafes  in  whijh  it  is  moil  convenient.  Public  wor- 
ftip  is  appointed  for  the  edification  of  men  in  glorifying  God  : 
but  ir  counteracts  thjt  end,  and  ceafes  to  be  laudabk*,  on  thofe 
^^ctafions  when  it  only  produces  ditiurbances,  and  gives  offence. 

*  ^^  the  chief  pirt  o'  the  people  in  the  prtnciptlirv  of  NccMurel  ani 
y**niin  cnhrj.ed  rh-  fcfurmcJ  religion  lu  the  lj\trti:th  ccmory,  J'>a:i  of 
Hosiery,  tiicirl'itcr-' ;jn,  c.»ninuc(l  to  live  in  the  Romm  Catholu  fa:rh,  ind 
■••wifctifittli  i  rrti  nei  all  her  r  phts.  The  ftjre  counc  1  trudeJ  ecckfu^'Cal 
jnri  ani  a»QibCdLtfiift  fi  pilar  t)  th^'fc  of  the  reformed  churches  in  SwitgcrUnd  ; 
w  the  friflixu  cave  than  her  l^cUoo. 

If 
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If  any  one  believes  it  abfolutely  necefTaty,  let  him  qnit  the  coun<« 
try  where  he  is  not  allowed  to  perform  it  according  to  the  diAates 
of  his  own  confcience, — ^let  him  go  and  join  thofe  who  profefs 
the  fame  religion  with  himfelf. 
$  i^p.         The  prodigious  influence  of  religion  on  the  peace  and  welfare 
The  fov<-   of  fociety  incontrovertibly  proves  that  the  condu<^or  of  the  ftatc 
tohaviTiu  ^^S)^^ ^^ ^^^^^  ''^^  infpc£lion  of  what  relates  to  it,  and  an  autho- 
infpcaion    nty  over  the  minifters  who  teach  it.     The  end  of  fociety  and  of 
oTthe affairs  civil  government   necciHirily    requires  that   he  who    cxercifes 
•T religion,  j^g  fupremc  power  fhould  be  inveftcd  with  all  the  rights  with- 
ri>y  over  '  o^^  which  he  could  not  exercife  it  in  a  manner  the  moft  advan^ 
thofc  who   tageous  to  the  ftate      Thcfe  arc  the  prerogatives  of  majefty  (§ 
t«4ch  it.      ^jj^  of  which  no  fovercign  can  dived  hinifelf,  without  the  ex- 
prei's  confent  of  the  nation.      I'he  infpeftijn  of  the  aflTairs  of  re- 
ligion, and  the  authority  over  its  minifters,  conftitute  therefore 
one  of  the  moil  important  of  thofc  prerogatives,  fmtei  without 
this  power,  the  fovercign  would  never  bs  able  to  prevent  the  dif- 
turbances  that  religion  might  occafion  in  the  (late,  nor  to  employ 
that  powerful  engine  in  promoting  the  welfare  and  fafcty  of  the 
foLicty.     It  would  be  certainly  very  ftrange  that  a  multitude  of 
men  who  united  themfelves  in  fociety  for  their  common  ad  van* 
tage,  that  each  might  in  tranquillity  labour  to  fupply  his  nccelFi- 
ties,  promote  his  own  perfedtion  and  happinef?>,  and  live  as  be* 
comes  a  rational  being, — it  would  be  very  ftrange,  I  fay,  that 
fuch  a  fociety  ihould  not  have  a  right  to  follow  their  own  judgment 
in  an  affair  of  the  utmoft  importance,— to  determine  what  they 
tliink  moft  fuitable  with  regard  to  religion, — and  to  take  care 
that  nothing  dangerous  or  hurtful  be  mixed  with  it.     Who  (hall 
d.ire  to  dlfpute  that  an  independent  nation  has,  in  this  refpe£i 
'  as  in  all  others,  a  right  to  procead  according  to  the  light  of  con- 

fcience  ?  and  when  once  (he  has  made  choice  of  a  particular  reli- 
gion and  worfliip,  may  (lie  not  confer  on  her  conductor  all  the 
power  Ihe  pofl'efles  of  regulating  and  direfting  that  religion  and 
wor(hip,  and  enforcing  their  obfervance  ? 

Let  us  not  be  to!d  that  the  management  of  facred  things  be- 
longs not  to  a  profane  hand.  Such  difcourfes,  when  brought 
to  the  bar  of  reafon,  are  found  to  be  only  vain  declamations* 
There  is  nothing  on  earth*  more  auguft  and  facred  than  a  fove- 
rcign J  and  why  (hould  God,  who  calls  him  by  his  providence  to 
watch  over  the  fafety  and  happinefs  of  a  whole  nation,  deprive 
him  of  the  direction  of  the  moft  po^>•erful  fpring  that  actuates 
mankind  ?  The  law  of  nature  fecures  to  him  this  right,  with  all 
others  that  are  eflential  to  good  government ;  and  nothing  is  to 
be  found  in  Scripture  that  changes  this  difpofition.  Among  the 
Jews,  neither  tlie  king  nor  any  other  perfon  could  make  any 
innovation  in  the  law  of  Mofes  i  but  the  fovercign  attended  to 
its  prefcrvatxon,  and  could  check  the  high-prieft  when  he  de- 
viated from  his  duty.  Where  is  it  aflerted  in  the  New  Tefta- 
ment,  that  a  Chriitian  prince  has  nothing  to  do  with  religious 
afiairs?   Submiflion  and  obedieiKC  to  the  fuperior  powers  are 

there 
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there  clearif  and  cxprcfsly  enjoined.  It  were  in  vain  to  objeft 
to  ui  the  example  of  the  apoilles^who  preached  the  gofpel  in  op« 
poGtion  to  the  will  of  fovereigns : — whoever  would  deviate  from 
the  ordinary  rulesi  mud  have  a  divine  nuflion>  and  eftablifh  his 
authority  by  miracles. 

Noperfon  can  difpute  that  the  fovereign  has  a  right  to  take 
c^e  that  nothing  contrary  to  the  welfare  and  fafety  of  the  (late 
k  introduced  into  religion  i  and  confequently  he  muft  have  a 
right  to  examine  its  dotirines,  ^nd  to  point  out  what  is  to  be 
tiucht,  and  what  is  to  be  fupprciTed  in  filence. 

The  fovereign  ought  like  wile  to  watch  attentively*  in  order  to     §  »40. 
fmrem  the  cibblilhed  religion  from  being  employed  to  finiiler  I?!""?!*^,,^^ 
purpofes,  either  by  ma!:mg  ule  of  its  dilciplme  to  gratify  hatred)  abufe  of  tlic 
ivaTicc,  or  other  paiTions,  or  prefcnting  its  doftrines  in  a  light  rcceivedrc* 
tb«  may  prove  prejudicial  to  the  ilate.    Of  wild  reveries,  fera-  '*K***^ 
pMc  devotions,  and   fubiime  fpeculations,  what  would  be  tkc 
cciu^uences    to  fociety,  if  it  entirely  confided  of  individuals 
^liofc  intelleds  were  weak,  and  whofe  hearts  were  calily  go*> 
kerned  ?-^the  confequences  would  be  a  renunciation  of  the  worlds 
a  general  neglect  of  bufinefs  and  of  honed  labour.     T  his  fociety 
ot  prerended  faints  would  become  an  eafy  and  certain  prey  to  the 
finl  ambitious  neighbour;  or  if  fuffered  to  live  in  peace,  it  would 
not  furvive  the  fird  generation ;  both  fexes*  confecrating  their 
duitity  to  God,  would  refufe  to  co-operate  in  the  dengns  cf 
their  creator,  and  to  comply  with  the  requifirions  of  nature  and 
ot  the  date.     Unluckily  for  tlie  miflionaries,  it  evidently  ap* 
pears,  even  from   Father  Charlevoix*  Hidory  of  New  France, 
that  dieir  labours  were  the  principal  caufc  of  the  ruin  of  the 
H-jrons.     That  author  exprefsly  fays,  that  a  great  number  of 
thoie  conttns  would  think  of  nothing  but  the  faith, — that  they 
fcigot  their  activity  and  valour, — that  divifions  arofe  between 
diem  and  the  red  of  the  nation,  &c.     That  nation  was  therefore 
icon  deftroyed  by  the  Iroquois,  whom  they  had  before  been  ac« 
ctiftomed  to  conquer  *. 

To  the  prince's  infpe£lion  of  the  afLirs  and  concerns  of  re-     f  i^r. 
Hgiofi  we  have  joined  an  authority  over  its  minidcrs :  without  The  fove- 
we  latter  power,  the  former  would  be  nugatory  and  ineffcaual:  [^'^j*^^", 
**they  are  both  derived  from  the  fame  principle.     It  is  abfurd,  the  mlni-^ 
^  contrary  to  the  fird  foundations  of  fociety,  that  any  citi-ftenofr^ 
^^ikould  claim  an  independence  of  the  fovereign  authority,  in^'^*^*^ 
^Sces  of  fttch    importance   to  the  repofe,  the  happineis,  and 
t'tty  of  the   date.       I'his  is  edabli(hing  two    independent 
povm  in  the  fame  fociety, — an  unfailing  fource   of  divifion, 
'iftttrlunce,  and  ruin.     There  is  but  one   fuprcme  power  in 
die  ftate;  the  fun£^ions  of  the  fubordinate  powers  vary  ac* 
cwd'iog  to  their   ditferent  objeds: — ecclefiaftics,   magidratcs, 
liHi  commanders  of  the  troops,  are  all  officers  of  the  republic,  each 
is  Us  own  department;  and  all  are  equally  accountable  to  the 
Jbitrcign. 

A  prince 
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?  Ui-  A  prince  cannot  indeed  juftly  oblige  an  ecclefiaftic  to  preach 

Su  Hu^th.;-  ^  «i^<^''«"C,  or  to  perform  a  religious  rite,  which  fhe  latter  doc* 
thy.  *'  not  think  agreeable  to  the  will  of  God.  But  if  the  minifter 
cannot,  in  this  refpccl,  conform  to  tlie  will  of  his  foveccign,  he 
ought  to  refign  his  ilation,  and  confider  himfelf  as  a  maxi  who  is 
not  called  to  lill  it, — two  things  b;;ing  neccflary  for  the  difcharge 
of  the  duty  annexed  to  it,  viz.  to  teach  and  behave  with  Gnce'« 
rity,  according  to  the  didiates  of  his  own  confcience,  and  to  con- 
form to  the  prince's  intcntions^and  the  laws  of  the  (late.  Who 
c«Hi  forbear  being  filled  with  indignation,  at  feeing  a  bifhop  au-« 
dariouily  refiil  the  orilcrs  of  the  ibvcreign,  and  riie  decrees  of 
the  fupreme  tribunals,  folemnly  declaring  that  he  thinks  himfelf 
accountable  to  God  alone,  for  the  power  with  which  he  is  in- 
truitcd? 
5.  143  On  the  other  hand,  if  the  clergy  are  rendered  contemptible^ 

Rule  to  be  it  will  be  out  of  their  power  to  produce  the  fruits  for  which 
v'iih  re-      ^^^^^  miniilry  was  appointt-d.     The  rule  that  (liould  be  followed 
f|)Ld  to  cc- with  rcfpetl  to  them  may  be  comprifed  in  a  few  words: — lei 
citiiailic>.    them  enjoy  a  large  ponion  of  eflecm  ;  but  let  them  have  no  au- 
thority, and  dill  Icfs  any  claim  to  independence.  In  the  firft  place^ 
let  the  clergy,  as  well  as  every  other  order  of  men,  be,  in  their 
f  untlions,  as  in  every  thing  elfc,  fubjefl  to  the  public  power,  and 
accountable  to  the  fovereign  for  their  conduft.     Secondly,  let  the 
prince  take  care  to  render  the  miiiiftcrs  of  rjciigion  refpedlable  ia 
the  eyes  of  the  people  ;  let  him  trull  them  with  the  degree  ot  au* 
thority  ncceflary  to  enable  them  to  difcharge  their  duty  with  fuc- 
ccfs ;  let  him,  in  cafe  of  need,  fupport  them  with  the  power  he 
pofll'ilcs.     Every  man  in  office  ought  to  be  veiled  with  an  au- 
thorhy  commenfurate  to  his  functions  ;  otherwifc  he  will  be  un- 
able to  difcharge  them  in  a  proper  manner.     1  fee  no  reafoi)  why 
the  clergy  (hould  be  excepted  from  this  general  rule ;  only  the 
prince  Ihould  be  more  particularly  watchful  that  they  do  not  abufe 
their  authority ;  the  alfair  being  altogether  the  nioft  delicate* 
and  the  mod  fruitful  in  dangers.     If  he  renders  the  character  of 
churchmen  refp  eel  able,  he  (hould  take  care  that  this  refpecl  be 
not  carried  to  fuch  a  fuperdiiious  veneration,  as  Ihall  arm  the 
hand  of  an  ambitious  pried  with  a  powerful  engine  with  which 
he  may  force  weak  minds  into  whatever  direftion  he  pleafes. 
When  once  the  clergy  become  a  feparate  body,  they  become 
formidable.  The  Romans  (we  (hall  often  have  occafion  to  recur 
to  them) — the  wife  Romans  elected  from  among  the  fenators 
their  pontifex-maximus,  and  the  principal  miniders  of  the  altar  ; 
they  knew  no  diftinclion  between  clergy  and  laity  ;  nor  had  thcf 
a  fet  of  gownfmen  to  conditutc  a  feparate  clafs  from  the  reft  of 
the  citizens. 
§.  144-         If  the  fovereign  be  deprived  of  this  power  in  matters  of  reli- 
^o"^f *h^"  8^^"'  ^"^  ^^^  authority  over  the  clergy,  how  fliall  he  preferve 
rC«foi)8        Sie  religion  pure  from  the  admixture  of  any  thing  contrary  to  the 
which  efta-  welfare  of  the  date  ?     How  can  he  caufe  it  to  be  condantly 
bhih  Che  ^    taught  and  praclii'ed  in  the  manner  mod  conducive  to  tlie  pub- 
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lie  Welfare  ?     And  cfpccially,  how  can  he  prevent  the  dlfordcrs  ^'pj*-^' '" 
i:  .T..1V  cccafior,  either  bv  its  Joclrincs,  or  the  manner  in  which  "gj-jl-^^n 
it'  .:.ftip!:nc   is  exerted  ?  Thefe  circs  and  duties  tan  only  be- 
'.::::  to  the   foveriejrn,  2nd  nothing  c;in  difpenfc  with  his  dif- 
i.'*-'- Jr.g  rhcm. 

Hw-iice  ^c  fee  that  the  prerogatives  of  the  crown,  in  eccle- Autho- 
f;jitic-il  affairs,  have  been  conitaTitly  and  faithfully  defended  by  *'*'-'  ^.'*'* 
;':.c  parliaments  of  Franc^".  The  wife  and  learned  magilhaics**^*'"^'''*' 
cf  whom  thofe  illuflrioiis  bodies  are  compofed,  are  feniiblc  cf 
v.t  maxims  which  found  rcafon  dictates  on  this  fubjeft.  They 
Ir.jw  how  importar.t  it  i?  not  to  fuffcr  an  affliir  of  fo  delicate 
sr...:r.rc,  fo  cx:e:i.^ve  i:i  its  connections  and  influence,  and  fo 
r  r.'.'tirf.us  in  its  confequcnccs,  to  be  placed  b'jyond  th^  reach 
'•  I'-.c  rubiic  zuihoriry.— What !  Shall  ccckfiillics  prefumc  to 
:•  1^  u-  to  the  people,  as  an  article  of  faith,  fome  obfcure  and 
L::::i,.'o^ma,  which  conftitutes  noefTential  patt  of  the  received 
:r'.:..«:'.  f  -  ihall  they  exclude  from  the  church,  and  defame 
'li-  'A-hf)  i?o  not  Ihew  a  blind  obedience? — fliall  they  refufc 
t-rni  the  racraments,  and  even  the  rites  of  burial  ?— and  fhail 
:.  !  !he  prince  huvc  power  to  protect  his  fubjefts,  and  prcfervc 
::..  kingdom  from  a  dangerous  fthifni  ? 

The  kings  of  Lngland  have  afleried  the  prcro;ratives  of  their 
•"^own  :  they  have  caufed  themfelves  to  be  acknowledged  heads 
ci:h:  church;  and  this  regulation  is  equallv  approved  by  rca- 
!'nir..i  I'juv.d  policy,  and  is  alfo  conformable  to  ancient  cuf- 
'■■D.  riie  firtt  clirifiian  emperors  excrcifed  all  the  functions 
(^:  hi  lib  of  the  church  }  they  made  laws  on  fubje£ts  relating 
'•■•  it  *, — fummoned  councils,  and  prcfided  in  them,  —  appointed 
-idcpoftd  biihop^,  &c.  In  Switzerland  there  are  wife  rc- 
P'ibli.>,  whofe  fovcreigns,  knowing  the  full  exteiit  of  the  fu- 
prcmc  authority,  have  rcridercd  the  minifter*i  of  religion  fuhjcct 
•  :*,  without  otTcring  violence  to  their  confcicnccs.  They  have 
r-fp.iT.'J  a  formulary  of  the  doftrincs  that  are  to  be  preached, 
-•-  pubiifned  laws  of  ccclefiailical  difcipline,  fuch  as  they 
^''u.;!  have  it  exercifed  iii  the  countries  under  their  jurifdicllon, 
■  ir.  order  that  thofe  who  will  not  conform  to  thefe  edablifli- 
mcnts  nuy  not  devote  ihemfclvcs  to  the  fervice  of  the  cliurch. 
fHcvkecp  a.l  the  niinillers  of  religion  in  a  lawful  dependence, 
i-"d  funer  no  e.vcrtion  of  ciiurch  difcipline  but  under  iheir  own 
-•'•H  rity.  It  ii  not  probable  that  religion  will  ever  occauon 
<i".'-r:'ances  in  thefe  republics. 

iK'-nftAntine  and  liis  fucceflbrs  had  caul-d  ihemfe'vcs  to  be     '  i-sf- 
**»n!u;iy  acknow  iedj',' d  hr.uis  of  the  cluirch,— and  if  Clirillia::  ,!'',^,' .''.".*. 
^;'»g^  iu-l  princes  hjd,  in  thib  inltance,  known  how  to  maintain  '^c"'  .V*,',!' 
'  "» |-K:s  of  fovciei^nty,— would  the  woild  ev^rh.ive  witnelFcd  w..r;ir.i;y 
*'l'.'  liorrid  difoMci*  proiiuccd  by  the  pride  and  ambition  of  **P**'*^"" 
♦•■i'C  p.ipo»  Ai  d  e«.clciSAltica,  cinboldericd   by  the  wcakn^fs  of 
pWutc:,  iind  fupT-.oiicd  by  ilie  fuperllitioxi   cf  the  people, — 
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rivers  of  blood  (bed  in  the  quarrels  of  monkSi  about  fpeculativc 
queftions  that  were  often  unintelligible,  and  almoft  always  ai 
ufelefs  to  the  falvation  of  fouls,  as  in  themfelves  indifTcrcnt  to 
the  welfare  of  focicty, — citizens  and  even  brothers  armed  againfl 
each  other,  -  fubjefts  excited  to  revolt,  and  kings  hurled  from 
their  thrones  ?  Tantum  religio  poluit  fuadere  malorum  /  The 
hiftory  of  the  emperors  Henry  IV.  Frederic  I.  Frederic  XL  and 
Louis  of  Bavaria,  are  well  known.  Was  it  not  the  indepen- 
dence  of  the  ecclefiaftics, — was  it  not  that  fyftem  in  which  the 
afTairs  of  religion  are  fubmitted  to  a  foreign  power, — that 
plunged  France  into  the  horrors  of  the  league,  and  had  nearly 
deprived  her  of  the  beft  and  greatefl:  of  her  kings  ?  Had  it  not 
been  for  that  ilrange  and  dangerous  fyflem,  would  a  foreigner, 
pope  Sixcus  V.  have  undertaken  to  violate  the  fundamental  law 
of  the  kingdom,  and  declared  the  lawful  heir  incapable  of  wear- 
ing the  crown  ?  Would  the  world  have  fi^en,  at  other  times  and 
in  other  places  ♦,  the  fuCceffion  to  the  crown  rendered  uncer- 
tain by  a  bare  informality — the  want  of  a  difpenfation,  whofe 
validity  was  difputed,  and  whidi  a  foreign  prelate- claimed  the 
fole  right  of  granting?  Would  that  fame  foreigner  have  arro- 
gated to  himfelf  the  power  of  pronouncing  on  the  legitimacy  of 
the  iifue  of  a  king  i  Would  kings  have  been  aflalfinated  in 
confequence  of  a  deteflable  doftrine  f  ?  Would  a  part  of  France 
have  been  afraid  to  acknowledge  the  beft  of  their  kings  {,  until 
he  had  received  abfolution  from  Rome?  And  would  many 
other  princes  have  been  unable  to  give  a  folid  peace  to  their 
people,  bccaufc  no  decIOon  could  be  formed  wiihin  their  own 
dominions  on  articles  or  conditions  in  which  religion  was  inter- 
eitcd§? 
\  u^-  All  we  have  advanced  on  this  fubjeft,  fo  evidently  flows  from 
The  abufei  ^^  notions  of  independence  and  fovereignty,  that  it  will  nevct 
nfed!"  *"  l>e  difputed  by  any  honeft  man  who  endeavours  to  reafon  juftly. 
1.  The  If  a  (late  cannot  finally  determine  every  thing  relating  to  rc- 
powcr  of  ligion,  the  nation  is  nor  free,  and  the  prince  is  but  half  a  fovc- 
«pop«5-  rgig,^.  There  is  no  medium  in  this  cafe;  either  each  ftatc 
muft,  within  its  own  territories,  poircfs  fupreme  power  in  this 
refpeft,  as  well  as  in  all  others,  or  we  muft  adopt  the  fyftcm 
of  Boniface  VIII.  and  confider  all  Roman  c.ithoHc  countries  as 
forming  only  one  ftate,  of  which  the  pope  fliall  be  the  fupreme 
head,  and  the  kings  fubordinate  adminiltrators  of  temporal  af- 
fairs, each  in  his  province, — nearly  a^  the  fultans  were  former!] 
under  the  authority  of  the  caliphs.  We  know  that  the  above- 
mentioned  pope  had  the  prcfumption  to  write  lo  Philip  the  Fair 
king  of  France,  Scire  te  volttmifs,  quod  in  Jpiritualibus  iff  tempo 

*  In  Er.glond,  under  Henry  VI  i I. 

f  Henry  111.  and  Henry  IV.  alfaflinatcd  by  fanatics,  who  thought  they  wer< 
fcrvi-^g  God  and  the  church  by  Uabbiiijj  their  king. 

X  Though  Henry  IV.icturncd  to  the  Romifh  religion,  a  great  number  of  Cft 
tkdiicB  did  not  dare  to  acknowledge  him  until  he  had  received  the  pope*a  aUb 
iution. 

9  Many  kings  of  France  in  the  ciril  wars  on  account  0f  reli^Ton, 
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ralihus  nabU  fiibes  • — "  We  would  have  thee  know  that  thou  art 
fubjc£t  to  us  as  well  in  temporals  as  in  fpirituals."  And  we 
mar  fee  in  the  canon  lawf  his  f;imoi:s  bull  Ihtam  fannam^  m 
which  he  attributes  to  the  chunh  two  fwords,  or  a  double 
power,  fpiritual  and  temporal, — condemns  thofe  who  think 
otherwife,  as  men,  who,  after  the  example  of  the  Manicheans, 
dlabiifli  two  principles, — and  iinall)  declares,  that  it  is  an  article 
%f  fahh^  neceffary  to  faivation^  to  believe  that  every  human  crea* 
\      turt  is/ubje^  to  the  Koman  ponnffX' 

\  We  fliali  confidcr  the  enormous  power  of  the  popes  as  the 
iirft  ibufe  that  fprung  from  this  fyllem,  which  divefts  fovc- 
icigns  of  their  authority  in  matters  of  religion.  This  power  in 
I  foreign  court  direAly  militates  againft  the  independence  of 
nidons  and  the  fovereignty  of  princes.  It  is  capable  of  ovcr- 
mrning  a  (late  $  and  wherever  it  is  acknowledged,  the  fovercigii 
finds  it  impoflible  to  exercife  his  authority  in  fuch  a  manner  as 
is  moil  for  the  advantage  of  the  nation.  We  have  already,  in 
the  lad  fe£lion,  given  feveral  remarkable  indances  of  this ;  and 
hiftory  prefents  others  without  number.  .The  fenate  of  Sweden 
having  condemned  'I^rollius,  archbifliop  of  Upfal,  for  the  crime 
of  rebellion,  to  be  degraded  from  his  fee,  and  to  end  his  days  in 
a  monaftery,  pope  Leo  X.  had  the  audacity  to  ex*  ommunicate 
the  adminiftrator  Steno,  and  the  whole  fenate,  and  fentenced 
them  to  rebuild  at  their  own  expenfe  a  fortrefs  belonging  to  the 
archbifliop,  which  they  had  caufed  to  be  demolifhed,  and  pay  a 
fine  of  a  hundred  thoufand  ducats  to  the  depofed  prelate  §• 
The  barbarous  Chriftiern,  king  of  Denmark,  took  advantage  of 
this  decree  to  lay  wade  the  territories  of  Sweden,  and  to  fpill 
the  blood  of  the  mod  illudrious  of  her  nobility.  Paul  V.  thun- 
dered out  an  interdiA  againd  Venice,  on  account  of  fome  very 
wife  laws  made  with  refpe£b  to  the  government  of  the  city,  but 
which  difpleafcd  that  poncifF,  who  thus  threw  the  republic  into 
an  embarraifment,  from  which  all  the  wifdom  and  firmnefs 
of  the  fenate  found  it  difficult  to  extricate  it.    Pius  V.  in  his 

•  Twrretim.  H*/f.  Erdfpaf.  Ctmdnditim,  p.  tSi.  Where  may  alio  be  ft  en  tlie 
xtSahaxt  anfvrer  of  the  klnjr  nf  France. 

t  £xirj9ag.  Cmmrm.     Lib.  I   Tit.  De  Maj^ritate  t^  OMsemlia. 

X  Gregory  Ml  cndeaToured  to  render  almoft  all  the  Prates  of  Europe  tributary 
CB him.  He  ma>ntaini-d  that  Hungary,  Dalmatia,  Raffia,  Span,  und  C^orfica, 
were  ahfohitelx  his  t  ropertjr,  a^  fucceflbr  to  St.  Peter,  or  were  fcudatorj  dopeo- 
ds&des  of  the  hulr  ice.  Greg.  MpiJI.  Cendl  Vol.  VL  Edit.  Harduin.— He  (urn- 
nsoLcdche  emperor  Henry  IV.  to  appear  before  him.  and  make  his  defence  afrainit 
the  aroiratioot  of  fome  of  hi^fuhjci^t:  aiid,  on  the  emperor'  non-complia  ce, 
he  depofed  him  In  Ibort,  here  are  the  expreflionn  he  made  ufe  of  in  addreflTiDg 
the  coHDctl  aflemlled  at  Rome  en  the  occaflon:  "  Aj^ite  nunc,  qu^fu,  p.ttre-  et 
pnscipes  (andiHimi,  ut  on.ni»  mundus  intcUi^^at  et  cognufcat.  quia  ii  poteftii  in 
cikIu  uf|;are  ct  fulvtre,  pouftis  in  ceira  iinpcna  re^rna,  princ!|)atii<-,  duratus,  mar^ 
rh'as.coiriutnf,  et  rimuinm  hominum  poHeflionet.  pro  mentis  tullere  unicv<que  et 
rcscederc.'*  Natal.  Albx  Dijert,  Hijt  Eccl,  f  xi.  and  xii.  p.  :Sa. 

1  kr  canon  law  boldly  decides  that  ihc  regal  power  ii  fuhordinate  to  the  pried- 
Ii*6d.  '^  Impcrium  nun  ptaseft  raceidoilu  fed  fubcft.  tt  ei  obe  in- tcnetur.*' 
Ruaaic.  ch.  vi.  De  Mn>r.  et  OW.  **  El  eft  multum  allegabile/*  it  ihc  ccmplaiCiaC 
rrmark  of  the  writer  »»T  the  artic'e. 
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bull  In  Ceena  Domini^  of  the  year  1 567,  decIareSi  tliat  al 
princes  who  flfall  introduce  into  their  dominions  any  new  taxes 
of  what  nature  foever  they  be,  or  (ball  increafe  the  ancient  ooes; 
without  having  firft  obtained  the  approbation  of  the  holy  fee, 
are  ipfo  fatlo  excommunicated.  1;$  not  this  a  dire£k  attack  or 
the  independence  of  nations,  and  a  fubverfion  of  the  authorit] 
of  fovereigns  ? 

In  thofe  unhappy  timesj  thofe  dark  ages  that  preceded  th< 
revival  of  literature  and  the  reformation,  the  popes  attempted 
to  regulate  the  actions  of  princes,  under  the  pretence  of  con- 
fcience, — to  judge  of  the  validity  of  their  treaties, — to  break 
tlieir  alliances,  and  declare  them  null  and  void.     But  thofe  at- 
tempts met  with  a  vigorous  refiftance,  even  in  a  country  which 
is  generally  thought  to  have  then  poflelTed  valour  alone,  with  a 
very  fmall  portion  of  knowledge.    The  pope's  nuncio,  ih  order 
to  detach  tlie  Swifs  from  the  intereils  of  France,  publiihed  a 
monitory  againll  all  thofe  cantons  that  favoured  Charles  VIIL 
declaring  them  excommunicated,  if  within  the  fpace  of  fifteen 
days  they  did  not  abandon  the  caufe  of  that  prince,  and  enter 
into  the  confederacy  which  was  formed  againft  him :  but  the 
Swifs  oppofed  this  a£t  by  protefting  againft  it  as  an  iniquitous 
abufe,  and  caufed  their  proteft  to  be  publicly  pofted  up  in  all  the 
places  under  their  jurifdi£tion,— thus  (hewing  their  contempt  for 
a  proceeding  tliat '  was  equally  abfurd  and   derogatory  to  the 
rights  of  fovereigns  *.     We  fliall  mention  fcvcral  other  (imilar 
attempts,  when  we  come  to  treat  of  the  faith  of  treaties. 
<;  T47.         This  power  in  the  popes  has  given  birth  to  another  abufe,  that 
2.  Import-  dcferves  the  utmoft  attention  froni  a  wife  government.     We  fee 
pioyinents   '^c"'  countries  in  which  ccclcfiaftical  dignities,  and  all  the 
conferred    higher  benefices,  are  diftributed  by  a  foreign  power, — by  tlic 
bya  foreign  pope, — who  bcftows  them  on  his  creatures,  and  very  often  on 
power.        j^gj^  ^YiQ  are  not  fubjcfts  cf  thy  (late.    This  praftice  is  at  once 
a  violation  of  the  nation's  rights,  and  of  the  principles  of  com^ 
mon  policy.     A  nation  ought  not  to  fufFcr  foreigners  to  di£latC' 
laws  to  her,  to  interfere  in  her  concerns,  or  deprive  her  of  her 
natural  advantages :  and  yet  how  does  it  happen  that  fo  tavxf 
ftates  (till  tamely  fufFer  a  foreigner  to  difpofc  of  pofts  and  employ- 
ments of  the  higheft  importance  to  their  peace  and  happinefs  ? 
The  princes  who  confented  to  the  introduction  of  fo  enormous  aa 
abufe,  were  equally  wanting  to  themfelves  and  their  people.    la 
our  times  the  court  of  Spain  has  been  obliged  to  expend  im- 
menfe  fums  in  order  to  recover  without  danger  the  peaceable 
poiTeflion  of  a  right  which  eiTcntially  belonged  to  the  nation) 
or  its  head. 
^  148.         Even  in  thofe  ftates  whofe  fovereigns  have  preferved  fo  im- 
fubiea$dc-  porfsi"^  a  prerogative  of  the  crown,  me  abufe  in  a  great  mea- 
pendent  on  furc  fubfifts.      The  fovcreign  nominates  indeed  to  biflioprics. 

a  foi  cign 
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tetn  CaMttHti  p*  3  3 1  ^^^  3  ^  ■ 

and 
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ind  greit  benefices ;  but  his  authority  iinot  fuflicient  to  en- 
lUecheperfons  nominated  to  enter  on  the  exercife  of  their  func- 
tioiu}  they  muft  alfo  have  bulls  from  Rome  ^.  By  this  and  a 
thmfand  other  links  of  attachment,  the  whole  body  of  the 
cleigy,  in  thofe  countries,  itill  depend  on  the  court  of  Rome ; 
firom  it  they  expe£i  dignitiesi — from  it,  that  purple,  which,  ac» 
cordinj;  to  the  proud  pretcnfions  of  thofc  who  are  iiiTcfted  with 
it,  renders  them  equ.^1  to  I'ovcreignK :  from  the  rcfcntment  of 
ikat  court,  they  have  evcr\*  thing  to  fear  ;  and  of  courfc  we  fee 
them  almoll  invariably  difpofcd  to  gratify  it  on  every  occalion. 
Ob  the  other  hand,  the  cour:  of  Rome  fupports  thofc  clergy 
with  all  her  might, — afiifts  them  by  her  politics  and  credit, — 
potcAs  them  a;;ainft  their  enemies,  and  a,n;ainft  thofe  who 
wo«ld  fct  bounds  to  their  power,— nav,  often  agatnit  the  juft 
indignation  of  their  foverctgn,^*and  ^y  this  means  attaches 
them  to  her  (till  more  llrongly.  Is  it  net  doing  an  injury  to  the 
righs  of  fociety,  and  (hocking  the  firit  elements  of  government, 
thus  to  fufTer  a  gtrai  number  oT  fubjeft;;,  and  even  fubjeds  in 
Ugh  polls,  to  be  dependent  on  a  foreign  prince,  and  cntii;cly 
de?occd  to  him  i  Would  a  prudent  fovereign  receive  men  who 
preached  Aich  doArines  ?  There  needed  no  more  to  caufe  aU 
the  miifionaries  to  be  driven  from  China. 

It  was  for  the  purpofe  of  more  firmly  fecuring  the  attachment  C  149. 
of  churchmen,  that  the  celibacy  of  the  clergy  was  invented,  g-  7**^**).** 
A  prieft,  a  prelate,  already  bound  to  the  fee  of  Rome  by  his  pri^n,, 
ivDclions  and  his  hopes,  is  funher  detached  from  his  country, 
by  die  celibacy  he  is  obliged  to  obfcrve.  He  is  not  connedled 
with  civil  fociety  by  a  family :  his  grand  interefls  are  all  cen- 
tred in  the  church  ;  and  provided  he  has  the  pope's  favour,  he 
has  DO  further  concern  :  in  what  country  foever  he  was  hnrn, 
Rome  is  his  refuge,  the  centre  of  his  adopted  country.  Lvcry 
hody  knows  that  the  religious  orders  are  a  fort  of  pnpil  miiitia, 
[preid  over  the  face  of  the  earth,  to  fuppon  and  advance  the 
uterells  of  their  monarch.  This  is  doubtlcfs  a  ftrange  abufc, 
"^  fabveHion  of  the  firll  laws  of  fociety.  Hut  thifi  is  not  ;ill : 
if  die  prelates  were  married,  they  might  enrich  the  Itatc  wirli  a 
Bomber  of  good  citizens ;  rich  benefices  affording  them  the 
*^Uu  of  giving  their  legitimate  children  a  fuitable  edncattrai. 
fat  what  a  multitude  of  men  arc  there  in  convents,  conlccratctl  Cccvfni. 
toidlenefs  under  the  cloak  of  devotion  I  Kqiully  ufclefs  to  fo- 
^  in  peace  and  war,  they  neither  ferve  it  by  their  labour  in 
■^jeffary  profellions,  nor  by  their  courn|;c  in  arms  :  yet  iliey 
*joy  immenfe  revenues ;  and  the  people-  are  oblij^cd,  by  the 
j*t«t  of  their  brow,  to  furuifli  fupport  fur  tlicfe  I'warms  of 
''^Bvds.    What  (hould  we  think  of  a  hulbandmaii  who  pro- 

^«  mtT  fff  in  the  Irtren  of  Cjn'inAl  tVOffit,  vhat  oiffiou'-.i?*,  whii  f»ppofi- 
|*^h\!  Inrg  drUys  Henrjr  IV.  ha(i:n  r*<:i)ur:  .t  wl.i  r.  lie  w  ih-il  t  ■ .  ou'cr  ?J  : 
r^^'^fcopric  wf  S«C8  tn  RcriuM  ,If  Caunr,  iT.hh  C.y  .y  'i  Brur^t ..  \\l^  h,.l 
*^M Frecf,  by  recri^g  ihJt  grut  j:in. .-  "mc  :!.c  Roi:.A:i  ^ ^th  i  c  i-hu-Ji. 
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teft-d  ufricft  hornets  to  drrcur  :>.c  honey  of  his  hccs  *  ?  It  is 
n*^:  the  fjui:  ci  the  far-:.c  preachers  of  over-drained  fanAity, 
if  al  :he:r  (:l*i\^:-c?  do  r.oz  irr.iute  the  celibacy-of  the  monks. 
lio\y  harper.ed  it  rhst  princes  cou:d  fu;Tcr  them  publicly  to  cx- 
tcl,  as  the  rr.cft  fub"-":n:e  virtue,  a  pradzcc  equaUy  repugnant  ro 
nature,  and  perr.:r:c!:«i  13  fscicry  ?  Amonc  the  Romansi  laws 
vcre  midt  to  din-.i-^.i.h  the  nu.T.ber  of  thofc  who  lived  in  celi- 
bacy, and  to  f-TOur  marriage  •? :  bur  fupertlition  foon  attacked 
fuch  ;u:l  2nd  wife  regu!ar;^.r.s;  a:".d  the  chridian  emperors,  per- 
fuad;:d  by  churchmen,  thought  :hemf«r:veii  obliged  to  abrogate 
thcni ;.  Several  o:  the  fathers  of  the  church  have  cenfured 
thcfc  laws  ::g\ind  ce.ibacy,— ^/sai^.'.V/},  fays  a  great  man  §,  with 
a  l&^dah.e  'Zea.  /:r  :ki  thir,T$  nf  arzihtr  life^  hut  with  very  lutU 
knc'ji:r\::i  :/  :<-€  af,iiri  9/  ihii.  That  great  man  lived  in  the 
church  of  Rome  : — he  did  not  dare  to  aflcrt  in  dire£t  terms,  that 
voiunrary  cc'ibacy  is  to  be  condemned  even  with  refpeA  to  con- 
fcience  and  thj  things  of  another  hfe: — but  it  is  certainly  a  con- 
duel  well  becoming  genuine  piety,  to  conform  curfelves  to  na* 
ture,  to  fulfil  the  views  of  the  Creator,  and  to  labour  for  the 
welfare  cf  focictv.  If  a  perfon  is  capable  of  rearing  a  family, 
let  him  marry,  let  him  be  attentive  to  give  his  children  a  good 
education:— in  fo  doing,  he  will  difchargc  hb  duty,  and  be  un- 
doi;b:e»'.ly  :n  :!ie  Tc:id  to  faivation. 
^iso  The  enormous  and  dingercus  pretenfions  of  the  clergy  are 

5.  E  T-  jjij;,  anc^thcr  conrcquen;:c  of  this  fyftcm  which  places  every 
rn"orr%  tf^»"S  Telatinj;  to  religion  beyond  the  reach  of  the  civil  power, 
fhi  iUrgy.  In  the  tiril  pl.ice,  the  ecclcfuilics,  under  pretence  of  the  ho- 
lirefs  of  their  function?,  have  raifed  thcmfelves  above  all  the 
otiitT  cisisrn!?,  even  the  principjl  magitlrates :  and,  contrary  to 
th»-  e\pre:5  i::iiinc1ions  cf  their  maften  who  faid  to  his  apodies, 
/,-.  c  •;.*:  :\'  fi\:  p:.  :fs  .;:  ,vj/;i,  they  have  almod  every  where 
'jino<j!cd  to  tiiemfelves  the  nrd  rank.  Their  head,  in  the 
R*Mn4!i  chv.rih,  obiiires  fcvcreigns  to  kifs  his  feet;  emperors 
hav.*  hcKi  the  biul.e  rf  his  horfe;  and  ii  biihops  or  even  limple 
pi:c:lN  do  not  at  prcfcnt  raife  themfelves  above  their  prince^  it 
IS  b^HMuto  the  times  will  not  permit  it :  they  have  not  always 
bi\Mi  fo  mode  it ;  and  one  of  their  writers  has  had  the  afTu  ranee 
to  ailertt  that  a  prtefi  :s  as  much  above  a  king^  as  a  man  is  abeve 
a  hi\i/I  ||.  How  many  authors,  better  known  and  more  edeemed 
than  the  one  inlt  quoted,  have  taken  a  pleafure  in  praifing  and 
extolling  that  fiily  fpeech  attributed  to  the  emperor  Theodofius 

*  ThJ»refit<niMi  ha«  m  reUti<n  to  thf  rctfri'  w  hnufri  in  which  litcratuiv  u 
■  ct:U:v.i:fd.  E:la-Ii''  men  >  t^at  afford  to  irj-n.d  men  a  peaceful  retreat,  aoii  that 
leilurc  and  :  ^nqu  Uitv  r.qured  in  de.p  fcicntific  rcfca. ch,  kie  always Uiuablct 
anil  m*y  I.,  c  mc  very  uf.ful  to  the  flate. 

f  The  I\p  .»-P«»pp.var  law. 

I  in  He  lhj.o..':!':a    C'     c. 

^  Thv     r..fi.'.er.'  d:  M  n*  fi^nicu.  in  h"i  Spiri?  rf  Liwi. 

H  Tjntuin  ucer.^c*  prxO.at  rc^i,  qtu:.:um  hons-  biai^.  SfariJIaKt  OrhhnnMt,^ 
Vidt  TrihUthjy,  JiMtn.  I.  ad  JSmrem,  jhtai*  iVt/.  a.  t?"  7 bene/,  A'«;.  ad Ldnstli, 
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dx  Tvth-^Jmbrofe  has  taught  me  the  great  dijlance  there  is  be* 
V9iien  the  empire  and  the  pritjlhood  ! 

We  have  already  obferved  that  eccledaftics  ought  to  be  honour- 
ed: but  ixiodeilyt  and  even  humility,  (hould  charaderifc  them :  and 
docs  it  become  them  to  forget  it  in  their  own  conduct,  while  they 
picch  it  to  others?  1  would  not  mention  a  vain  ceremonial, 
vere  it  not  attended  with  very  material  confequences,  from  the 
pride  with  which  it  infpires  ma:iy  priefh,  and  the  imprefTions  it 
luy  make  on  the  minds  of  the  people.  It  is  eiToutially  iieceHaiy 
toeood  order,  that  fubje£^s  (Iiould  behold  none  in  lociety  fo  re* 
ipcdablc  as  their  fovcrcign,  and,  next  to  him,  thofe  on  whom  he 
ui  devolved  a  part  of  his  authority. 

Ecclefiaftics  have  not  Aopped  in  fo  fair  a  path.  Not  contented     ?  «5«- 
«idi  rendering  themfclves  independent  with  rcfpcft  to  their  ^^  *"^^^'^ 
fondions — by  the  aid  of  the  court  of  Rome,  they  have  even  :         /' 
aoempted  to  withdraw  themfclves  entirely,  and  in  every  refpedl,  tic*. 
fcoa  all  fubje^tion  to  the  political  auth.ority.     There  have  been 
tioes  when  an  ecclefiaftic  could  not  be  brought  before  a  fecular 
tribunal  for  any  crime  whatfoever  '*,     The  canon  law  declares 
aprefsly,  //  is  itidcccnt  for  laymen  to  jud^re  a  churchman^.     The 

Eipcs  Paul  III.  Pius  V.  and  Urban  VIII.  excommunicated  all 
f  judges  who  fiiould  prcfume  to  undertake  the  trial  of  ccclc* 
Eiftict.  Even  the  biiliops  of  France  have  not  been  afraid  to  fay 
OQ  IcTeral  occafions,  that  they  did  not  depend  on  any  temporal 

C«rr;  anJ,  in  1656,  the  general  aflembly  of  the  French  clergy 
i  the  afltirance  to  ufe  the  following  expfeflions — ^^  The  decree 
^ttuMci I  having  been  read^  was  difapproved  by  the  ajfembly^  be^ 
tujeit  leaves  the  king  judge  over  the  bijJjops^  and  feems  tofubje^ 
Atir  immunities  to  his  judges  J.  There  arc  decrees  of  the  popes 
diat  excommunicate  whoever  imprifons  a  bifhop.  According 
to  the  principles  of  the  church  of  Rome,  a  prince  has  not  the 
power  of  puniflitng  an  ecclefiadic  with  death,  though  a  rebel, 
« a  malefaAor ;— he  mufl  (irft  apply  to  the ecdefiaftical  power; 
ud  the  latter  will,  if  it  thinks  proper,  deliver  up  the  culprit  to 
dte  fecular  arm,  after  having  degraded  him  §.    Hidory  atTords 

us 

*  Tke  Congrc|[itinn  of  Immunitirt  has  drciilcd  thit  the  co;rnirancc  of  ctufi-* 
^pMccdefiank*,  cvm  for  the  crrnic  of  h:(;h  tr?afoii,  ckiluf.vely  bclori];^  to  the 
^ntul  nwrr:— **  Cognttio  caufe  coiitru  cccIrfijiMcii!!,  rti-t^  {>ro  delicto  lxi> 
■ijlluii,  fceri  debet  a  jodice  erclcfuftico."  Rm-^-i  S\Mtff  I)e:ret,  tt  Jt,jA.  S, 
^•tf.  Immumii  p.  10^.  A  cniiOitiitiun  of  po^K*  Urban  VI.  prououiuco  thoie 
■^i^m  or  niA^il!raic>  ■ruilty  of  facrilcgtr,  who  (h.ill  li.mifh  an  cCLlttiafYi;  Iidhi 
■^  ttffitonc*,  md  dccUnt  thttn  li»  have  ipfjiM'U  ii;ciiTrci!  'h-.-  f*.':;!.-ncc  of  ci- 
'^tanicitioo  Cap.  \\,  Dt  Firr  C  nret.  in  \\\.  —  To  ih.s  ir^.r.iun  tjr  may  he 
jAUthr  indulgence  flicwn  b«  tht-  cccie(i.iftical  triVunaU  :o  \\\*i  <.l--r^*y.  u:i  w'hi«n\ 
Illy  icvrr  inilicicii  any  boi'fli;jhl  funiflimcnt^,  even  fi>r  the  r:.»-r  itrorioui 
^*KL  The  dreadful  dil'orders  that  aroli:  fruni  xhi^  rjufc  at  Icncih  producv-d 
^WWfD  nmerfy  in  Fiance,  uhtrr  thr  ccrj»v  wertf  at  lon^h  fuhj^cict  u\  thr 
^■poral  jqrtTiiAion  for  all  tniJlWclT-A:;*  that  are  inj:.::.iuft  t-.i  fuou-ty  See 
'»N«  A*rhi  Sta^lt,  Hook  1.  tt:  V.  Av*\  :4 

t  Ifl^ccoriini  ctt  U'uus  honiinj*  viiot  ccJcfiaAico  iudicuie.     Cam.  m  im««  aihi^t 

•  Sec  ffe  Ststtwffmi  tf  Fjfh  f.n  the  .^T-iri  -^  *f-  /ri.f"tJ=-f'  i/"  F-fh.fs. 

(lathe  year  i;:-,  »  poriUi-pi.iU,  i>f  th  ■  <.«ntuu  of  I.uwcinc.  h^ivinf  rcfuTea 
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us  a  thoufanri  examples  of  biihops  who  remaiqed  unpuniflied, 
or  were  but  fiightly  chaftifeil,  for  crimes  for  which  nobles  of  the 
higheft  rank  forfeiccd  their  lives.  Joliu  de  Braganza.  king  of  Por- 
tugal, juftly  inflicted  tlie  penalty  of  death  on  thofe  noblemen  who 
had  confpireJ  his  dcftrucUon ',  but  he  ciid  not  dare  to  put  to  death 
the  archbifbop  of  Braga,  the  author  of  that  deteftablc  plot  *. 

For  an  entire  body  of  men,  numerous  and  powerfnl,  to  (land 
bryond  the  reach  of  tlie  public  authority,  and  be  dependent  on 
a  foreign  court,  is  an  entire  fubverfion  of  order  in  the  repob* 
lie,  and  a  manifeft  diminution  of  the  fovereignty.  This  is  a 
mortal  ftab  given  to  fociety,  whofe  very  eflence  it  is  that  every 
citizen  (hould  be  fubjecl  to  the  public  authority.  Indeed  the 
immunity  which  the  clergy  arrogate  to  themfehxs  in  this  re- 
fpe^l,  is  fo  inimical  to  the  natural  and  neceflary  rights  of  a  na- 
tion, that  the  king  himfelf  has  not  the  power  of  granting  it. 
But  churchmen  will  tell  us  they  derive  this  immunity  from  God 
himfelf:  but  till  they  have  furniflied  fome  proof  of  their  pre* 
tenfions,  let  us  adhere  to  this  certain  principle,  that  God  deGres 
the  fafety  of  Hates,  and  not  that  which  will  only  be  produdtive 
of  diforder  and  de(lru£lion  to  them, 
f  M£.  The  fame  immunity  is  claimed  for  the  poilefiions  of  the  charch- 
'it'"lif  °'  '^^^  *^^^^  might,  no  doubt,  exempt  thofe  poflcffions  from  every 
chiirrh  fpccies  of  Ux  at  a  time  when  they  were  fcarcely  fufficient  for 
poiSedi^ns.  the  fupport  of  the  ecclefiaftics :  out,  for  that  favour,  thefie 
men  ought  to  be  indebted  to  the  public  authority  alone,  whidi 
has  always  a  right  to  revoke  it,  whenever  the  welfare  of  the 
(late  makes  it  neceflary.  It  being  one  of  the  fundamental  and 
eiitntial  laws  of  every  fociety,  that,  in  cafe  of  neceflity,  the 
wealth  of  all  the  members  ought  to  contribute  proportionally  to 

t/i  appear  bcfoir  the  fofircme  covDcil,  wat,  for  his  cootiiniacy,  haniflicd  from  tke 
canton.  Hrrcupon.  hi>  diuccfan,  the  bifhop  of  Conftancc,  had  the  aflvraaoe  to 
write  to  the  c<unci]  that  tht-y  had  infiin^d  the  ccclcfiaftical  immBnities,— et>ie 
«*  it  IB  unliwful  to  fuhjeti  the  miniltcn  of  Gi>d  to  the  decifions  of  the  ccmpf.nl 
p)wcr.*'  In  thefc  pretcafiuni,  he  w;is  faDCtinncd  by  the  approbatioB  ot  tho 
pope's  nuncio  and  t^e  court  of  Rome.  But  the  council  of  Lucerne  firmlf  fip* 
p  >rte(!  the  r'}^\  ts  of  fovereignty,  and — without  tngaji:iR{r  with  the  bilhop  in  « 
controvcrfy  which  would  have  been  denigatory  to  their  dignity,— anfwcrcd  him 
— **  Your  l.ord(hip  quotes  varioos  pafla^cs  from  the  writiim  of  the  btheri^ 
which  wCi  on  our  fide,  might  alfo  quote  m  our  own  favour,  ifit  were  necdbrj, 
or  if  there  was  quclUon  of  deciding  the  conteft  by  dint  of  quotations.  Bot  let 
your  Lordfhip  reft  aifured  that  wc  have  a  right  to  fummon  before  us  a  pricil,  ow 
natural  fulijc«fl,  wlio  cncroaL-hes  on  oar  prerogarives,— to  point  out  to  him  hit 
error.— to  exhort  him  to  a  reform  of  hii  iODklud,— and,  in  cnnfcquencc  of  his 
oblhitute  diiobedicnce  after  repeated  citations,  to  l>ani/h  him  from  our  dominioow 
We  have  not  t!  e  Itail  doubt  tn^t  this  ri^ht  belongs  to  Uf ;  and  we  are  dctcrmiBcd 
to  defend  it.  And  indeed  it  ought  not  to  be  propofcd  to  any  fovereign  to  appeip 
ms  party  in  a  conte';  with  a  rcfrafiory  fubjeA  like  him,— to  refer  the  cau£e  to  cht 
dc^iUon  of  a  third  party>  whutvcr  he  be,— and  run  th*  nfk  of  bcin^  condemned 
to  tolerate  :n  the  ftaic  a  pcrfon  of  fuch  charaiMer,  with  what  dignity  locver  he 
might  be  invefted,*'  &c.  The  bi(hop  of  Conilaoce  had  proceeded  fo  far  as  to 
aficr;,  in  his  letter  i  the  canton,  dated  December  18,  172 q,  thaf^'chnrJimcn,  n 
foon  aa  tl  cy  have  rtrcivcd  holy  orders,  ceafe  to  i>e  natural  fubj«As,aod  an  thus 
rcleafed  tr  m  the  buitttagc  in  whiih  they  lived  before.  MemeriaiM  ibt  Vi/^wM  kf 
twten  the  i'pe  jmJ  tht  Hdmtt.t  •/  Liturm^  p.  6j. 

*  Rtvolutions  of  Portugil. 
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the  common  oeceflitieS) — the  prince  himfelf  cannot,  of  his  own 
uiKoricyt  grant  a  total  exemption  to  a  very  numerous  and  rich 
body,  without  being  guilty  of  extreme  injuitice  to  the  reft  of  his 
iubjcdft,  on  whom,  in  confequence  of  that  exemption,  the  whole 
veight  of  the  burthen  will  fall. 

The  pofleflions  of  the  church  are  fo  far  from  being  entitled 
to  an  exemption  on  account  of  their  being  confecrated  to  God» 
dot,  on  ihe  contrary,  it  is  for  that  very  reaibn  they  ought  to  be 
taken  the  firll  for  the  ufe  and  fafety  of  the  ftate.  For  notliing 
it  more  agreeable  to  the  common  Father  of  mankind  than  tp 
(ate  a  ftate  from  ruin.  God  himfelf  having  no  need  of  any 
liking,  the  confecration  of  wealth  to  him  is  but  a  dedication  of 
it  10  fuch  ufes  as  fliall  be  agreeable  to  him.  Befides,  a  great 
pit  of  the  revenues  of  the  church,  by  the  confeiBon  of  the 
clergy  themfelvcs,  is  cleft ined  for  the  poor.  When  the  ftate  is 
ia  DtcclFity,  it  is  doubt Icfs  the  firft  and  prini  ipal  pauper,  and 
tLe  moft  worthy  of  aihitance.  We  may  extend  this  principle 
eica  to  the  moft  common  cafes,  and  fafcly  aHert  that  to  fupply 
a  pm  of  the  current  expenfes  of  the  ftate  from  the  revenues  of 
the  church,  and  thus  uke  fo  much  from  the  weight  of  the  peo- 
ple's burthen,  is  really  giving  a  part  of  thofe  revenues  to  the 
poor,  according  to  their  original  deftinaiion.  But  it  is  really 
cootmry  to  religion  and  the  intentions  of  the  founders,  to  wafte 
is  pomp,  luxury,  and  epicurifm,  thofe  revenues  that  ought  to  be 
CMlrcratcd  to  the  relief  of  the  poor  *• 

Not  fatiaficd  however  with  rendering:  themfelves  Independent,  f  *$)• 
tke  ccclefiaftics  undertook  to  bring  mankind  under  their  domi-  „u^jl^"l 
BioA;  and  indeed  they  had  rcafon  to  defpife  the  ilupid  mortals  of  men  in 
vboluOcred  them  to  proceed  in  their  plan.  Excommunication  «&£«• 
^(  a  formidable  weapon  among  ignorant  and  fuperfticious 
■n,  who  neither  knew  how  to  keep  it  within  its  proper  bounds, 
wrtodiftinguiOi  between  the  ufe  and  the  abufe  of  it.  Hence 
ivoiie  diibrdcrs,  which  have  prevailed  even  in  fome  proteftant 
CMntries.  Churchmen  have  prefumec!,  by  their  own  authority 
Alone,  to  excommunicate  men  in  high  employments,  magillratea 
*ho{e  fun<5iioiis  were  daily  ufcful  to  fociety, — and  have  boldiy 
*fcned  that  thofe  officers  of  the  ftate,  being  ftruck  with  the 
ilnBders  of  the  church,  could  no  longer  difcharge  the  duty  of 
to  pofts.  What  a  per>'crrion  of  order  and  rcal'on !  What  I 
^  not  a  nation  be  allowed  to  intruft  its  affairs,  its  happinefs, 
it>  lepofe  and  fafety,  to  the  hands  of  thofe  whom  it  deems  the 
■oft  (kiiful  and  the  moft  worthy  of  that  trull  ?  Shall  the  power 
■  a  churchman,  whenever  he  pleafes,  deprive  the  ftate  of  its 
*ifaft  conduAors,  of  its  (irmeft  fup ports,  and  rob  the  prince 
*  bis  raoll  faithiul  fcrvants  ?  So  abturd  a  pretenfion  has  been 
^^^femncd  by  princes,  and  even  by  prelates,  refpe£bable  for 
jUr  charaAer  and  judgment.  We  read  in  the  171ft  letter  of 
Ivts  de  Chartres,  to  the  archbiOiop  of  Sens,  that  the  royal  capi« 

•  Sec  itttUrt  •n  At  Frttsmitmi  •fthi  Chrff^ 
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tularics  (conformgWy  to  the  thirteenth  canon  of  the  twelfth 
council  of  Toledo,  held  in  the  year  68 1)  enjoined  the  priefts  to 
admit  to  their  converfation  all  thofe  whom  the  king's  majefty 
had  received  into  favour,  or  entertained  at  his  table,  though  they 
had  been  excommunicated  by  them,  or  by  others, — in  order  that 
the  church  might  not  appear  to  reje£b  or  condemn  thofe  whom 
the  king  was  pleafcd  to  employ  in  his  fervice  *. 
$  154-  The  excommunications  pronounced  againft  the  foTcreigns 
Som^^m  ^^^'"f'^'v^*>  ^^^  accompanied  with  the  abfolution  of  their  fub- 
thcmfcfvea.jc'ft 8  from  their  oaths  of  allegiance,  put  the  finiihin?  ftroke  to 
this  enormous  abufe ;  and  it  is  almofl  incredible  that  nations 
(hould  have  fuflPered  fuch  odious  procedures.  We  have  (lightly 
touched  on  this  fubje61  in  §§  145  and  146.  The  thirteenth 
century  gives  ftriking  inftances  of  it.  Otho  IV.  for  endeavour- 
ing to  oblige  feveral  provinces  of  Italy  to  fubmit  to  the  laws  of 
the  empire,  was  excommunicated  and  deprived  of  the  empire 
by  Innocent  TIL  and  his  fubjeds  abfolved  from  their  oath  of 
allegiance.  Finally,  this  unfortunate  emperor,  being  abandoned 
by  the  princes,  was  obliged  to  re(ign  the  crown  to  Frederic  II. 
John,  king  of  England,  endeavouring  to  maintain  the  rights  of 
his  kingdom  in  the  ele£lion  of  an  archbifliop  of  Canterbury, 
found  himfelf  expofed  to  the  audacious  enterprifes  of  the  (ame 
pope.  Innocent  excommunicated  the  king,  —  laid  the  whole 
kingdom  under  an  interdid, — had  the  preCumption  to  declare 
John  unworthy  of  the  throne,  and  to  abfolve  his  fubjeds  from 
their  oath  of  fidelity :  he  ftirred  up  the  clergy  againft  him,— ^ 
excited  his  fubjeSs  to  rebel, — foliclted  the  king  of  France 
to  take  up  arms  to  dethrone  him, — pub!:(hing  at  the  fame  time 
a  crufade  again  (I  him,  as  he  would  have  done  againil  the  Sara* 
cens.  The  king  of  England  at  firil  appeared  determined  to 
defend  himfelf  with  vigour :  but  foon  loling  courage,  he  fufiered 
liimfclf  to  be  brought  to  fuch  an  exccfs  of  infamy,  as  to  refign 
his  kingdoms  into  the  hands  of  the  pope's  legate,  to  receive  them 
back  from  him,  and  hold  them  as  a  fief  of  the  church,  on  con* 
dition  of  paying  tribute  f. 

The  popes  were  not  the  only  perfons  guilty  of  fuch  enormities: 
there  have  alfo  been  councils  who  bore  a  part  in  them.  That 
of  Lyons,  fummoned  by  Innocent  IV.  in  the  year  1245,  had  the 
audacity  to  cite  the  emperor  Frederic  II.  to  appear  before  them 
in  order  to  exculpate  himfelf  from  the  charges  brought  againft 
him, — threatening  him  with  the  thunders  of  the  church  if  he 
failed  to  do  it.  That  great  prince  did  not  give  himfelf  much 
trouble  about  fo  irregular  a  proceeding.  He  faid,  *'  that  the 
*^  pope  aimed  at  rendering  himfelf  both  a  judge  and  a  fovereien  i 
**  but  that,  from  all  antiquity,  the  emperors  thcmfelves  had 
*'  called  councils,  where  the  popes  and  prelates  rendered  to 
*^  them,  as  to  their  fovcreigns,  the  refpe^  and  obedience  that 


*   ?cc  Lcti:r^  cr  the  Pretcnft'^ni  cfthe  Cler*^. 
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•*  WM  their  due  •/•  The  emperor,  however,  thinking  it  ne- 
rcffiry  to  yield  a  little  to  the  fuperfticion  of  the  times  concle- 
fcendfd  to  fend  ambafladors  to  the  council,  to  defend  his  caufe  : 
bat  this  did  not  prevent  the  pope  from  excommunicating  him, 
ind  declaring  him  deprived  of  the  crown.  Frederic,  like  a  man 
of  a  faperior  genius,  laughed  at  the  empty  thunders  of  the  Vati- 
can, and  proved  himfclf  able  to  preferve  the  crown  in  fpite  of 
theelcAion  of  Henry,  Landgrave  of  I'huringia,  whom  the  ec- 
clefiaftical  eledor^  and  many  biihops,  had  prefumed  to  declare 
kinjr  oi  the  Romans,— but  who  ootained  little  more  by  that 
ck&ion«  than  the  ridiculous  title  of  king  of  the  prlefti* 

\  ihould  never  have  done,  were  I  to  accumulate  examples : 
kt  thofe  I  have  already  quoted  are  but  too  many  for  the  honour 
ef  humanity.  It  is  an  humiliating  fight  to  behold  the  excefs 
cf  folly  to  which  fupcrftition  had  reduced  the  nations  of  Europe 
in  thoie  unhappy  times  f. 

By  means  of  the  fame  fpiritual  arms,  the  clergy  drew  every    {  1^5. 
iWng  to  themfelves,  ufurped  the  authority  of  the  tribunals,  and  'f;  **  **< 
dlAurbed  the  courfe  of  juflice.    They  claim<:d  a  right  to  takej,JJf„- 
cognifance  of  all  caufes,  011  oicount  tf  fin^  of  which  (fays  Inno- every  thin|^ 
cent  ill.})  nay  man  of  fenfe  mnji  know  that  the  cognijance  be-  ^,'''^"*' . 
/w  to  furr  minijiry.     In  the  year  1329,  the  prelates  of  France  ,iifti^h"g 
Mthe  aHurance  to  tell  king  Philip  de  Valois,  that,  to  prevent  the  order 
Ottfes  of  any  kind  from  being  brought  before  the  ecclefia(licaWj"fti^<- 
cognt,  was  depriving  the  church  of  all  its  rights,  omnia  ecclejia" 
nmjkra  totUre  (.   And  accordingly  it  was  their  aim  to  have  to 
tHemfclves  the  decifion  of  all  difputes.     l*hey  boldly  oppofed 
|ke  civil  authority,  and  made  themfelves  feared  by  proceeding 
in  the  way  of  exconimunicattnn.     It  even  happened  fometimcd, 
thai,  as  diocefes  were  not  always  confined  to  the  extent  of  the 

'Hitn'i  Hfw'j  •ftt.  Empire,  Book  II.  Chap.  XVf. 

t  SbVc.cigDft  urcre  fomctimcs  fouod,  who,  viithniu  confiderins  Inture  confe* 
iKBCd,  f.t>ourcd  the  pa{Ml  iicr>  ochmentk  when  thcjr  were  likely  to  prove  mU 
•"«i|rfiii  t-'  t*'cir  own  mtcrefti  Thii»  Louis  VIII.  kin|(  of  Fnnce,  wifliin^  to 
■ndc  the  ccr  itorics  nf  the  count  of  Touloufc  under  pretence  of  making  war 
**dKAl'>igcB£es  reouiQ^d  of  the  pupc,  among  othci  thiols,  **  that  he  would 
'maIiuII,  dcclarng  iH  t  the  two  Waynmndf,  father  and  fiin.  togctherwith  jaII 
*«5  idhrrrni*.  afirciitn,  and  allies,  »ad  Hcep  and  were  deprived  i»f  all  their 
\lli.\*s  Hi/,  •/frame*.  Vol   'V.  p.  jj.— «  Of  a  fiinilar  nature  to  fhc 


^^  —....„  ...rgianeec     ___  

■■laikiag,  or  p^  form  loM^rdf  him  anv  nf  the  duties  tf  a  fubjeA.  He  then 
jjNAiragun  «cd  Catalonia  to  the  count  dc  VjI  i*,  fec«nd  ii>n  «»f  Philio  the 
"^  («  condition  :hat  he  and  his  fucreff-rs  Ihould  «ckD<'Wledge  themlelvca 
^i*^'!  the  holy  fee  take  an  «  ath  of  fcMty  to  the  pope,  and  pay  him  a  yearly 
^^  The  kiiiK  o  Franc  alTembU-d  the  baroii«  and  prcbtcs  of  his  kioitdcjm 
^.*«librraie  en  rhc  p  pt  *  cffc  ;  ;.ni1  they  ad^iftd  him  to  accept  it  :— *  Strange 
J|*4»e:»  uf  k.Dgs  in  thiii  iOanMlort!*  ei.  Uims.  with  gf  Kxf  reafon,  a  modem 
^t»B:  ••  ihcv  ciid  n  c  prKcivv,  tl.at,  by  thu*  accepting  kincdrins  frim  the 
'■"'^''liKcpopc,  they  tlfr*  vthtnca  and  cft^bhfhed  lis  picteofions  to  the  raghl 
■'^tpofiag  thcnrftlr   ..  '     VlLLN  '»  H^ji,  rj  ftjtue.  Vol  Vi.  p.  I'^o, 

i  ^  LciMtii  Codcz  'JmrU  CtMt.  Di/Uf^ijt.  Dtpl.  I«XVII.  )  9. 
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political  territory,  abifliop  would  fummon  fortigifers  before  hi! 
tribunal,  for  caufes  purely  civil,  and  take  upon  him  to  decide 
them,  in  manifeft  violation  of  the  rights  of  nations.  To  fuel 
a  height  had  the  diforder  arifcn  three  or  four  centuries  ago,  that 
our  wife  ancedors  thought  themfeives  obliged  to  take  ferioui 
meafures  to  put  a  ilop  to  it ;  and  (lipulated  in  their  treaties,  that 
none  of  the  confederatesy&ffwW  befummoned  before  fplritual  courts^ 
for  money  debts^  Jince  evety  one  ought  to  be  contented  with  the  ordr 
nary  modes  of  juftlce  that  were  objervedln  the  country  •.  We  find 
in  hiflory  that  the  Swifs  on  many  occafions  repreflcd  the  en- 
croachments of  the  bifhops  and  their  judges. 

Over  every  afiair  of  life  they  extended  their  authority,  under 
pretence  that  confcience  was  concerned.  They  obliged  ncw*mar- 
ried  hufbands  to  purchafe  permiffion  to  lie  with  their  wivetf  the 
firft  three  nights  after  marriage  1 . 
{  156.         This  burlefque  invention  leads  us  to  remark  another  abufe, 
XT.  Money  manifcftly  contrary  to  the  rules  of  a  wife  policy,  and  to  the  duty 
Rome.        ^  nation  owes  to  herfelf, — I  mean  the  immenfe  funis,  which  bulls, 
difpenfations,  &c.  annually  drew  to  Rome,  from  all  the  coun- 
tries in  communion  with  her.     How  much  might  be  faid  on  the 
fcandalous  trade  of  indulgences  I  but  it  at  laft  became  ruinous  to 
the  court  of  Rome,  which,  by  endeavouring  to  gain  too  much, 
fuffered  irreparable  loflcs. 
%  U7.         Finally,  tnac  independent  authority  intruded  to  ecclefiafticsy 
"d^^ft''     who  were  o/tcn  incapable  of  underftanding  the  true  maxims  of 
contrar7  to  government,  or  too  carelefs  to  take  the  trouble  of  dudying  them, 
the  uciLre  and  whofe  minds  were  wholly  occupied  by  a  vifionary  fanaticifmf 
of  (Utcf.      jjy  empty  fpeculations,  and  notions  of  a  chimerical  and   over- 
drained  purity, — that  authority,  I  fay*  produced,  under  the  pre- 
tence of  fan£lity,  laws  and  cudoms  that  were  pernicious  to  the 
date.  Some  of  thefe  we  have  noticed :  but  a  very  remarkable  in- 
dance  is  mentioned  by  Grotius.  **  In  the  ancient  Greek  church,** 
fays  he,  "  was  long  obfervcd  a  canon,  by  which  thofe  who  had 
*•  killed  an  enemy  in  any  war  whatfoever,  were  excommuni- 
*^  cated  for  three    years*."     A  fine   reward   decreed  for  the 
heroes  who  defended  their  country,  indead  of  the  crowns  and 
triumphs  with  which  pagan  Rome  had  been  accudomcd  to  ho- 
nour them  !    Pagan  Rome  became  midrcfs  of  the  world  :■— flic 
adorned  her  braved  warriors  with  crowns.     The  empire,  having 
embraced  chridianity,  foon  became  a  prey  to  barbarians: — her 
fubje£ks,  by  defending  her,  incurred  the  penalty  of  a  deerading 
excommunication.     By  devoting  themfeives  to  an  idle  lift,  they 
thought  themfeives  purfuing  the  path  to  heaven,  and  aduaily 
found  themfeives  in  the  high  road  to  riches  and  grcatncfs. 

*  IhiJ.  Alliance  of  Zurich  with  the  cantons  of  Uri,  Schwcits,  and  Under* 
wsld,  dated  May  I,  1351,  §  7. 

-j*  Sec  A  RevnlaiUr  of  Pari'wmtnt  in  an  arret  of  March  TO,  1409.  Spirit  of  Z>avsm 
Thcfc  Cf^ys  Montefquicu)  were  the  ver}'  beft  nighis  they  could  pitcn  upoc  :  they 
trould  have  r.iade  no  prcat  profit  of  any  other- 

i  Vc  Jure  liJH  t<f  I'uus,  I.^L  1 1.  Cap.  XXIV.  Hc  ^uotcs  Brfd  ad  Amphikih.  X. 
13.  Zsnuias  in  NufU'.  J'hi,   VoL  III. 
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CHAP      XUI. 

Of  Jujliet  and  Polity. 

T^EXT  10  the  care  of  religion,  one  of  the  principal  duties  of    §  iff. 

-^^  a  nation  relates  to  juftice.     They  ought  to  employ  their  ^"^J*^ 

utmoft  attention  in  caufing  it  to  prevail  in  the  ftate,  and  to  take  ^^ejiOicc 

proper  meafures  for  having  it  difpenfed  to  every  one  in  the  moft  rciga. 

ttrtaioi  the  moft  fpeedy,  and  the  leaft  burthenfome  manner. 

This  obligation  flows  from  the  object  propofed  by  uniting  in 

cifil  fociety,  and  from  the  focial  compaA  itfelf.    We  have  leen 

{)  15}  that  men  have  bound  themfelve^  by  the  engagements  of 

bciety,  and  confented  to  diveft  themfelves,  in  its  favour,  of  a 

part  of  their  natural  liberty,  only  with  a  view  of  peaceably  en« 

joking  what  belongs  to  them,  and  obtaining  juftice  with  cer** 

binty.   The  nation  would  therefore  negledl  her  duty  lo  herfelf, 

Md  deceiTe  the  individuals,  if  (he  did  not  ferioufly  endeavour  to 

nuke  the  ftri£keft  juftice  prevail.  This  attention  (he  owes  to  her 

ovn  happtneb,  repofe,  and  profperity.   ConfuHon,  diforder,  and 

^pondencyt  will  foon  arife  in  a  ftate,  when  the  citizens  are 

Botfareof  eaGly  and  fpeedily  obtaining  juftice  in  all  their  dif- 

puet:  without  this,  the  civil  virtues  will  become  extingui(hed| 

ud  tltt  Ibciety  weakened. 

There  are  two  methods  of  making  juftice  flourifli, — good  laws,  f  t;9. 
n4  the  attention  of  the  fuperiors  to  fee  them  executed.  In  ToeftaUiJh 
tititinj^of  the  conftitution  of  a  ftate  (Chap.  111.)  we  have  aU  K**^*^^*- 
itady  (hewn,  that  a  nation  ought  to  eftabliOi  juft  and  wife  laws^ 
>id  hafc  alfo  pointed  out  the  reafons,  why  we  cannot  here  enter 
iois  the  particulars  of  thofe  laws.  If  men  were  always  equally 
ill,  eqoitable,  and  enlightened,  the  laws  of  nature  would  doubt- 
k&betiifficient  for  fociety.  But  ignorance,  the  illufions  of  felf'* 
kivei  ind  the  violence  of  the  paflions,  too  often  render  thefe  fa- 
cicd  laws  ineffefiuaK  And  we  fee,  in  confequence,  that  all 
*tll-govemcd  nations  have  perceived  the  neceffity  of  ena£ling 
prfiive  laws.  There  is  a  neceflity  for  general  and  formal  regu- 
utiQaii  that  each  may  clearly  know  his  own  rights  without  be- 
iog  oiiiled  by  felf-deception :  fometimes  even  it  is  neceflary  to 
«hmif  from  natural  equity,  in  order  to  prevent  abufes  and 
fnidii  and  to  accommodate  ourfelves  to  circumftances ;  and 
faoe  the  Icnfation  of  duty  has  frequently  fo  little  influence  on 
tk  heart  of  nun,  a  penal  fanAion  becomes  neceflary,  to  give 
|ke  lavs  their  full  e£Bcacy.  Thus  is  the  law  of  nature  converted 
uio  civil  law  *.  It  would  be  dangerous  to  commit  the  interefts 
<'die  citiaen»  to  the  mere  difcretion  of  thofe  who  are  to  dif- 
pofejaftice.  The  legiflator  ftiould  aflift  the  underftanding  of 
^  judges,  force  their  prejudices  and  inclinations,  and  fubdue 
Aeir  «dl,  by  fimple,  fixed,  and  certain  rules.  Thefe  again  arc 
Aedvillawt. 

t  Sec  ■  diicrtnioa  00  thii  fabjedl,  m  the  L^ifr  PhlUfi^lfm,  pije  71. 

The 
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f  t6o.         Tlie  bed  laws  are  ufelefs,  if  they  be  not  obferved     The  na* 
To  enforce  tioii  ought  then  to  lake  pains  to  fupport  them,  and  to  caufe  them 
^'^^"^        to  be  refpecSed  and  punAually  executed:  with  this  Tiew  (he 
cannot  adopt  meafures  too  ju(l,  too  extenfivei  or  too  eSe£lual; 
for  hence,  in  a  great  degree,  depend  her  happinefs,  glqry,  and 
tranauillity. 
{ i«i.  We  have  already  obferved  (§  41 )  that  the  fovereign,  who  tc- 

FunAiopt  prefents  a  nation  and  is  invefted  with  its  authority,  is  alfo  charged 
of^thc^**  with  its  duties.  An  attention  to  make  jufticc  flouriQi  in  the 
prince  in  ft^te  muft  then  be  one  of  the  principal  fun^ions  of  the  prince  } 
thitreffMed.  and  nothing  can  be  more  worthy  of  the  fovereign  majefty.  The 
emperor  Juftinian  thus  begins  his  book  of  the  Inftitutes :  Im^ 
ratoriam  majejlatfm  non  folum  armis  decoratam^  fed  ctiam  legtiu$ 
oportet  e[fe  armatam^  ut  utrumque  tempus^  U  bellorum  (^  faelsf 
reilc  poffit  gubernari.  The  degree  of  power  intruded  by  the 
nation  to  the  head  of  the  (late,  is  then  the  rule  of  his  duties  and 
his  fun£lions  in  the  adminiilration  of  jufticc.  As  the  nation  may 
either  referve  the  legiflative  power  to  icfclffOrintruftit  to  a  fele^ 
body, — it  has  alfo  a  right,  if  it  thinks  proper,  to  eftablifh  a  fu- 
preme  tribunal  to  judge  of  all  difputes,  independently  of  the 
prince.  But  the  conductor  of  the  ftate  muil  naturally  have  a 
confiderable  (hare  in  legiflation,  and  it  may  even  be  entirely  in« 
trufted  to  him.  In  this  laft  cafe,  it  is  he  who  muft  eftablifli 
falutary  laws,  di£tated  by  wifdom  and  equity :  but  in  all  cafes^ 
he  (hould  be  the  guardian  of  the  law ;  he  (hould  watch  over 
thofe  who  are  invefted  with  authority,  and  confine  each  indivi- 
dual within  the  bounds  of  duty. 
§  161,  The  executive  power  naturally  belongs  to  the  fovereign, — to 

How  he  is  every  condufior  ol  a  people :  he  is  fuppofed  to  be  invefted  with 
*'u{bc£'^°^*  it,  in  its  fulleft  extent,  when  the  fundamental  laws  do  not  rc- 
'  ftrid  it.     When  the  laws  are  eftabliihed,  it  is  the  prince's  pro- 

vince  to  have  them  put  in  execution.     To  fupport  them  with 
vigour,  and  te  make  a  juft  application  of  them  to  all  cafes  that 
prcfent  themfelves,  is  what  we  call  rendering  juftice.     And  this 
is  the  duty  of  the  fovereign,  who  is  naturally  the  judge  of  his 
people.     We  have  feen  the  chiefs  of  fome  fmall  ftatcs  perform 
thefe  functions  themfelves :  but  this  cuftom  becomes  inconve- 
nient, and  even  impofiible,  in  a  great  kingdom. 
$163.         The  beft  and   fafeft  method  of  diftributing  juftice  is  by  efta- 
Hcou^httojjiifl^ing  judges,  diftinguiftied  bv  their  integrity  and  knowledge, 
*iSu«iU°"  ^°  ^^^^  cognifance  of  all  the  dilputes  that  may  arife  between  the 
and upxight  citizens.     It  is  impoftible  for  the  prince  to  take  upon  himfeli 
judgct.        this  painful  tafk :  he  cannot  fpare  fuiricient  iiftip  either  for  the 
thorough  inveftigation  of  all  caufes,  or  even  for  the  acquifition 
of  the  knowledge  nccelTary  to  decide  them.     As  the  fovereign 
cannot  pcrfonally  difcharge  all  the  funftions  of  government,  Iw 
ihould,  with  a  juft  difcernment,  referve  to  himfelf  fuch  as  he 
can  fuccefsfully  perform,  and  are  of  moft  importance, — intruft- 
ing  the  others  to  officers  and  magiftrates  who  fliall  execute  them 
under  his  authority.     There  is  uo  inconvenience  in  trufting  the 
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i2cci(ion  of  a  law^fiiit  to  a  body  of  prudent,  honed,  and  cnlight- 
cn€»i  men : — on  the  contrary 'it  is  the  bcft  mode  the  prince  can 
pufiiblf  adopt ;  and  he  fully  acquits  himfelf  of  the  duty  he  owes 
(0  his  people  in  this  particular,  when  he  gives  them  judges 
idorned  with  all  the  qualities  fuiiable  to  miniilers  of  juflice  :  he 
has  then  nothing  more  to  do  but  to  watch  over  their  condudi, 
in  order  that  they  may  not  negle£l  their  duty. 

The  L'tlabliihment  of  courts  of  juftice  is  particularly  neceflary     f  164. 
for  the  dccifion  of  all  fifcal  caufes, — that  is  to  fay,  all  the  difputes  ^^^  **"*** 
thii  may  arife  between  the  fubje£ls  on  the  one  hand,  and,  on  IhlSZld^?* 
ih':  other,  the  perfons  who  exert  ihe  profitable  prerogatives  of  termine 
the  prince.     It  would  be  very  unbecoming,  and  high^'  impro^"*!^*'"" 
per  for  a  prince,  to  take  upon  him  to  give  judgment  in  his  own  revenue.* 
caufc: — he  cannot  be  too  much  on  his  guard  againd  the  illufions 
cfimercll  and  fclf-love ;  and  even  though  he  were  capable  of 
rcfifting  their  influence,  dill  he  ought  not  to  expofc  his  character 
10  the  rafli  judgments  of  the  multitude.  Thefe  important  rcafons 
nujrht  even  to  prevent  his  fubmittiiig  the  dccifion  of  caufes  in 
wiikh  he  is  concerned,  to  the  minidcrs  and  counfellors  particu- 
Uriv  attached  to  his  perfon.     In  all  well -regulated   (lutes,  in 
countries  that  are  really  Hates,  and  not  the  dominions  of  a  de- 
fpot,  the  ordinary  tribunals  decide  all  caufes  in  which  the  fove- 
vetgn  is  a  party,  with  as  much  freedom  as  thofe  between  private 
perfons. 

lie  end  of  all  trials  at  law  is  jufily  to  determine  the  difputes     { 1*55. 
tlui  arife  between  the  citizens.     If,  therefore,  fuits  are  profe-  ^^-^ "    . 
ciitcd  before  an  inferior  jud-;c,  who  examines   all  the  circum-  rJi^Wiflied 
IIadccs  and  proofs  relating  to  them,  it  is  very  proper,  tliat,  foriupreme 
d»c  greater  fafety,  the  party  condemned  (hould  be  allowed  to  ap-  5°"r"  ^^ 
ptal  to  a  fuperior  tribunal,  where  the  fentence  of  the  former  {JJhcrein 
judge  may  be  examined,  and  reverfed,  if  it  appear  to  be  ill-»ufes 
founded.     But  it  is  neceflary  that  this  fupreme  tribunal  fliould  *^"«-<*  ** 
kaveihc  authority  of  pronouncing  a  definitive  fcitience  without  1^"^^^^.' 
appeal:  otherwife  the  whole  protrceding  uill  be  vain,  and  the 
difpute  can  never  be  determined. 

the  cultom  of  having  rccourfc  to  the  prince  himfelf,  by  lay 
isg  a  complaint  at  the  foot  of  the  throne,  when  the  c.uife  }>.:s 
Mca  finally  determined  by  a  lupreme  court,  appears  to  i>t  fub- 
jc&  tovery  great  inconveniences.  It  is  more  ejfy  to  deceive  the 
ptince  by  fpccious  reafons,  than  a  number  of  mjgiflra^ei  wcil 
Ukd  in  the  knowledge  of  the  laws ;  and  experience  ttn  plainly 
kw),  what  powerful  refources  are  derived  from  favour  and  ii<- 
(Rgae  in  the  courts  of  kings.  Kf  this  pr.tc\ice  be  authorifcd  by 
^  laws  of  the  Rate,  the  prince  ought  alwityj^  to  fear  that  thefe 
c^plaints  are  only  formed  with  a  view  of  protracling  a  fuir,and 
piOcTiftinating  a  juft  condemnation.  A  juil  and  wife  fovc reign 
will  not  admit  them  without  great  caution;  and  if  he  re« 
^tln  the  fentence  that  is  complainctl  of,  he  ought  not  to  try 
dKoufc  himfelf,  but  fuhmit  it  to  the  examination  of  another 
Iribinal,  as  is  the  pradicc  in  Trance.    The  ruinous  length  of 
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thefe  proceedings  authorifes  us  to  fayy  that  it  is  more  convenient 

and  advantageous  to  the  ftate^  toedabiifh  a  fovereign  tribunal, 

whofe  definitive  decrees  (hould  not  be  fubjedl  to  a  reverfal  even 

by  the  prince  himfelf.    It  is  fufficient  for  the  fecurity  of  juftice, 

that  the  fovereign  keep  a  watchful  eye  over  the  judges  and  ma- 

giftratcs,  in  the  fame  manner  as  he  is  bound  to  watch  all  the 

other  officers  inthe  ftate, — and  that  he  have  power  to  call  to  an 

account  and  to  puni(h  fuch  as  are  guilty  of  prevarication. 

f  166.  When  once  this  fovereign  tribunal  is  eftablifhed,  the  prince 

The  prince  cannot  meddle  with  its  decrees ;  and,  in  general,  he  is  abfolutely 

prffcTTCthc  o^'*g^^  ^^  preferve  and  maintain  the  forms  of  Juftice.     Every 

fount  of    attempt  to  violate  them  is  an  aiTumption  of  arbitrary  power,  to 

juftice.       which  it  cannot  be  prcfumed   chat  any  nation  could  ever  have 

intended  to  fubje£^  itfelf. 

When  thofe  forms  are  defe£live,  it  is  the  bnfinefs  of  the  le« 

giflator  to  reform  them.     This  being  done  or  procured  in  a 

manner  agreeable  to  the  fundamental  laws,  will  be  one  of  the 

mod  falutary  benefits  the  fovereign  can  beftow  upon  his  people. 

To  preferve  the  citizens  from  the  danger  of  ruining  themfeives 

in  defending  their  rights, — 1.>  reprefs  and  deftroy  that  monfteri 

chicanery, — will  be  an   aftion  more  glorious  in  the  eyes  of  the 

wife  man,  than  all  the  exploits  of  a  conqueror. 

§  167.         Juftice  is  adminiftered  in  the  name  of  the  fovereign ;  the 

The  prince  prince  relies  on  the  judgment  of  the  courts,  and,  with  good  rea- 

fuppoTt*the  ^^^y  looks  upon  their  decifions  as  found  law  and  juftice.     His 

authority  of  part  in  this  branch  of  the  government  is  then  to  maintain  the 

tht  judges,  authority  of  the  judges,  and  to  caufe  their  fcntences  to  be  exe« 

cutcd ;  without  which,  they  would  be  vain  and  deluCve ;  for 

juftice  would  not  be  rendered  to  the  citizens. 

f  t68.         There  is  another  kind  of  juftice  named  attributive  or  dtflrlbu* 

Ofdiftnbu-//^^^  which  in  general  con fifts  in  treating  every  one  according 

tive  jui  cc.  ^^  j^jg  defcrts.     This  virtue  ought  to  regulate  the  diftribution  of 

The  diftri-  public  employments,  honours,  and  rewards  in  a  ftate.     It  is,  in 

employ^     ^'^^  ^^^  place,  a  duty  the  nation  owes  to  herfelf,  to  encourage 

tnents  and  good  citizens,  to  excite  every  one  to  virtue  by  honours  and  re* 

rewirdi.     wards,  and  to  intruft  with  employments  fuch  perfonsonly  as  arc 

capable  of  properly  difcharging  them.     In  the  next  place,  it  is 

a  duty  the  nation  owes  to  individuals,  to  ihew  herfelf  duly  atten* 

tive  to  reward  and  honour  merit.     Although  a  fovereign  has  the 

power  of  diftributing  his  favours  and  employments  to  wliomfo- 

ever  he  pleafes,  and  nobody  has  a  perfect  right  to  any  poft  or 

dignity, — yet  a  man  who  by  intcnfe  application  has  qualified  him- 

felf  to  become  ufeful  to  his  country,  and  he  who  has  rendered 

fomc  fijrnal  fervice  to  the  ftate,  may  juftly  complain  if  the  prince 

overlooks  them,  in  order  to  advance  ufelefs  men  without  merit. 

This  is  treating  them  with  an  ingratitude  that  is  wholly  unjufti* 

fiiible,  and  adapted  only  to  cxtinguifti  emulation.  There  is  hardif 

any  fr.uit  th:it  in  a  courfc  of  time  can  become  more  prejudicial  to 

a  ftate :  it  introduces  into  it  a  general  relaxation ;  and  its  public 

affairs,  being  managed  by  incompetent  hands,  cannot  £ul  to 
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be  attended  with  ill-fucccfs.  A  powerful  (late  may  fupport 
itfclf  foz  fome  time  by  its  own  weight ;  but  at  length  it  falls  into 
decay  ;  and  tlus  is  perhaps  one  of  the  principal  caufes  of  thofe 
revolutions  obfcrvabic  in  great  empires.  The  Ibvereign  is  atten- 
tive to  the  choice  of  thofe  he  employs,  while  he  feels  himfelf 
ohligM  ro  watch  over  his  own  fafety,  and  to  be  on  his  guard : 
but  when  once  he  thinks  himfelf  elevated  to  fuch  a  pitch  of  great- 
ncfs  and  power  as  leaves  him  nothing  to  fear,  he  follows  his 
own  caprice,  and  all  public  offices  are  diftributed  by  favour. 

The  punifliment  of  tranfgreflbrs  commonly  belongs  to  diftri-     §  iSt^ 
botive  juftice,  of  which  it  is  really  a  branch ;  fince  good  order  P-Jniflimcnt 
requires  that  malefaQors  fliould  be -made  to  fufFer  the  P^^i''*"  ~ffon[' 
imrnts  they  have  dcferved.     But  if  we  would   clearly  eflablifb 
this  on  \x%  true  foundations,  we  mud  recur  to  firft  principles. 
Ihf  riglit  of  puniHiing,  which  in  a  ftate  of  nature  belongs  to  Poundatioa 
each  individuali    is  founded  on   the  right  of  perfonal  fafety.  of  the righc 
Every  man  has  a  right  to  preferve  himfelf  from  injury,  and  by  ?^  P"***^" 
force  to  provide  for  his  own  fecurity,  againft  thofe  who  unjuftly  '°^' 
ntKkhim.     For  this  purpofe,  he  may,  when  injured,  inflict  a 
punifhmcnt  on  the  aggrelTbr,  as  well  with  the  view  of  putting 
it  out  of  his  power  to  injure  him  for  the  future,  or  of  reforming 
Mid,  29  of  reftrainine,  by  his  example,  all  thofe  who  might  be 
tempted  to  imitate  him.    Now,  when  men  unite  in  focicty,— 
ai  the  fociety  is  thenceforward  charged  wirh  the  duty  of  pro- 
yidinfr  hr  the  fafety  of  its  members,  the  individuals  all  refign  to 
it  their  private  right  of  punifliing.     To  the  whole  body,  there- 
fott,  it  belongs  to  avenge  private  injuries,  while  it  protects  the 
titizeos  at  large.     And  as  it  is  a  moral  perfon,  capable  alfo  of 
bring  injured,  it  has  a  right  to  provide  for  its  own  fafety,  by  pu- 
niOiitig  thofe  who  trefpafs  againd  it; — that  is  to  fuy,  it  has  a 
right  to  punifli  public  delinquents.     Hence  arifes  the  right  of 
&  fword,  which  belongs   to  a  nation,    or  to  its  conductor. 
When  the  fociety  ufe  it  againft  another  nation,  they  make  war  ; 
^hen  they  exert  it   in   punishing  an  individual,  th..-y   excrcifo 
vrndictire  juftice.     Two  things  are  to  be  considered  in  this  part 
rfeovemment, — the  laws,  and  their  execution. 

ft  would  be  dangerous  to  leave  the  puniflnnciit  of  tranfgrciTors     ^  17-. 
Ottirdjrto  the  dilcrction  of  thofe  who  are  invclt.d  \vith  ;iUtKo-  ^'"»^'5'»aI 
ricf.    The  paflions  might  interfere  in  a  bullr.efs  wl/icli  oii^;Ut  to  '"'*** 
krcguiated  only  by  jullice  and  wifdom.     The  punifliment,  pro- 
wdaincdfor  an  evil  action,  lays  a  mure  e!\cl;ui  rcllr.tii.t  o.i  iKe 
^kfd^  than  a  vague  fear,  in  which  th-jy  may  dvwivc  tl.om- 
rats.     In  (hort,  the  people,  who  :\\c  tOiDmoniy  in  ned  at  tliC 
Cphtof  a  fuffering  wretch,  are  bi-tter  convinced  of  the  iuirn.e  of 
ku  punilhmcnt,  when  ir  is  infli^U'd   by  tlie    laws  thJmlclvcs. 
tvcry  wclUgoverned  ft.ite  o^^lit  ihca  to  h  :\t-  its  lisws  fur  the  pi:- 
BJflimmt  of  criminals.  It  beior.i;siv>  tlic  Ic-i'l.i  i\  •.•  power,  wiMtevvr 
&thc,  to  ellabiilh  them  with  jullioe  and  wnii«»in.     l>ut  t'lis  is 
*ct  a  proper  place  tor  j.'i^'i^V*^  ^  gnu  r.il  i!»C'»ry  of  tlu-m  :  w-.*  {\\.\\l 
^rcfcrc  cnlv  lav,  tliat  Cuch  natiun  ought,  in  thi>  a>  in  t^vrry 

\j  omcr 


8a  OF    JUSTICE  B.LCh.XIlL 

other  inftance,  to  chufe  fuch  laws  as  may  bell  fait  her  peculiar 
circumftances. 
{  171.         Wc  fliall  only  make  one  obfcrvation,  which  is  conneded  with 

Degree  of   the  fubjcft  in  hand,  and  relates  to  the  degree  of  punishment. 

mait. '  From  the  foundation  even  of  the  right  of  punifliing,  and  from 
the  lawful  end  of  inflifting  penalties,  arifes  the  neceffity  of 
keeping  them  within  juft  bounds.  Since  they  are  defigncd  to 
procure  the  fafety  of  the  (late  and  of  the  citizens,  they  ought 
never  to  be  extended  beyond  what  that  fafety  requires.  To  bj 
that  any  punifliment  is  juft  fince  the  tranfgreffor  knew  before- 
hand the  penalty  he  was  about  to  incur,  is  ufing  a  barbarous 
language,  repugnant  to  humanity,  and  to  the  law  of  nature^ 
which  JForbids  our  doing  any  ill  to  others,  unlefs  they  lay  us 
under  the  neceflity  of  infii£ling  it  in  our  own  defence  and  for 
our  own  fecurity.  Whenever  then  a  particular  crime  is  not 
much  to  be  feared  in  fociety,  as  when  the  opportunities  of  com* 
mitting  it  are  very  rare,  or  when  the  fubjedls  are  not  inclined 
to  it,  too  rigorous  punifhments  ought  not  to  be  ufed  to  fupprefs 
it.  Attention  ought  alfo  to  be  paid  to  the  nature  of  the  crime  ; 
and  the  puniihment  ihould  be  proportioned  to  the  degree  of 
injury  done  to  the  public  tranquillity  and  the  fafety  of  fociety^ 
and  the  wickednefs  it  fuppofes  in  the  criminal. 

Thefe  maxims  are  not  only  didated  by  juftice  and  equity,  but 
alfo  as  forcibly  recommended  by  prudence  and  the  art  of  govern- 
ment. Experience  (hews  us,  that  the  imagination  becomes  fa* 
miliarifed  to  obje£ls  which  are  frequently  prcfcnted  to  it.  If, 
therefore,  terrible  punifliments  are  multiplied,  the  people  will 
become  daily  Icfs  afFecled  by  them,  and  at  length  contract,  like 
the  Japanefe,  a  favage  and  ferocious  charadcr : — thefe  bioody^ 
fpeftacles  will  then  no  longer  produce  the  effetl  defigned  i  for 
they  will  ceafe  to  terrify  the  wicked.  It  is  with  thefe  examples 
as  with  honours:— a  prince  who  multiplies  titles  and  diftinc- 
tions  to  excefs,  foon  depreciates  them,  and  makes  an  injudicious 
ufe  of  one  of  the  moft  powerful  and  convenient  fprings  of 
government.  When  we  recolle£l  the  pradice  of  the  ancicnc 
Romans  with  refpeft  to  criminals, — when  wc  refle6l  on  their 
fcrupulous  attention  to  fpare  the  blood  of  the  citizens, — we  can* 
not  fail  to  be  ftruck  at  feeing  with  how  little  ceremony  it  is 
now-a-davs  flied  in  the  generality  of  ftates.  Was  then  the  Ro- 
man republic  but  ill  governed  ?  Does  better  order  and  grater 
fecurity  reign  among  us  ? — It  is  not  fo  much  the  cruelty  of  the 
punifhments,  as  a  ftri£l  pun£lualicy  in  enforcing  the  penal  code^ 
that  keeps  mankind  within  the  bounds  of  duty:  and  if  (impic 
robbery  is  punifhed  with  death,  what  further  puniihment  is  re- 
ferved  to  check  the  hand  of  the  murderer  ? 
^  172.  The  execution  of  the  laws  belongs  to  the  cond^£lor  of  the 

Bxecution    ftate :  he  is  intruited  with  the  care  of  it,  and  is  indifpenfably 

•fthelawi.  obliged  to  difcharge  it  with  wifdom.  The  prince  then  is  to  kc 
that  the  criminal  laws  be  put  in  execution;  but  he  is  not  to 
attempt  in  his  own  perfon  to  try  the  guilty,    ficfidcs  the  rcafons 

wc 
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wc  hate  already  alleged  in  treating  of  civil  caufes,  and  which  arc 

of  ftili  greater  weight  in  regard  to  thofe  of  a  criminal  nature, — 

to  appear  in  the  character  of  a  judge  pronouncing  fentence  on 

a  wretched  criminal,  would  ill  become  the  majcfty  of  the  fove- 

reign,  who  ought  in  every  thing  to  appear  as  the  father  of  his 

people.     It  is  a  very  wife  maxim  commonly  received  in  France, 

that  the  prince  ought  to  rcferve  to  himfelf  all  matters  of  favour, 

and  leave  it  to  the  magifirates  to  execute  the  rigour  of  juftice. 

But  then  juftice  ought  to  be  exercifed  in  his  name,  and  under 

his  authority.     A  good  prince  will  keep  a  watchful  eye  over  the 

conduct  of  the  magifirates  5  he  will  oblige  them  to  obferve  fcru- 

puloufly  the  cftabliflied  forms,  and  will  himfelf  take  care  never 

to  break  through  them.     Every  fovereign  who  ncglefts  or  vio- 

Utc*s  the  forms  of  juftice  in  the  profecution  of  criminals,  makes 

brgc  Ihides  towards  tyranny :  and  the  liberty  of  the  citizens  is 

at  AQ  end,  wlicn  once  they  ceafe  to  be  certain  that  they  cannot 

be  condemned,  except  in  purfuance  of  the  laws,  according  to 

the  cdablifhed  forms,  and  by  their  ordinary  judges.  The  cuftooi 

of  committing  the  trial  of  the  accufed  party  to  commiflioners 

chofrn  at  the  pleafure  of  the  court,  was  the  tyrannical  invention 

of  foir.e  minifters  who  abufed  the  authority  of  their  mafter. 

By  this  irregular  and  odious  procedure,  a  famous  minifter  always 

faccccded  in  deftroying  his  enemies.     A  good  prince  will  never 

gife  hii  confent  to  fuch  a  proceeding,  if  he  has  fufficient  dif- 

cemment  to  forefce  the  dreadful  abufe  his  minifters  may  make 

cfii.    If  the  prince  ought  not  to  pafs  fentence  himfelf, — for 

the  fame  reafon,  he  ought  not  to  aggravate  the  fentence  paflcd 

by  the  judges. 

The  very  nature  of  government  requires  that  the  executor  of    j  173. 
Ac  laws  Oiould  have  the  power  of  difpenfing  with  them,  when  R«jc*«  ^ 
this  may  be  done  without  injury  to  any  perfon,  and  in  certain  P*^    ***"*' 
pvticoiar  cafes  where  the  welfare  of  the  ftate  requires  an  ex- 
ception.    Hence  the  right  of  granting  pardons  is  one  of  the  at- 
twmtcs  of  foveretgnty.     But,  in  his  whole  conduft,  in  his  feve- 
lity  as  well  as  in  his  mercy,  the  fovereign  ought  to  have  no  other 
©Ijed  in  view  than  the  greater  advantage  of  focicty.     A  wife 
prince  knows  how  to  reconcile  juftice  with  clemency, — the  care 
tf  the  public  fafety,  with  that  pity  which  is  due  to  the  unfor- 
tmate. 
The  internal  police  confifts  in  the  attention  of  the  prince  and     §  1-4. 

S Urates  to  preferve  every  thing  in  order.  Wife  regubtions  Intmil 
„  t  to  prefcribe  whatever  will  bcft  contribute  to  tlic  public  *^  '^ 
Wrty,  utility  and  convenience  ;  and  thofe  who  arc  inveftcd  with 
>ithority  cannot  be  too  artrntive  to  enforce  them.  By  a  M-ifc 
police,  the  fovereign  act  uftoms  the  people  to  order  and  obedi- 
«|>ce,  and  preferves  peace,  tranquillity,  and  concord  among  the 
*>taenf.  Tlie  magitiratcs  of  Holland  arc  faid  to  polVefs  exti;^- 
•J^nary  talents  ifi  this  rcfpfcl :  -a  better  police  prevails  in  their 
Ctties,  and  even  theu*  eilabtifliments  in  the  Indies,  tiian  in  any 
^tbcr  places  in  die  kuo wn  world . 

C  2  Laws 
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§  »75'  Laws  and  the  authority  of  the  magiftratcs  having  been  fub- 
fl  "*j*  ^^^  ftitutcd  in  the  room  of  private  war,  the  condudlor  of  a  nation 
bat.  ouj?ht  not  to  fulFer  individuals  to  attempt   to  do  themfelvcs 

juftice,  when  they  can  have  recourfe  to  the  magiftrates.  Duel* 
ling— that  fpecics  of  combat,  in  which  the  parties  engage  on 
account  of  a  private  quarrel — is  a  manifeft  diforder,  repugnant 
to  the  ends  of  civil  focicty.  This  phrenzy  was  unknown  to  the 
ancient  Greeks  and  Romans,  who  raifed  to  fuch  a  height  the 
glory  of  their  arms :  we  received  it  from  bavburous  nations  who 
knew  no  other  law  but  the  fword.  Louis  XIV.  deferves  the 
greated  praiie  for  his  endeavours  to  abolifli  this  favage  cuf* 
tom. 
§  176.  But  why  was  not  that  prince  made  fenfible  that  the  mod 

puft^jr°a    ^^^'^'■^  puniflmients  were  incapable  of  curinji;  the  rage  for  duel- 
liop  to  thii  Ii»R  ?     They  did  not  reach  the  fource  of  the  evil ;  and  fincc  a 
^jfordcr.     ridiculous  prejudice  had  perfuaJcd  ali  the  nobility  and  gentlemen 
of  the  army,  that  a  man  who  wears  a  fword  is  bound  in  honour 
to  avenge,  with  his  own  hand,  the  lead  injury  he  has  received i 
this  is  the  principle  on  which  it  is  proper  to  proceed.    We  muft 
deitroy  this  prejudice,  or  rcftrain  it  by  a  motive  of  the  fame  na- 
ture.   While  a  nobleman,  by  obeying  the  law,  fliall  be  regarded 
by  his  equals  as  a  coward  and  as  a  man  dinionoured, — while  an 
olHccr  in  the  fame  cafe  (hall  be  forced  to  quit  the  fervice, — can 
you  hinder  his  fighting  by  threatening  him  with  death  ?    On  the 
contrary,  he  will  place  a  part  of  his  bravery  in  doubly  expofing 
his  life,  in  order  to  walh  away  the  affront.   And  certainly,  while 
the  prejudice  fubfifts,  while  a  nobleman  or  an  oHicer  cannot  aft 
•     in  oppofition  to  it,  without  embittering  the  reft  of  his  life,  I  da 
not  know  whether  we  can  juftly  puniih  him  who  is  forced  to 
fubmit  to  its  tyranny,  or  whether  he  be  very  guilty  with  rcfpeft  to 
morality.     That  worldly  honour,  be  it  as  falfe  and  chimerical  as 
you  pleafe,  is  to  him  a  fubftantial  and  ncceffary  pofleffion,  fincc 
without  it,  he  can  neither  live  with  his  equals,  nor  exerci(e  a 
profeflion  that  is  often  his  only  refource.    When  therefore  aa'^ 
infolent  fellow  would  unjuftly  ravifli  from  him  that  chimera  ic3 
cfteemed  and  fo  neceffary,  why  may  he  not  defend  it  as  he  woui.^ 
his  life  and  property  againft  a  robber  ?     As  the  ftate  does  n^^Dt 
permit  an  individual  to  purfue  with  arms  in  his  hand  the  ufurp^^^ 
of  his  property,  becuufe  he  may  obtain  jullice  from  the  ma^^^ 
Itrate, — fo,  if  the  fovercign  will  not  allow  him   to  draw  h=r-n 
fword  againft  the  man  from  whom  he  has  received  an  infu      — 
he  ought  necefllirily  to  take  fuch  meafures  that  the  patience  ai^av 
obedience  of  the  citizen  who  has  been  infulted,  (hall  not  pro      ^ 
prejudicial  to  him.     Society  cannot  deprive  man  of  his  natui^r^ 
right  of  making  war  againlt  an  aggreiVur,  without  furnifliing  hi^B' 
with  fonic  other  means  of  fee u ring  himfclf  from  the  evil  i^^J 
enemy  would  do  him.     On  all  thofe  occafions  where  the  pub        ^'' 

authority  cannot  lend  us  its  alFiilanc  e,  we  refume  our  origin '^ 

and  natural  right  of  felf-defcnce.     'i'hus  a  traveller  may,  wi^crA- 
out  heCtationi  kill  tlie  robber  who  attacks  him  oa  the  highw^  y  i 
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iKCinfe  It  would,  at  that  moment,  be  in  vain  for  him  to  im- 
plore the  prote£tion  of  the  laws  and  of  the  ma;j;iftratc.  Thus  a 
chafte  virgin  would  be  praifed  for  taking  away  the  life  of  a  brutal 
nrither  who  attempted  to  force  her  to  his  defires. 

Till  men  have  got  rid  of  this  Gothic  idea,  that  honour  obliges 
them,  even  in  contempt  of  the  laws,  to  avenge  their  pcrional 
injuries  with  their  own  hands,  the  mod  cfibctuiil  nictliod  of  put- 
t;!)g  a  (lop  to  the  eflRcls  of  this  prejudice  would  ptrrliaps  be  to 
malce  a  total  dillinclion  between  tlie  olfended  and  the  acjgrcdbr, 
— to  pardon  the  former  without  dilFiculty,  when  it  appears  that 
bis  honour  has  b^ren  really  attacked, — and  to  exercire  juilice 
without  mercy  on  the  party  who  has  committed  the  outrage. 
And  as  to  thofe  who  draw  the  fword  for  trifles  and  punflilios, 
for  little  piques  or  raillcTic;  in  which  honour  is  not  cumerned,  I 
would  have  ihcm  feverely  punillicd.     By  this  means  a  rellraint 
would  be  put  on  thcfe  pecvKh  and  intjicnt  folk^,  who  often  re- 
duce even  the  moll  moderate  nu-n  to  a  nc<cirjiy  of  challinng 
them.     Every  one  wouid  be  on  his  guard,  to  avoiti  being  t  on- 
fidercd  as  the  aggrclVor;  and  wiili  a  view  to  gain  the  advantage 
of  engaging  in  duel  (if  unavoidable)  wicKnil  incurring  the  pe- 
nalties of  the  law,  both  parties  would  curb  their  pallions ;  by 
mhich  means  the  quarrel  would  fall  of  iifelf,  and  be  attended 
with  no  conlequences.     It  frequently  happens  tijat  a  bully  is  at 
k  Ciom  a  coward ;  he  gives  himfclf  hauglity  airs,  and  offers  in- 
f»ii',  in  hopes  that  the  rigour  of  the  law  will  ob'ige  people  to 
put  up  wi:h  his  infclence.     And  what  is  the  eonllipicnco  ? — A 
tnan  of  fpirit  will  run  every  rilk,  rather  than  fubmir  to  be  in- 
falrcd: — the  aggreiFor  dares  not  rcccile :  and  a  ombat  cnfues, 
which  would  not  have  taken   place,    if   the  latter  could  have 
cncc  imagined  that  there  was  nothing  to  prevent  the  other  from 
cbftifin^  him  for  his  pretumptic  n,-  ilie  o den  'til  nerfon  being 
■cquittetl  by  the  fame  law  that  condemns  the  aggreilor. 

To  this  firll  law,  whofe  eincaey  would,  I  doubt  not,  be  foon 
proTcd  by  experience,  it  would  be  proper  to  add  the  following 
ftgtibiions: — i.  Since  it  is  an  eilabliihed  cullom  that  the  no- 
tey  and   military  men  fhould  appear  armed  i:\cn  in  time  ot 
Ptate,  care  ihould  be  taken  to  enforce  a  ligid  obfervauve  of  the 
twi  which  allow  the  privilege  of  wearing  fwords  to  thefe  two 
<|rderj  of  men  only.     2.  It  vould  be  proper  to  ellahlilh  a  par- 
ticular court,  to  determine,  in  a  fummary  manner,  all  a:Vaits  of 
honour  between  perfons  of  thelj  two  orders.     The  mariludb' 
^\xn  in  France  is  in  poHlif.on  of  this  power;  and  it  mi^Iit  be 
*OTeiU'd  with  it  in  a  more  lormal  m.iriiier  and  to  a  gieater  ex- 
^ni.    The  govcnu^rs  of  province:*  aiui  ILreng  plai  cs,  with  their 
ftncral  otticers, — the  colonel?  auil  taplaliis  <  1  eaih  regmient,— 
•iight,  in  this  particular,  acl  a^  deputies  to  the  maiihals.    Thefc 
^ouns,  each  in  its   own   department,   fliould  alone  confer  the 
'ight  of  wearing  a  fword.  Evriy  nobleman  at  fixttvii  or  ( i^hrcen 
years  of  age,  and  every  foldier  at  his  entrance  into  the  re;^i- 
tait|{hould  be  obliged  to  appear  beioic  the  court  to  receive 

G  3  ilic 


86  OF    JUSTICE,  &c.  B-LOuXm- 

the  fword.  3.  On  its  being  there  delivered  to  him,  he  (houM 
be  informed,  that  it  is  intruded  to  him  only  for  the  defence  of 
his  country ;  and  care  might  be  taken  to  infpire  him  with  true 
ideas  of  honour.  4.  It  appears  to  me  of  great  importance,  to 
cftabliih,  for  difTerent  cafes,  punifhments  of  a  diflerent  nature. 
Whoever  (hould  fo  far  forget  himfelf,  as,  either  by  word  or 
deed,  to  infult  a  man  who  wears  a  fword,  might  be  degraded 
from  the  rank  of  nobility,  deprived  of  the  privilege  of  carrying 
arms,  and  fubjefted  to  corporal  punifliment, — even  the  puniih- 
ment  of  death,  according  to  the  groflhcfs  of  the  infult:  and,  as 
I  before  obfcrved,  no  favour  ftiould  be  fhcwn  to  the  ofiender  in 
cafe  a  duel  was  the  confequence,  while  at  the  fame  time  the 
other  patty  (hould  (land  fully  acquitted.  Thofe  who  fight  on 
flight  occaHons,  I  would  not  have  condemned  to  death,  uzilefs  in 
fuch  cafes  where  the  author  of  the  quarrel, — he,  I  mean,  who  car- 
ried it  fo  far  as  to  draw  hi«  fword,  or  to  give  the  challenge, — ^hat 
killed  his  adverfary.  People  hope  to  efcape  puni(hment,  when 
it  is  too  fevere;  and,  befides,  a  capital  puni(hment,  in  fuch 
cafes,  is  not  confidered  as  infamous.  But  let  them  be  ignomi- 
nioufly  degraded  from  the  rank  of  nobility  and  the  ufe  of  arms, 
and  for  ever  deprived  of  the  right  of  wearing  a  fword,  without 
the  leaft  hope  of  pardon  :  this  would  be  the  moft  proper  method 
to  reftrain  men  of  fpirit,  provided  that  due  care  was  taken  to 
make  a  diftinclion  between  different  offenders,  according  to  the 
degree  of  the  offence.  As  to  perfons  below  the  rank  of  nobility, 
and  who  do  not  belong  to  the  army,  their  quarrels  (liculd  be  left 
to  the  cognifance  of  the  ordinary  courts,  which,  in  cafe  of 
bloodfhed,  (liould  puni(h  the  offenders  according  to  the  com- 
mon laws  agaiiift  violence  and  murder.  It  (hould  be  the  fame 
with  refpedt  to  any  quarrel  that  might  arife  between  a  com- 
moner and  a  m::n  entitled  to  carry  arms :  it  is  the  bufinefs  of 
the  ordinary  magiftrate  to  preferve  order  and  peace  between 
thofe  two  claffes  of  men,  who  cannot  have  any  points  of  honour 
to  fettle,  the  one  with  the  other.  To  protect  the  people  againft 
the  violence  of  thofe  who  wear  the  fword,  and  to  puniih  the 
former  feverely,  if  they  (liould  dare  to  infult  the  latter,  (hould 
further  be,  as  it  is  at  prefcnt,  the  bufinefs  of  the  magiilrate. 

I  am  fanguine  enough  to  believe  that  thefe  regulations,  and 
this  method  of  proceeding,  if  (Iriftly  adhered  to,  would  extir- 
pate that  monfter,  duelling,  which  the  moft  fevere  laws  hav« 
been  unable  to  reftrain.  They  go  to  the  fource  of  'the  evil  by 
preventing  quarrels,  and  oppofe  a  lively  fenfation  of  true  and 
real  honour  to  that  falfe  and  puncftilious  honour  which  occa- 
(ions  the  fpilling  of  fo  much  blood.  It  would  be  worthy  a  great 
monarch  to  make  a  trial  of  it :  its  fuccefr*  would  immortalife  his 
name ;  and  by  the  bare  attempt  he  would  merit  the  love  and 
gratitude  of  his  people. 
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CHAP.    XIV, 


Ur  third  Objen  of  a  good  Governminty — lo  fortify  itfelf  agalnjl 
external  jittacts. 


Tl^E  hive  treated  at  large  of  what  relates  to  the  felicity  of  a     J  177- 
^    nation :  the  fubjcd  is  equally  copious  and  complicated.  ^  n«i<n 
l^t  Qt  now  proceed  to  a  third  divifion  of  the  duties  which  a  fortifyirfclf 
nation  owes  to  itfelf,— a  third  objeft  of  good  government.   One  againfl  ci- 
ot  the  ends  of  political  focieiy  is  to  defend  itfelf  with  its  com-  ^"?*|  "t- 
bincd  (Irength  againft  all  external  infult  or  violence  (§  15).     If  ^^**' 
the  focicty  is  not  in  a  condition  to  repulfe  an  aggrcfTori  it  is 
♦cry  impcrfed, — it  is  unequal  to  the  principal  objcdt  of  its  defli* 
oation,  and  cannot  long  fubfift.     The  nation  ought  to  put  itfelf 
in  facfa  a  (late  as  to  be  able  to  repel  and  humble  an  unjuft  ene- 
my :  this  is  an  important  duty,  which  the  care  of  its  own  per 
fcction,  and  even  of  its  prefervation,  impofes  both  on  the  Hate 
•nd  its  conduftor. 

It  is  iu  ftrength  alone  that  can  enable  a  nation  to  repulfe  all  j^*  '^^j 
•ggreflbrs,  to  fecure  its  rights,  and  render  itfelf  every  where  re-  fj^^^ 
fpcdable.  It  is  called  upon  by  every  pofllble  motive,  to  negle^ 
BO  circumftance  that  can  tend  to  place  it  in  this  happy  fituation. 
The  ftrength  of  a  ftate  confills  in  three  things, — the  number  of 
tjic  citizens,  their  military  virtues,  and  their  riches.  Under 
tnis  lall  article  we  may  comprehend  fortrclTes,  artillery,  zTtnSy 
oorfei,  ammunition,  and,  in  general,  all  that  immenfe  apparatus 
V  prefent  neccifary  in  war,  Gnce  they  can  all  be  procured  with 
money. 

To  increafe  the  number  of  the  citizens  as  far  as  it  is  poiTible  or  {  179* 
tonicnient,  is  then  one  of  the  firft  objeds  that  claim  the  attentive  ^nctej^e  of 
«V€  of  the  ftate  or  its  conduSor :  and  this  will  be  fucccfsfuUy  cf-  ^^^  **^' 
Kclcd  bv  complying  with  the  obligation  to  procure  the  country  a 
plenty  of  the  ncccflarics  of  life,— by  enabling  the  people  to  fupport 
^ir  families  with  the  fruits  of  their  labour, — by  giving  proper  di- 
J'^ons  that  the  poorer  clafles,  and  efpecially  the  hufbandmen, 
•*  not  haratl'ed  and  oppreiled  by  the  levying  of  taxes, — by 
Kpverning  with  mildneis,  and  in  a  manner,  which,  indead  of 
**ifailling  and  difpcrfing  the  prefent  fubjecls  of  the  (late,  (hall 
^tkcr  attraA  new  ones, — and,  finally,  by  encouraging  mar- 
'"gc,  after  the  example  of  the  Romans.  That  nation,  fo  at- 
toitivc  to  every  thing  capable  of  increafmg  and  fupporting  their 
P^cr,  made  wife  laws  againft  celibacy  (as  we  have  already  ob- 
*^cd  in  §  149),  and  granted  privileges  and  exemptions  to  mar- 
^i  men,  particularly  to  thofc  who  had  numerous  families: 
bwj  that  were  equally  wife  and  iuft,  (incc  a  citizen  who  rears 
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fubjefts  for  the  flate,  has  a  right  to  cxped;  more  favour  from  it 

than  the  man  who  chufes  to  live  for  himfclf  alone  *. 

Every  thing  teftding  to  depopulate  a  country  is  a  defc£l:  in  a 
ftate  not  ovcrfocked  with  inhabitants.  We  have  already  fpoken 
of  convents  and  the  celibacy  of  priefts.  It  is  ilrange  that  eft»* 
blifhmentS)  fo  directly  repugnant  to  the  duties  of  a  man  and  a 
citizen,  as  well  ;:s  to  the  advantage  and  fafety  of  fociety»  (hould 
have  found  fuch  favour,  and  that  princes,  inftead  of  oppoCng 
them  as  it  was  their  duty  to  do,  fliould  have  prote£led  and  en« 
riched  them.  A  fyftem  of  policy,  that  dcxtroufly  took  advantage 
of  fuperdition  to  extend  its  own  power,  led  princes  and  fubjech 
Bilray,  caufcd  them  to  miftake  their  real  duties,  and  blinded 
fovereigns  even  with  refpeft  to  their  own  intereft.  Experience 
feems  at  length  to  have  opened  the  eyes  of  nations  and  their 
condufkors;  the  pope  himfelf  (let  us  mention  it  to  the  honour 
of  Benedift  XIV.)  endeavours  gradually  to  reform  fo  palpable 
an  abufe ;  by  his  orders,  none  in  his  dominions  are  any  longer 
•permitted  to  take  the  vow  of  celibacy  before  they  are  twenty- 
five  years  of  age.  That  wife  pontifi'  gives  the  fovereigns  of  his 
communion  a  falutary  exampk- ;  he  invites  them  to  attend  ac 
length  to  the  fafety  of  their  Hates, — to  narrow  at  lead,  if  they 
cannot  entirely  clofe  up,  the  avenues  of  that  fink  that  drains 
their  domiuions.  Take  a  view  of  Germany;  and  there,  in 
countries  whi.  h  are  in  all  otlier  refpe£ls  upon  an  equal  footing, 
you  will  fee  the  protcftant  Itates  twice  as  populous  as  the  ca- 
tholic onv:s.  Coiiipare  the  dcfcrt  ftate  of  Spain  with  that  of 
England  ttcminir  with  inhabitants: — furvey  n^iny  fine  provinces, 
even  in  Frar.re,  dcftituie  of  hands  to  till  the  foil ; — and 
then  tcli  nic,  whether  the  many  thoufands  of  both  fexes,  who 
are  now  locked  up  in  convents,  would  not  ferve  God  and  their 
country  intinitely  better,  by  peopling  thofc  fertile  plains  with 
ufefiil  culilvutors  ?  It  is  true,  indeed,  that  the  catholic  cantoni 
of  Switzerlniul  are  ncvcrlhclefs  viry  populous;  but  this  is 
owing  to  a  profoiuul  pciice,  and  the  nature  of  the  government, 
wliich  ahuTuI  iiiily  repair  the  lofles  occafioned  by  convents. 
Liberty  is  able  to  rcmetly  the  greateft  evils  5  it  is  the  foul  of  a 
-    ftate,  and  was  with  great  juftice  called  by  the  Romans  alma 

?  i^f^.  A  cowardly  and  undifcipHned  multitude  are  incapable  of  re* 

Vdlouf.       pulling  a  warlike  enemy  :   the  ftrcngth  of  the  ftate  confifts  left 

in  the  number  than  the  military  virtues  of  its  citizens.  Valour, 

that  heroic  virtue  which  makes  us  undauntedly  encounter  danger 

*  h  is  impofiiMc  to  fiipprcfs  the  f motions  r>f  ird! ^nation  that  arlfc  on  rcmling 
what  f>  ;nv  of  rlic  lathtrs  nf  the  church  have  writicr  a^^ainll  marriage  and  io 
favour  of  Ci.iiNu-y.  **  ViJi.iur  c/Tc  mutrimouii  ct  iUipri  th/lecntia  fays  Tertul- 
li.-n"; :  fjd  ;'troMqucr  eft  cnnimnniciitiof .  i'rgo,  intiuln,  it  pi  iuia-*  nupttas  damuas? 
Ncc  imm«.  i.o.  tiui.iiiam  ct  ipia:  ccnihint  ex  co  ijuoci  til  itur.niin.'*    £xhoki,  Cas* 

TIT. Aiul  rr.ii    h  icme  :  *'  Ha.ic  r  -.iitum  tlTe  tlift.rcrtiuni  inter  uxorcm  ct  fcofr 

turn,  ijucd  toJcrttbiliUB  fit  uni  illc  proftitutam  quam  plu;ibuk," 
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in  defence  of  our  country,  is  the  firmeft  fupport  of  the  ftatc : 
it  renders  it  formidable  to  its  enemies,  and  often  even  faves  it 
die  troub!e  of  defending  itfclf.     A  i\  \ie  whofe  reputation  in  this 
rcfped  is  once  well  cllabiiflied,  will  be  feldom  attacked,  if  it 
ilocs  not  provoke  oilicr  ftatcs  by  its  enterprifes.     For  above  two 
centuries  the  Swifs  have  enjoyed  a  profound  pc:ictr,  while  the 
din  of  arms  refoundcd  all  around  them,  and  the  rclt  of  Europe 
uii  drfoluted  by  the  ravages  of  war.     Nature  gives  the  founda- 
tion Gf\alour;  but  various  caufes  may  animate  it,  weaken  it, 
and  even  deJlroy  it.     A  nation  ouglit  then  to  fcek  after  and  cul- 
lifitc  a  virtue  fo  ufcful ;  and  a  prudent  fovertign  will  take  all 
pofTible  meafurcs  to  infpire  his  fubjccls  with  it : — his  wifdom 
will  point  out  to  him  the  means.    It  Is  this  generous  flame  that 
animates  the  French  nobility :  fired  witii  a  love  of  glory  and  of 
their  country,  they  ily  to  battle,  and  cheerfully  fpill  their  blood 
in  the  f:cid  of  honour.     To  what  an  extent  would  they  not 
arry  their  conquefts,  if  tliat  kingdom  were  furroundcd  by  na- 
tions Icfb  warlike  !     The  Briton,  generous  and  intrepid,  refem- 
blc3  2  lion  in  combat;  and  in  general,  tie  nations  of  Europe 
furpali  in  bravery  all  the  other  people  upon  earth. 
Bill  valour  alone  is  not  always  fucccfsful  in  war:   conftant     f '*'• 

fucccfs  can  only  be  obtained  by  an  aflemblace  of  all  the  military  O'"*^'' ™*^ 

ti-  1  .1  1      '  r    1  •!•      •      1  ^  tary  vir- 

Virtues,     liittory  mews  us  the  importance  of  ability  in  the  com-  too, 

roandcrs,  of  military  difcipline,  frugality,  bodily  Itrength,  dex- 
tcriry,  and  being  inured  to  fatigue  and  labour.  Thefe  are  fo 
iTJiuy  diitinft  branches  which  a  nation  ought  carefully  to  culti- 
vate. It  was  the  allemblage  of  all  thefe  that  raifed  fo  high  the 
jikwy  of  the  Remans,  and  rendered  them  the  mailers  of  the 
vorid.  It  were  a  miilake  to  fuppofe  that  valour  alone  pro- 
duced thofe  illuftrious  exploits  of  the  ancient  Swifs, — the  viclo- 
ri«  of  Morgarten,  Sempach,  Laupen,  Morat,  and  many  others. 
The  Swifs  not  only  fought  with  intrepidity:  they  lludied  the 
an  o\  war, — ihey  inured  thcmfelves  to  its  toils,  they  accuf- 
toraed  thcmfelves  to  the  prdcHce  of  all  its  manoeuvres, — and 
ihfir  Tcry  love  of  liberty  made  them  fubmit  to  a  difcipline  which 
c«")uui  alone  fccure  to  them  that  ire.ifure,  and  fave  their  country* 
l^*ciT  troops  were  no  Icfs  celebrated  for  their  difcipline  than 
tlicir  bravery.  Me/cray,  after  having  given  an  account  of  the 
behanour  of  the  Swifs  at  the  battle  of  Dreux,  atlds  thefe  re- 
markable words :  '*  in  the  opinion  of  all  tiie  officers  of  both 
**  fides  who  were  prefent,  the  Swifs,  in  that  battle,  under  every 
trial,  againil  infantry  ami  cavalry,  againll  French  and  againft 
Gtrman.-N,  gained  the  palm  for  military  difcipiinc,  and  acquired 
•  the  reputation  of  being  the  befl  infantry  in  the  world  *.** 

Finally,  the  wealth  of  a  nation  conltitutcs  a  confiderable  part     §  >'•• 
rf  its  power,  efpecially  in  mo<iern  times,  when   war  requires  ^*^^^* 
fucii  immcnfe  expenfes.     It  is  not  fnnply  in  the  revenues  of  the 
fovcrci^jn,  or  Uie  public  treafurc,  that  the  riches  of  a  natioa 

•  ITj/f^ry  rffraM,  VoJ.  II.  p.  8S8, 
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confift :  Its  opulence  is  alfo  rated  from  the  wealth  of  hidividuals* 
We  commonly  call  a  nation  rich,  when  it  contains  a  great  num< 
ber  of  citizens  in  eafy  and  affluent  circumftances.  The  wealth 
of  private  perfons  really  increafes  the  ftrength  of  the  nation ; 
(incc  they  arc  capable  of  contributing  large  fums  towards  fup« 
plying  the  neceflities  of  the  {late,  and  that,  in  a  cafe  of  ex* 
tremity,  the  fovereign  may  even  employ  all  the  riches  of  his 
fubjefts  in  the  defence,  and  for  the  fafety  of  the  (late,  in  virtue 
of  the  fupreme  command  with  which  he  is  invefted,  as  we  (hall 
hereafter  (hew.  The  nation  then  ought  to  endeavour  to  acquire 
thofe  public  and  private  riches,  that  are  of  fuch  ufe  to  it :  and 
this  is  a  new  reafon  for  encouraging  a  commerce  with  other 
nations,  which  is  the  fource  from  whence  they  flow, — and  a  new 
motive  for  the  fovereign  to  keep  a  watchful  eye  over  the  difllerent 
branches  of  foreign  trade  carried  on  by  his  fubjetls,  in  order 
that  he  may  preferve  and  proiedl  the  profitable  branches,  and 
cut  off  thofe  that  occafion  the  exportation  of  gold  and  filver. 

It  is  requifite  that  the  (late  fliould  poiTefs  an  income  propor- 
tionate to  its  neceflary  expenditures.  That  income  may  be 
fupplied  by  various  means,— by  lands  referved  for  that  purpofc, 
by  contributions,  taxes  of  different  kinds,  &c. — but  of  this  fub- 
jeft  we  (hall  treat  in  another  place. 

We  have  here  fummed  up  the  principal  ingredients  that  con- 
(litute  that  (Irength  which  a  nation  ought  to  augment  and  im- 
prove.— Can  it  be  neceiTary  to  add  the  obftrvation,  that  this 
defirable  obje6l  is  not  to  be  purfued  by  any  other  methods  than 
fuch  as  are  jud  and  innocent  ?  A  laudable  end  is  not  fufFicient 
to  fandlify  the  means  ;  for  thefe  ought  to  be  in  their  own  nature 
lawful.  The  law  of  nature  cannot  contradict  itfelf :  if  it  for- 
bids an  a£lion  as  unjuft  or  diOioneil  in  its  own  nature,  it  can 
never  permit  it  for  any  purpofe  whatever.  And  therefore 
in  thofe  cafes  where  that  obje£l,  in  itfelf  fo  valuable  and  fo 
praifeworthy,  cannot  be  attained  without  employing  unlawful 
means,  it  ought  to  be  confidered  as  unattainable,  and  confe- 
quently  be  relinquifhed.  Thus  we  (hall  (hew,  in  tr(=:ating  of  the 
juft  caufes  of  war,  that  a  nation  is  not  allowed  to  attack  an* 
other  with  a  view  to  aggrandife  itfelf  by  fubduing  and  giving 
law  to  the  latter.  This  is  juft  the  fame  as  if  a  private  perfon 
(hould  attempt  to  enrich  himfelf  by  feizing  his  neighbour's 
property. 

The  power  of  a  nation  is  relative,  and  ought  to  be  meafured 
by  that  of  its  neighbours,  or  of  all  the  nations  from  whom  it 
has  any  thing  to  fear.  The  ftate  is  fulficiently  powerful,  when 
it  is  capable  of  caufing  itfelf  to  be  refpe£led,  and  of  repelling 
whoever  would  attack  it.  It  may  be  placed  in  this  happy  fitua- 
tion,  either  by  keeping  up  its  own  ftrength  equal  or  even  fupe- 
rior  to  that  of  its  neighbours,— or  by  preventing  their  rifing  to 
a  predominant  and  formidable  power.  But  we  cannot  (hew  here, 
in  what  cafes,  and  by  what  means,  a  ftate  may  juiUy  fet  bounds 
to  the  power  of  another ;  it  is  neceflary  iirft  to  explain  the  duties 
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of  a  nation  towarth  others,  in  ort^cr  to  combine  them  afterwards 
with  its  duties  towards  itfclf.  For  the  prefent  we  (hall  only  ob- 
itnc  that  a  nation,  while  it  obeys  the  didates  of  prudence  and 
wife  policy  in  this  inikancc,  ought  never  to  lofe  fight  of  the 
ouxims  ot  juilice. 


CHAR    XV. 

0/  the  Glory  of  a  Nation^ 

^HE  glory  of  a  nation  is  intimately  connefted  with  its  power,    5  186. 
*•   and  indeed  forms  a  confiJerabic  part  of  it.     It  is  this  bril- *-^^*°^ 
lunt  advantage  that  procures  ic  the  efteem  of  other  nations,  **j|^^ 
and  rentiers  ic  refpeclnble  to  its  ncijjhbours.     A  nation  whofe 
rcpuution  is   well  eftabliiiied, — erpe(ially  one  whofe  glory  is 
iJliiilrlous—is  courted  by  all  foverci^ns:  they  defirc  its  friend- 
Ihip,  and  arc  afraid  of  otTcnding  it.     Its  friends,  and  thofe  who 
vilh  to  Ixcome  fo,  favour  its  cntcrprifes,  and  thofe  who  envy 
its  profpcrity  arc  afraid  to  (hew  their  ill-will. 

I;  is  then  of  great  advantage  to  a  nation  to  eftablifh  its  re-     ^  1(7. 
putAtlo!!  and  glory :    hence  this  becomes  one  of  the  moft  im- I>u;y«fth« 
ponant  of  the  duties  ic  owes  to  itfclf.     True  glory  confifts  in  the  °*^®°* 
{ftfourable  opinion  of  men  of  wifdom  and  difcernment:  it  is  ac- 
quired by  tJic  virtues  or  good  qualities  of  the  head  and  the  heart,  How  tme 
axj.i  by  great  actions  which  are  the  fruits  of  thofe  virtues.     A  gl"«7  »  *c- 
nation  m.iv  have  a  two-fold  claim  to  it— firft,  by  what  it  docs  **"  ' 
ia  its  oationai  character,  by  the  conduct  of  thofe  who  have  the 
aJminiftration  of  its  affairs,  and  are  invefled  with  its  authority 
»1  government, — and,  fecondly,  by  the  merit  of  the  individuals 
of  vKom  the  nation  is  compofcd. 

A  prince,  a  fovereign  of  whatever  kind,  being  bound  to  exert  §  igg. 
fvcry  effort  for  the  good  of  the  nation,  is  doubtlefs  obliged  to  ex-  Duty  of  the 
tend  its  glory,  as  far  as  lies  in  his  power.  We  have  feen  that  his  P'"*^^ 
duty  i*  to  labour  after  the  perfeclion  of  the  ftate,  and  of  thepeo- 
P»«  who  arc  fubje£t  to  him :  by  that  means  he  will  make  them 
Bent  a  good  reputation  and  glory.  He  ought  always  to  have 
^  object  in  view  in  every  thing  he  undertakes,  and  in  the  ufc 
fcc  makes  of  his  power.  Let  him,  in  all  his  adions,  difplay  juf- 
^«  moderation,  and  greatnefs  of  foul :  and  he  will  thus  acquire 
^  himfelf  and  his  people  a  name  refpetSted  by  the  univerfe,  and 
not  Icfs  ufeful  than  glorious.  The  glory  of  Henry  IV.  favcd 
'nncc;  in  the  deplorable  itate  in  which  he  found  affairs,  his 
wtoci  gave  animation  to  the  loyal  part  of  his  fubjecls,  and  en- 
couraged foreign  nations  to  lend  him  their  afliltance,  and  to 
caitr  into  an  alliance  with  him  againft  the  ambitious  Spaniards. 
In  hii  circum (lances,  a  weak  prince  of  little  cflimation  would 
ittvc  been  abandoned  by  all  the  world ;  people  would  have  been 
ifotd  of  beinj;  involved  in  his  ruin. 
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Bendes  the  virtues  which  conftitutc  the  glory  of  princes  as  well 
as  of  private  perfons,  there  is  a  dignity  and  decoium  that  par- 
ticularly belong  to  the  fupreme  rank,  and  which  a  fovercign 
ought  to  obferve  with  the  greateft  care.  He  cannot  negleA 
them  without  degrading  himfelf,  and  calling  a  (lain  upon  the 
ftate.  Every  thing  that  emanates  from  the  throne  ought  to 
bear  the  characlcr  of  purity,  noblenefs,  and  greatnefs.  What 
an  idea  do  we  conceive  of  a  people,  when  we  fee  their  fovc- 
reign  difplay  in  his  public  a£ls  a  meannefs  of  fentiment,  by 
which  a  private  perfon  would  think  himfelf  difgraced  !  All  the 
tnajefty  of  the  nation  refldes  in  the  perfon  of  the  prince : — what 
then  mud  become  of  it  if  he  proflitutes  it,  or  fuffcrs  it  to  be 
prortituted  by  thofe  who  fpcak  and  aft  in  his  name  ?  The  mi- 
nifter  who  puts  into  his  mailer's  mouth  a  language  unworthy  of 
him,  deferves  to  be  turned  out  of  office  with  every  mark  of  ig* 
nominy. 
§  1^9.  The  reputation  of  individuals  is,  by  a  common  and  natural 
l>u£y  of  the  mode  of  fpeaking  and  thinking,  made  to  rcflecl  on  the  whole 
"'**^'"'  nation.  In  -general  we  attribute  a  virtue  or  a  vice  to  a  people, 
when  that  vice  or  that  virtue  is  frequently  obferved  among  them. 
We  fay  that  a  nation  is  warlike,  when  it  produces  a  great  num«* 
ber  of  brave  warriors, — that  it  is  learned,  when  there  ;:re  many 
learned  men  among  the  citizens, — and  that  it  excels  in  the  arts, 
when  it  produces  many  able  artifts  :  on  the  other  hand,  we  call 
it  cowardly,  lazy  or  flupid,  when  men  of  thofe  ciiaruclers  arc 
more  numerous  there  than  elfcwhcrc.  The  citizens,  being 
obliged  to  labour  with  all  their  might  to  promote  the  weifiire  and 
advantage  of  their  country,  not  only  owe  to  thcmfjlves  the  care 
of  dclerving  a  good  rcputaiion,  but  they  alio  owe  it  to  the  na- 
tion, whofe  glory  is  fo  liable  to  be  influenced  by  theirs.  Baron, 
Newton,  Deicartes,  Leibnitz,  and  Bcrnouilli,  have  each  done 
honour  to  his  native  country,  and  eflcntially  benefiicd  it  by  the 
glory  he  acquired.  Great  minillers,  and  great  generals, — an 
Oxenftiern,  a  Turenne,  a  Marlborough,  a  Ruyter, — fcrve  their 
country  in  a  double  capacity,  both  by  their  a6lions,  ard  by  their 
glory.  On  the  other  hand,  the  fear  of  refleciing  a  dif^race  on 
his  country  will  furnifli  the  good  citizen  with  a  new  motive  for 
abilaining  from  every  dilhonourable  adlion.  Atid  the  prince 
ought  not  to  fufter  hit;  fubjefts  to  give  thcmfelves  up  to  vices  ca- 
pable of  bringing  infamy  on  the  nation,  or  evenof  fimply  tarnifli- 
mg  the  brightnefs  of  its  glory  : — he  has  a  right  to  fupprefs  and  to 
punifti  fcandalous  enormities,  which  do  a  real  injury  to  the 
Hate. 
^190.  The  example  of  the  Swifs  is  very  capable  of  (hewing  how  ad- 

F-xamplc  of  yantag;eous  glory  may  piove  to  a  nation.  The  lii»>h  reputation 
thcSwjfs.  tJ^ey  have  acquired  for  chcir  valour,  and  which  they  Hill  glo- 
rioufly  fupport,  has  prefcrved  them  in  peace  for  above  two  ccn-» 
turies,  and  rendered  all  the  powers  of  Europe  defirous  of  their 
aiTillance.  Louis  XI.  while  dauphin,  was  witncfs  of  the  prodi- 
gies of  valour  they  performed  at  the  battle  of  St.  Jaqucs,  near 
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fiiflr,  2nd  he  immediately  formed  the  defignof  clofely  attaching 
to  his  interell  fo  intrepid  a  nation  *.     The  twelve  hundred  gal- 
lint  heroes*  who  on  this  occafion  attacked  an  army  of  between 
fifty  and  fixty  thoufand  veteran  troops,  iird  defeated   the  van- 
guard of  the  Armagnacs,  which  was  eighteen  thoufand  ilrong  j 
afterwards  raflily  engaging  the  main  body  of  the  army,  they  per* 
ilhcd  almoil  to  a   man,  without  being  able  to  complete  their 
TJctoryf.     But  befides  their   terrifying  the  enemy,    and    pre- 
fcrving  Switzerland  from  a  ruinous  invafion,  they  rendered  her 
cJcntiai  fcr\ice  by  the  Rlory  they  acquired  for  her  arms.     A  re- 
putation for  an  inviolable  lidelity  is  no  lefs  advantageous  to  that 
r.irion;  and  they  have  at  all  times  been  jealous  of  preferving  it. 
Tlicc.mton  of  Zug  puniflied  with  death  that  unworthy  foldier 
who  betrayed  the  confiJence  of  the  duke  of  Milan  by  difco- 
Tcrin;»  that  prince  to  the  French,  when,  to  efcap;^  them,  he  had 
dlfguifed  h;mfclf  in  the  habit  of  the  Swifs  and  placed  himfclf  in 
their  ranks  as  they  were  marching  out  of  Novara  J. 
*  Since  the  glory  of  a  nation  is  a  real  and  fubllantial  advantage,     $  i^r. 
ftchas  a  rijj?:ht  to  defend  it,  as  well  as  her  other  advantages.    He  Atucfcin^ 
who  attacks  her  gbry  does  her  an  injury  ;  and  Ihe  has  a  right  to  a  na^1'i.7is ^ 
cuclofhim,  even  by  force  of  arms,  a  juft  reparation.     Werloln^hcrm 
cannot  tlien  condemn  thofe  meafurcs  fometimes  taken  by  fove-  i"jury* 
rcips  to  fupport  or  avenge  the  dignity  of  their  crown.     They 
arc  equally  jult  and  neccflary.     If,  when  tlicy  do  not  proceed 
from  too  lofty  pretcnfions,  we  attribute  them   to  a  vain  pride, 
wc  only  berr.iy  the  grofl'eit  ignorance  of  the  art  of  reigning,  ancl 
^cfpifc  one  of  the  firmell  fupports  of  the  greauicfs  and  fafcty  of 
alUte. 


CHAP.    XVI. 

Of  the  Pt  oteffUn  fought  by  a  Nattoti^  and  its  voluntary  Sitbm'JJion 
to  a  foreign  Povjn'^ 

\VHE\  a  nation  is  not  capaMe  of  preferving  herfclf  from  in-     §  loi. 

fult  and  oppreflion,  (he  may  procure  the  protection  of  a  Pru:cci;on. 
morepowcrful  Jlaie.  If  Ihe  obtains  this  by  only  enga-^ing  to  per- 
form certain  articles,  as  to  p  \y  a  tribute  in  return  for  the  fafcry 
obtained,— to  furnilh  her  protector  with  troops, — and  to  emlvuk 
in  all hiti  wars  as  a  joint  concern, — but  iliil  rcferving  tohcrfelf  tlic 
right  of  adminiilering  her  own  government  at  pleafure, — it  is  a 

^  tit  Sifvtiirt  cf  C-.mmt:tTS, 

f  Of  thiirniAll  army,  **  eleven  hund'-cd  a  id  fifty-cirfh:  wjrc  counted  dcid  on 

*"  fid',  and  iMfty-two  wou-.tlcJ.     Twc.vc  nicii   only   cKapcd,  \*!.  >   v%'crc 

•  coDli(kr''-J  by  their  countryman  dijcovvavd  .  that  hid  i»-.r'-ircd  a  liic  of  iiiams 

•"  totht  hon -ur  «.-!  dy^:-^  for  th'.ir  co-in'rv*.**     ii.\n  ^J  tie  He\ru  Co'jcJeru:\, 

h^  df  tVai:,^:.  >,   r<^.  \,f>.  2;c.— TlVhuJi,  p    4'5-  ' 

J  V'o]^,-.  Hi  It  lyrical  aiiti  Tol  ixcwl  Tici;;;^  cl  liic  A'u«ucc«  between  France  aii4 

fimpic 
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fimplc  treaty  of  protcfiion,  that  docs  not  at  all  derogate  fron 
her  fovereignty,  and  differs  not  from  the  ordinary  treaties  of  al-^dE^^« 
liance  otherwife  than  as  it  creates  a  ditlerence  in  the  dignity  0*^^»  ( 
the  contrafting  parties. 
^  103-         But  this  matter  is  fometimes  carried  dill  farther :  and  althoiigK"^^^ 
f  h^^'af'n   ^  "^tion  is  under  an  obligation  to  preferve  with  the  utmoll  car»-»  jis 
of  one  na-  the  liberty  and  independence  it  inherits  from  nature, — yet,  whcK^^^ 
ti'ntoan-  it  has  not  fufEcient  (Irength  of  itfelf,  and  feels  it felf  unable  t»'S*      : 
other.        refift  its  enemies,  it  may  lawfully  fubjcft  itfelf  to  a  more  powerx-^^  - 
ful  nation  on  certain  conditions  agreed  to  by  both  parties:  an-c-z^a 
the  compa6t  or  treaty  of  fubmiflion  will  thenceforward  be  thr^-^i 
meafurc  and  rule  of  the  rights  of  each.     For  fincc  the  peopF^i^.i 
who  enter  into  fubjeftion  refign  a  right  which  naturally  belon^^  «-in 
to  them,  and  transfer  it  to  the  other  nation,  they  are  perfe£lF  :*Z3 
at  liberty  to  annex  what  conditions  they  plcafe  to  this  transfecr  *=2aei 
and  the  other  party,  by  accepting  ihcirfubmiirion  on  thisfooiin  w^m-w 
engages  to  obfcrve  religioufly  ail  the  claufcs  of  the  treaty. 
5194.          This  fubmiflion  may  be  varied  to  infinity,  according  to  dCi^-th 
Vndrof      ^^^^  °^  ^^^  contracting  parties  :  it  may  either  leave  the  infcri*  ^  -rio 
fubmifiioD.  nation  a  part  of  the  fovcrcignty,  reftraining  it  only  in  ccrtajK==  -aii 
rcfpefts, — or  it  may  totally  abolifh  it,  fo  that  the  fuperior  nati(»  m  ioi 
Ihall  become  the  fovereign  of  the  other, — or,  finally,  the  lelSr^K  flci 
nation  may  be  incorporated  with  tlie  greater,  in  order  thcnci:^  .cc- 
forward  to  form  with  it  but  one  and  the  fame  ftate :  and  th-  .^r"2ieii 
the  citizens  of  the  former  will  have  the  fame  privileges  as  thcz^  -»ofc 
with  whom  they  are  united.     The  Roman  hiilory  furnlftics  < ^   ex- 
amples of  each  of  thefe  three  kinds  of  fubmilFion, — i.  the  air  ^»  iie« 
of  the  Roman  people,  fuch  as  the  inhabitants  of  Latium  w^^  ^erc 
for  a  long  time,  who,  in  fevcral  refpefts,  depended  on  Kotn^r—^ncj 
but,  in  all  others,  were  governed  according  to  their  own  la^s^^^  ws, 
and   by  their  own  magiftrates; — 2.  the  countries  reduced  to 

Roman  provinces,  as  Capua,  whofe  inhabitants  fubmitted  ab  ^c3fo- 
lutely  to  the  Romans  *  ; — 3.  the  nations  to  which  Rome  grant*'  ted 
the  freedom  of  the  city.  In  after  times  the  emperors  grant*'  -^^^ 
that  privilege  to  all  the  nations  fubjedt  to  the  empire,  and  th^r^us 
transformed  all  their  fubjedls  into  citizens. 
^\^-'r  In  the  cafe  of  a  real  fubjedlion  to  a  foreign  power,  the  citize— ^•^"s 
ihcdti^zcni^^o  do  not  approve  this  change  are  not  obliged  to  fubmit  to  *^- 

^•hen  the  — they  ought  to  be  allowed  to  fell  their  effedts  and  retire  el  -•^fc- 
r.utipn  lub-  where.  For  my  having  entered  into  a  fociety  does  not  oblige  1^^^^ 
lorcivrn  ^^  follow  its  fate,  when  it  diiTolves  itfelf  in  order  to  fubmit  U — ^^  * 
power.        foreign  dominion.      I  fubmitted  to  the  fociety  as  it  then  was,  ^^ 

live  in  that  fociety  as  the  member  of  a  fovereign  ftate,  and  i — ^^^ 
in  another  :  1  am  bound  to  obey  it,  while  it  remains  a  politic  ^^' 
fociety :  but  when  it  divclls  itfelf  of  that  quality  in  order  to  r=^^*^" 

*  Itaquc  populum  Campanum.  url-icmquc  Capuam,  aprm,  d«lu!>ra  ilcrm»d  -^  "' 
na  hunuiiaquc  omnia,  in  vciciamy  pities  coiircnpli,  popuhquc  Romani  tliixoc^'  ^'^ 
ikdiiuui.    Ll\  Y,buok  Vil.  c.  j4. 
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criTC  its  laws  from  another  (late,  it  breaks  the  bond  of  union  be* 
tween  its  members,  and  releafes  them  from  their  obligations. 

When  a  nation  has  placed  itfelf  under  the  protedlion  of  an-      ^  f^^ 
other  that  is  more  powerful,  or  has  even  entered  into  fubjeftion  Thcfc  cont- 
to  ic  with  a  view  to  receiving  its  proteftion, — if  the   latter  does  jJ^^J/^y 
not  eSeclually  proted  the  other  in  cafe  of  need,  it  is  manifeft,  the  failura 
h^tj  by  failing  in  its  engagements,  it  lofes  all  the  rights  it  had  of  prot«o- 
icquired  by  the  convention,  and  that  the  other,  being  difen-  '*****• 
;a.^cd  from  the  obligation  it  had  contrafted,  re-enters  into  the 
:w3irc(Iion  of  all  its  rights,  and  recovers  its  independence,  or  its  li- 
>CTty«     It  is  to  be  obferved,  that  this  takes  place  even  in  cafes 
where  the  protector  docs  not  fail  in   his  engagements  through 
•  want  of  goo<i  faith,  but  merely  through   inability.     For  the 
weaker  nation  having  fubmitted  only  for  the  fake  of  obtaining  pro- 
teclion, — if  the  other  proves  unable  to  fulfil  that  efTential  con- 
dition, the  compact  is  diflblvej  ; — the  weaker  refumes  its  right, 
BTid  may,  if  it  thinks  proper,  have  rccourfe  to  a  more  cffeftual 
proteAion  ♦.     Thus  the  dukes  of  Auflria,  who  had  acquired  a 
right  of  protection,  and  in  fome  fort  a  fovcrcignty  over  the  city 
of  Lucerne,  being  unwilling  or  unable  to  protect  it  effedtually, 
that  city  concluded  an  alliance  with  the  three  fidl  cantons  ;  and 
the  dukes  having  carried  their  complaint  to  the  emperor,  che  in- 
habitants of  Lucerne  replied,  "  that  they  had  ufcd  the  natural 
••   right  common  to  all  men,  by  which  every  one  is  permitted  to 
••  endeavour  to  procure  his  own  fafety  when  he  is  abandoned  by 
••   ihofc  who  are  obliged  to  grant  him  aifiitance  t«" 

The  law  is  the  fame  with  refpeft  to  both  the  contracting  par-     ^  j^^^ 
tics:  if  the  party  protected  do  not  fulfil  their  engagements  with  Or  bv  the 
fitlelity,  the  protedlor  is  difcharged  from  his  ;  he  may  afterwards  »"fidclity  of 
vefufchis  protection,  and  declare  the  treaty  broken,  in  cafe  the'  ^jl^*^^. 
fitvation  of  his  affairs  renders  fuch  a  (lep  advifable. 

Id  virtue  of  the  fame  principle  whii  h  difcharges  one  of  the      ^  *^^\ 
contracting  parties  when  the  other  fails  in  his  engagements,  if  cn°roarh- 
Ac  more  powerful  nation  (hould  aflumc  a  greater  authority  over  mcnuofthe 
*hc  weaker  one  than  the  treaty  of  protection  or  fubmilFion  allows,  p^^^of- 
^ flatter  may  confider  the  treaty  as  broken,  and  provide  for  its 
^fciy  according  to  its  own  difcretion.     If  it  were  otherwife,  the 
*Qierior  nation  would  lofe  by  a  convention  which  it  had  only 
fonncd  with  a  view  to  its  fafety  ;  and  if  it  were  ftill  bound  by 
^s  engagements  when  its  protector  abufes  them  and  openly  vio- 
J^tcs  his  own,  the  treaty  would,  to  the  weaker  party,  prove  a 
downright  deception.    However,  as  fome  people  maintain,  that, 

*  Ve  fpnk  here  of  a  nation  that  has  rendered  itfelf  fubjcd  to  another,  and  not 
^  oaethit  ha^  incorp<»rated  itJ'clf  with  anothrr  dare,  fo  as  to  cooftitute  a  pirt  of 
**•  The  latter  ftinds  in  the  lame  predicament  w.th  all  the  other  citizen*.  Of  thi» 
•5^  He  (hj.l  treat  in  the  followio:;  chapter. 

"t  See  T*v  Hijiiy  •f  Urmtxrrlaiui The  I'tiitcd  Provinces,  having  been  obliged 

^tly  wholly  on  their  own  cfibrtsin  def;ndin;::t!.im!clvcs^gaiiiil  Spain,  would  no 
■•■lu  acknowledge  any  dependence  ou  the  empire.  Iron)  which  they  had  received 
••  afl^i&ce.     CROTiUS,  Hiji.  i>jil<  Troypin  tm  ti/fLt-w  CcMmtriei,  £.  xvi.^.  627. 

•  in 
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in  this  cafe,  the  inferior  nation  has  only  the  right  of  refiftancd 
and  of  imploring  foreign  aid, — and  particularly  as  the  weak  can- 
not tr.ke  too  many  precautions  againft  the  powerful^  who  arc 
(kilful  in  colouring  over  their  enterprifcs, — the  fafeft  way  is  to  in- 
fcrt  in  this  kind  of  treaty  a  claufe  declaring  it  null  and  void  when- 
ever the  fuperior  power  (liall  arrogate  to  itfelf  any  rights  not  ex* 
prefsly  granted  by  the  treaty. 
%  199.  But  if  the  nation  that  is  protected,  or  that  has  placed  itfelf  in  fub- 

mT  ^f\  j^^ion  on  certain  conditions,  does  not  refill  the  encroachments  of 
iijftion°  pro-  ^^"^  power  from  which  it  has  fought  fupport, — if  it  makes  no  op- 
tcdcdisloft  pofition  to  them, — if  it  prefcrvcs  a  profound  filencc,  when  it  might 
by  Its  fi.      2,^j  ought  to  fpcak, — its  patient  acquiefcencc  becomes  in  length 
°^         of  time  atacit  confent  th;it  legitimates  the  rights  of  the  ufurper. 
There  would  be  no  {lability  in  the  affairs  of  men,  and  efpecially 
in    thofe  of  nations,  if  long  pofTeflion,  accompanied  by  the  fi- 
lence  of  the  perfons  concerned,  did  not  produce  a  degree  of 
right.     But  it  mull  be  obrcrved,  that  filence,  in  order  to  (hew 
tacit  confent,  ought  to  bo  voluntary.     If  the  inferior   nation 
proves  that  violence  and  fear  prevented  its  giving  teflinioiiies  of 
itsoppolition,  nothing  can  be  concluded  from  it*  iiieacej  which 
therefore  gives  no  right  to  the  ufurper. 


CHAP.    XVII. 

liow  a  Nation  may  feparate  itfelf  from  the  State  of  which  it  is  s 
'  A/ember  *  or  renounce  its  Allegiance  to  its  Sovereign  when  it  is 
not  proietleJ, 

4  too.     TX7E  l^^vc  faid  that  an  independent  nation,  which,  without 
Difference     V  V    becoming  a  member  of  another  ftate,  has  voluntarily  rcn- 
prefcnt"cafe  ^cred  itfclf  dependent  on  or  fubjedl  to  it  in  order  to  obtain  pro- 
andthofcin  teftion,  is  rclcafcd  from  its  engagements  as  foon  as  that  protcc- 
thc  pre-     tioji  f;iii3^  gygn  though  the  failure  happen  through  the  inability 
chaptfr.      ^f  ^^^  proteclor.     But  we  are  not  to  conclude  that  it  is  prccifcly 
the  fame  cafe  with  every  nation  that  cannot  obtain  fpcedy  aad 
efFeftual   prote^Slion  from  its  natural   fovereign  or  the  ftatc  of 
which  it  is  a  member.   The  two  cafes  are  very  different.  In  the 
former,  a  free  nation  becomes  fubjeft  to  another  ftate, — not  to 
partake  of  all  the  other's  advantages,  and  form  with  it  an  abfo- 
lute  union  of  intereils  (for  li  the  more  powerful  ftate  were  will- 
ing to  confer  fo  great  a  favour,  the  weaker  one  would  be  incor- 
porated, not  fubjedled), — but  to  obtain   prcteftion  alone  by  the 
facrifice  of  its   liberty,  without  cxpcding  any   other   return. 
When  therefore  the  fole  and  indifpenfablc  condition  of  its  fub- 
jcv^lion  is  (from  what  caufc  foever)  not  complied  with,  it  is  free 
from  its  engagements;  and  its  duty  towards  itfelf  obliges  it  to 
take  frefli  methods  to  provide  for  its  own  fecurity.     But  the  fc- 
veral  members  of  one  individual  Hate,  as  they  all  equally   parti- 
cipate in  the  advantu^ci  it  procures,  arc  bjuud  uiiiformly  :o  fup- 

poit 
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port  it:  ihcy  have  entered  into  mutual  engagements  to  continue 

united  wi:h  e.ich  other,  and  to  have  on  all  occafions  but  one 

cjramon  caufc.     If  tliofe  who  arc  menaced  or  attacked  might 

I        feparjtc  themfclves  from  the  others  in  order  to  avoid  a  prefent 

tiar.gcr,  e^xry  (late  would  foon  be  difmembcred  and  deltroyed. 

It  ji  then  trllcntially  ncceflary  for  the  fafety  of  foclcty,  and  even 

foTihc  welfare  of  ail  its  members,  that  each  part  fliould  with  all 

ic^mijiht  refill  a  common  enemy,  rather  tha.i  fcparate  from  the 

oilicrs;  and  this  isconfequenrly  one  of  the  ncccilary  conditions 

of  the  political  aHbciacion.    The  natural  fubjefls  of  a  prince  arc 

l>3Uiid  to  l»im  without  any  other  referve  than  the  obfcrvation  of 

the  fundamental  laws  ; — It  is  tlicii  duty  to  remain  faithful  to  him, 

Sk    it  ii  his,  on  the  other  hand,  to  take  care  to  govern  them  well : 

b  o:li  partikTS  have  but  one  common  intercil ;  the  people  and  the 

jr-  riicc  together  conilitute  but  one  complete  whole,  o:ie  and  the 

llxmc  fociety.     It  is  then  an  elfcntiiil  and  necciriry  condition  of 

:2ac  political  fociety,  that  the   fubjccls  remain  united  to  their 

prince,  as  far  as  in  tlieir  power. 

When,  therefore,  a  city  or  a  province  is  threatened  or  ac-     5  'o'- 
tj-;il!y  attacked,  it  mull  not,  for  tiie  fake  of  efcapin^  the  danger,  ^mj^'^ 
»--•  pirate  itfelf  from  the  (late  of  which  it  is  a  member,  or  ab.m-  aftatc.or 
cionits  natural  prince,  even  when  the  ilaie  or  the  prince  is  un-  fuhjed>ofa 
=i b!c  to  give  it  immediate  and  eftcClual  afiiilance.  Its  duty,  its  po-  arc'in  dla-^ 
^  ir;:*!  engagements,  oblige  it_to  make  tiic  grcateil  ciiorts,  in  or-  gcr. 
<i^rtj  maintain  itfelf  in   its  prefent  ilate.     If  it  is  overcome  by 
^OTcr,— neccflity,  that  irrcfiilible  law,  frees  it  from  its  former 
^  ^agcmcnts,  and  gives  it  a  ri^ht  to  treat  with  the  co!U]ucror,  in 
ordjr  to  obtain  the  bell  terms  pofTible.     If  it  mull  cither  fubmit 
*o  him  ur  perifli,  who  can  doubt  but   that   it  n.av  and  even 
^ught  to  prefer  the  former  aU^-rnative  ?    Modern  ul.i;^c  is  con- 
*<:>rmable  to  this  detillon:— a  city  fubniits  to  tlic  er.e:n/  v.hcn  it 
^•innjt  cxpecl  lafety  from  a  vigorous  rcfiilancj;  it  ta';.-,  an  oath 
^'iiJciity  to  him  5  and  its  fovereign  lays  the  blame  on  fortune 

The  ilate  is  obliged  to  defend  and  priferve  aM  its  members,    5.^^*' 
ii  17) ;  a:id  the  prince  owes  the  fame  amUancc  to  his  fiibjeds.  If,  J[i|l^;[,^;fy' 
^*^retorc,  the  (late  or  the  prince  refufcs  or  n'>;ii:*:'ks  to  uiccour  a  arrab4u- 
^      ^^y  of  people  who  are  expoi'ed  to  immiieut  ilmgi-r,  r!ie  litter,  duned. 
•^ing  thus  abandoned,   become  perfectly   free  to  provide  for 
**Vir  own  fafety  and  prefervaiii)n  m  whatever  manner  they  find 
r      J**oil  convenient,  without  paying  llie  leall  regard  to  thofj  wlio, 
^      **y  abandoning  them,  have  been  the  firil  to  f.^l!  in  their  duty.  Tiie 
^^wntry  of  Zug,  being  attacked  by  the  Swiis  in  IJS2,  lent  for 
J^Uicour  to  the  duke  of  Aiiilria  its  fovercign ;  but  iliar  prince, 
*^*ng  engaged  in  difjourfe  cjiiLerning   hij    hawks  iit   thj  time 
^teji  the  deputies  appearcii  before  him,  would   fearccly  eojide- 
*c end  to  hear  them.      Tiius  j'oanduned,  the  pcoi)le   of /jit  e:i- 
^«Jt*l  iiuo  tJic  Helvetic  confeJwracy  *.     The   city   of   Zurich 

^  See  Eucrlui,  Siml.-r,  AiiJ  Jw  *«VAitcvHU:. 
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had  been  in  the  fame  fituation  the  year  before.  Being  attacked 
by  a  band  of  rebellious  citizens  who  were  fupportcd  by  the 
neighbouring  nobility  and  the  houfe  of  Auftria,  it  made  applica* 
tion  to  the  head  of  the  empire:  but  Charles  IV.  who  was  then 
emperor,  declared  to  its  deputies  that  he  could  not  defend  it; — 
upon  which,  Zurich  fecured  its  fafety  by  an  alliance  with  the 
Swifs*.  The  fame  reafon  has  authorifed  the  Swifs  in  general 
to  feparatc  themfelves  entirely  from  the  empire,  which  never 
protefted  them  in  any  emergency :  they  had  not  owned  its  au- 
thority for  a  long  time  before  their  independence  was  acknow- 
ledged by«the  emperor  and  the  whole  Germanic  body^  at  the 
treaty  of  Weftphalia. 

CHAP.        XVIIL 

Of  the  Efiahllfhrncnt  of  a  Nation  in  a  Country. 

5  103-     TJITHERTO  we  have  confidcred  the  nation  merely  with 
Tcoumr^  r^O^c^  t°  ^^f^^^f'  without  any  regard  to  the  country  it  pot 

bjanatioD.  fcflcs.     Let  US  now  fdc  it  eftablifhcd  in  a  country,  which  be- 
comes its  own  property  and  habitation.     The  earth  belongs  to 
mankind  in  general ;  dcftined  by  the  creator  to  be  their  common 
habitation,  and  to  fupply  them  with  food,  they  all  poflefs  a  na- 
tural right  to  inhabit  it,  and  to  derive  from  it  whatever  is  ne- 
ceflary  for  their  fubfillencc,  and  fuitable   to  their  wants.     But 
when  the  human  race  became  extremely  multiplied,  the   earth 
was  no  longer  capable  of  furnifliing  fpontaneoufly,  and  without 
culture,  fufBcient  fupport  for  its  inhabitants ;  neither  could  it 
have  received  proper  cultivation  from  wandering  tribes  of  men 
continuing  to  poflefs  it  in  common.    It  therefore  became  nc- 
ceflary  that  thofe  tribes  fliould  fix  themfelves  fomc where,  and 
appropriate  to  themfelves  portions  of  land,  in  order  that  they 
might,  without  being  diilurbed  in  their  labour,  or  difappointed 
of  the  fruits  of  their  iiiduftry,  apply  themfelves  to  render  thofe 
lands  fertile,  and  thence  derive  their  fubfiftcncc.     Such  muft 
have  been  the  origin  of  the  rights  of  property  and  dominion: 
and  it  was  a  fufficient  ground  to  juftify  their  eftabiiflimcnt.. 
Since  their  introduftion,  the  right  which  was  common  to  all. 
mankind  is  individually  reftrifted  to  what  each  lawfully  pot- 
fcfTcs.     The  country   which   a  nation  inhabits,   whether  that 
nation  has  emigrated  thither  in  a  body,  or  that  tlic  different  fat- 
milies  of  which  it  confifts  were  previoufly  fcattcred  over  the 
country,  and  there  uniting,  formed  themfelves  into  a  political  fo- 
ciety, — that  country,  I  fay,  is  the  fcttlcment  of  the  nation,  and  it 
has  a  peculiar  and  exclufive  right  to  it. 
5  i?>\.        This  right  comprehenf!s  two  things  :   i.  The  domain^  by  vir- 
fts  ripht      tuc  of  which  the  nation  alone  may  ufe  this  country  for  the  fup- 
^artsln  its  P^X  ^^  ^^^  ncccflities,  may  difpofe  of  it  as  it  thinks  proper,  and 
poflcllioot 

*  Sec  the  fame  hiflorianp^  and  Bullingcr,  Sttunpf;  Tfchudii  and  Stcttlcr* 
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derive  from  it  every  adrantage  it  is  capable  of  yielding. — 2.  The 
emfire^  or  the  right  of  fovcrcign  command,  by  which  the  nation 
direSs  and  regulates  at  its  pleafurc  every  thing  that  paiTes  in  the 
coontry. 

When  a  nation  takes  pofTcflion  of  a  country  to  which  no  prior     ^  lo^. 
owner  can  lay  claim,  it  is  confidcred  as  acquiring  the  empire  or  Acqaifitioii 
forcrcignry  of  it,  at  the  fame  time  with  the  domain.     For  fincc  rcientyta^'* 
tbe  nation  is  free  and  independent,  it  can  have  no  intention,  in  a  vacant 
fettling  in  a  country,  to  leave  to  others  the  right  of  command,  or  ccnntry, 
Jnjr  of  thofe   rights   that  conftitutc  fovereignty.     The  whole 
Ijpacc  over  which  a  nation  extends  its  government,  becomes  the 
feat  of  its  jurifdidion,  and  is  called  its  territory. 

If  a  number  of  free  families,  fcattercd  over  an  independent     J  toS. 
country,  come  to  unite  for  the  purpofc  of  forming  a  nation  or  Another 
ibtc,  they  all  together  acquire  the  fo\ereignty  over  the  whole  ^""rlmp 
country  they  inhabit  5  for  they  were  previoufly  in  poflcffion  of  the  empiro 
the  domain, — a  proportional  (hare  of  it  belonging  to  each  indivi-  *"  «  free 
Jnal  family:  and  fince  they  arc  willing  to  form  together  a  poli-  '**"'*^''T' 
tical  fociety,  and  cdablifh  a  public  authority  which  every  mem- 
ber of  the  fociety  (hall  be  bound  to  obev,  it  is  evidently  their 
intention  to  attribute  to  that  public  autiiority  the  right  of  com- 
ttand  o\'cr  the  whole  country. 

All  mankind  have  an  equal  right  to  thingii  that  have  not  yet     5  207. 
Wlcn  into  the  pofleiTion  of  any  one ;  and  thofe  things  belong  to  ^^^^  *  «»- 
the  pcrlbn  who  firft  takes  pofllffion  of  them.     When  therefore  ^'**:°  *f  J"^ 
A  nation  nnds  a  country  uninhabited  and  without  an  owner,  it  itfdf  a  de- 
nay  lawfully  take  poflcflTion  of  it :  and  after  it  has  fufEciently  fc^t  coun- 
■ttde  known  its  will  in  this  refpcfl,  it  cannot  be  deprived  of  it  ^'^' 
by  another  nation.     Thus  navigators  going  on  voyages  of  dif- 
cotery,  famiOted  with  a  commiifion  from  their  fo\'ereign,  and 
nicrting  with  iflands  or  other  lands  in  a  defert  (late,  have  taken 
Poflcl&on  of  them  in  tlic  name  of  their  nation :   and  this  title 
nai  been  afually  refpecled,  provided  it  was  foon  after  followed 
by  a  real  poflcffion. 

But  it  is  queftioned  whether  a  nation  can,  by  the  bare  a£l  { 20?. 
•f  taking  potfeflion,  appropriate  to  itfeif  countries  which  it  ^  quefiion 
**i  not  really  occupy,  and  t!ius  cngrofs  a  much  greater  extent  ^"^\**"  '*'^' 
•[territory  than  it  is  able  to  people  or  cultivaio.  It  is  not 
*ficiilt  to  determine,  that  fuch  a  prctenfion  would  be  an  abfo- 
b^e  infringement  of  the  natural  rights  of  men,  and  repugnant 
••Ac  views  of  nature,  which,  having  deftined  inc  wholt  earth  to 
^>piy  the  wants  of  mankind  in  general,  gives  no  nation  a  right  to 
•P^priate  toitfelf  a  country,  except  for  the  purpofe  of  making  ufc 
?ti^and  not  of  hindering  others  from  dcrivin;;  advantage  from 
*•  The  law  of  nations  will  thc^e^^^re  nv>t  acknowledge  the  property 
•rf  fovereignty  of  a  nation  over  any  uninhabited  countries,  cx- 
J*pt  tliofc  of  which  it  has  really  t.ik:n  aClual  poll'cirion,  in  which 
'^bas  formed  fettlements,  or  of  which  it  makes  ai.lual  ufe.  In 
**tli  when  navigators  have  met  wlih  defert  countries  in  whicli 
4ofc  of  oriier  nations  had,   in  their   iranficnt  vifits,  erected 
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fome  monument  to  fliew  their  having  taken  pofleflion  of  them, 

they  have  paid  as  little  regard  to  that  empty  ceremony,  as  to  the 

regulation  of  the  pope?,  who  divided  a  great  part  of  the  world 

between  the  crow^ns  of  Callile  and  Portugal  * 

€  109.  ^       There  is  another  celebrated  qucflion,  to  which  the  difcovery 

be  Uwful ''  ^^  ^^^  "^^'  world  has  principally  given  rife.     It  is  aflccd  whether 

topoffcfsa  *  nation  may  lawfully  take  poflclTion  of  fomc  part  of  a  vaft 

part  of  a     country,  in  which  there  arc   none  but  erratic  nations  whofe 

5**JJ"I7 ,     fcanty  population  is  incapable  of  occupying  the  whole?     We 

only  by  a    ^^^'^  already  obfcrvcd  (§  81),  in  cllablilhing  the  obligation  to 

fewwao-    cultivate  the  earthy   that  thofe  nations  cinnot  exclufively  ap- 

dcring        propriate  to  themfelvcs  more  land  than  they  have  occaGon  for, 

^'  "*         or  more  than  they  are  able  to  fettle  r.nd  cultivate.     Their  un- 

fettlcd  habitation  in  thofe  immcnfe  regions  cannot  be  accounted 

a  true  and  legal  poflTcfTion  j  and  the  people  of  Europe,  too  clofely 

pent  up  at  home,  finding  land  of  which  the  favages  Itood  in  no 

•0  aftual  and  conflant 
Tiun  of  it,  and  fettle  it 
with  colonics.  The  earth,  as  we  have  already  obferved,  belongs 
to  mankind  in  general,  and  was  dcfigncd  to  furnifli  them  wiSi 
fubfiftcncc :  if  each  nation  had  from  the  bcijinning  refolved  to 
appropriate  to  itfclf  a  vail  country,  that  the  people  might  live 
only  by  hunting,  fifliing,  and  wild  fruits,  our  globe  would  not 
be  fuffitient  to  n-.aintain  a  tenth  pari  of  its  prefcnt  inhabitants. 

*  Thofe  decrees  bcinp  cf  a  viry  fin;:i!W  nature,  aiiv!  hr.rdly  any  whore  to  he 
f(unc!  ':ut  ir,  vtry  fcai no  boolis,  the  rt-atlcr  wil.  i.ot  bv  difj-lrafcd  with  foeing  hcrt 
an  c>tr3»il  of  tl.em. 

1  lie  bull  ci  Abnandtr  VI.  Vy  which  he  piv  s  to  i->rdinand  and  Ifabcll.i,  kinj 
and  quji'ii  cf  Calt;i.;  and  Air».^c:i,  llic  Nlw  Woild,  Jiiwovcrcd  by  Chtiilophcr 
Cr/.-.:i.:'  'j  .. 

'*  T^Idtu  proprio,  rfa\«thr  pn;)f)  prm  ad  vfftr.im.vrl  alrrrlr.s  pro  vob's  fuperhoc 
**  no*  IS  ol^lat.T  pctitiouis  inllaiirinm,  fed  dc  nollia  xr.cju  libciahtate,  A:  ex  ecru 
**  K'ijMia,  aiT  dv"  .ipi.Uul:i..-v'  |  urdla:).^  phintudiiiv:,  oni.ns  iiMila»  &  teir.is  fJiDiiti, 
*'  i^.vc•ll!.^^,  ^v  invi  n'riid.i!.,  il-  re»5ta?  Sz  dctejri-iK*;is  vi.-i:-*  cn-rd'.iTem  &  meridiem," 
/"drnwinp  a  line  fiom  one  pole  to  the  othtr,  at  a:i  hundrrd  Ifapucs  to  the  vrcft  of 
'Wc  Azo^^•.^\  •'  r.mlorirate  omiripotcntis  Dei  uo'ims  in  bt-to  Fttro  cone t. flu,  ac  vica- 
**■  r.:iru<  Tifii  Lhii.li,  <^ua  fiin<^iiiur  in  t^iiis  cum  oniuibus  ili:u*um  doniini'-s» 
"  r.i".  :*in'.':  ii=,  i^c.  vobi*,  hxictlil'urciue  &  fucjcForihus  vrftii*,  Caftrlisc  &  Li'gi- 
-'  or.is  ;c..!lu^,  in  HT])cru'.im  t^n^rc  pnlciiti'.im  dor.amo,  concedin:us,  alTigna-  . 
^'  nvK ;  vi'fouc.  &  li.Lredes  ac  luccefl'orc'K  p  a:r.'-.t()V  illcrum  doniinos,  cum  pltnai 
■»  iil.-r.i  -^i  i"iii'  iiM»ii:i  joteilatc,  auc-tontate  Ac  iuni'di^li'inc,  fit- imua,  CMillituimus 
••  ^c  yl  i-./..".r.i:-  '■  The-  pope  exccj-t-  o::I}*  v.  ha*,  mi^rht  be  in  th:  poffefTion  cf  Ibmc 
c^].  T  '"1.-1:1  ■.,;'.  princ-  ir.l-nc  tlic  year  i.i.<:,  -  aj  if  he  hi-d  a  cr'ater  ri^'ht  to  giye 
wbui  It  '«iii^  t«1  10  n.  t>>Kiy,  an/.  Lfpcci.dly  uiiat  whs  ponen'ca  l>y  the  Ar.cric^ia  na* 
'lO'.-.— IK  .n'v's:  '*  Ac  «p!ii>ini:un«]»jc  pcif'T.'.s  ciijuHiji-uiue  di^nitatiji,  tt'*ni  im« 
"  p.  !  ).s  !i  1 :  .:il^,  (laf-?,  ffradus,  ordini.s  vd  i.i.iKlitior.is,  fub  o.comniiini-Titiosii 
•'  1.  r..  f '.*::■•.■  pjri.a,  qur.m  en  ipfo,  fi  rourra  Iccerint,  in<-iirrarit,  dill:i«^:ui  :a« 
«   !-..'.i.  iri'.«  n.-  :i/.  iiilula-t  &.  terras  firn".!!  invenr.'.tt  U  iiivcnicnui^,   dcte6l«»  U  de- 

*•    •  ':.'i.;:i--.  v  ri"'.;.-  <)Cv.i<ic.iiteni  &  nieriJicni pr»>  nirrcbub  halcdi^.  rel 

♦'  r/-.  .\.-  ,'\i.\  ol  L..ula.  .iLceiiere  pr.x-luniant  a'  fpic  vciha  ac  hircdum  Sc  fu.ccffb- 
*'  f'M-.i  v':*if'iu::j  p: :edicloi i:ni  liccntia  f|ici..Ii.  *Vc.  U  turn  KomoK  apud  6.  I'c* 
**  tin  in  .  I  ii'i  i.<r;.-.  IV.  ii"i  a<.  Maji,  I'ui-tilic  i.uMii  anno  pi  into."  Ltihnitii  CW«c 
ytar.  1--.  .'.'.   '■'■/•.  .r .'.//.  hipi-tn.  2Cj, 

Sti.  ;j-.  '  A',  t-//.  16;.)  the  buil  bj  wh'ch  pore  Nicholas  V.  gave  to  AlnhonfOf 
Viiv;  «f  i'  ilM'.-l,  ..nd  to  liic  Ii.funt  Henrv,  the  ovtnignt^  of  Guinea,  a-id  'hft 
J-  7'.v»r  "  •'  iti'-riii  \\  the  Ii.ir!>iroU'.  nat  oi's  «f  ihofe  iduntiie*,  forbidding  any  t-thcr 
i<-  -.i.i.  :!-  .:  v:-i:in:ry,  without  tlxe  pctmiuiuu  ol  roiiu^ii.  ihis  it«l  ii  d:itcd  Ruxnc 
^tw  :i.c  :.L  ci  j.u»uary,  1^54. 
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Vc  do  not  therefore  deviate  from  the  views  of  nature  in  con- 
iLiing  the  Indians  within  n:irrowcr  limits.  However,  we  can- 
not help  praifinj;  the  moderation  of  the  Englifh  puritans  who 
firil  fettled  in  New  England  ;  who,  notwithftanding  their  being 
fumiflied  with  a  charter  from  their  fovereign,  purchafed  of  the 
IrMlans  the  land  of  which  thcjr  intended  to  take  poflcfhon  •• 
This  laudable  example  was  followed  by  William  Penii  and  tlic 
colony  of  quakers  that  he  conduftcd  to  Pcnnfylvania. 

When  a  nation  takes  poflcflion  of  a  diftant  country,  and  fettles  $  no. 
a  colony  there,  that  country,  though  feparatcd  from  the  prin-  Coloniet. 
cipil  cthbiilhmcnt,  or  mother-  country,  naturally  becomes  a  part 
•"■t  the  (late,  equally  with  its  ancient  poflcflions.  Whenever 
il-crcforc  the  polirical  laws,  or  treaties,  make  no  diftinftion  be- 
tween them,  every  thing  faid  of  the  iciritory  of  a  nation,  muft 
a-fo  extend  to  its  coloiiics. 


CHAP.    XIX. 

Ofcur  Sat  lye  Country  ^  and  j ever  al  Things  that  relate  to  it. 

'THE  whole  of  the  countries  poflcfTcd  by  a  nation  and  fubjc£l     §  «»'• 

to  its  law?,  forms,  as  wc  have  already  faid,  its  territory,  ^^j^^"^**®"^ 
anJ  is  the  common  country  cf  all  the  individuals  of  the  nation. 
^>c  have  been  obliged  to  anticipate  the  definition  of  the  term, 
«J«/:vf5[rfi;:rv  (§  122),  becaufe  our  fubje£l  led  us  to  treat  of  the 
Icvc  of  our  country, — a  virtue  fo  excellent  and  fo  neccflary  in  a 
fi«c,  Suppofing  then  this  definition  already  known,  it  remains 
^1  wc  Ihould  explain  fcverai  things  that  have  a  relation  to  this 
fu^jed,  and  anfwcr  the  queilions  that  naturally  arife  from  it. 

^hc  citizens  are  the  members  of  the  civil  fociety:  bound  to  .§«»«• 
*lw*fociety  by  certain  duties,  and  fubjecl  10  its  authority,  ^licya"d"na- 
cquallf  participate  in  its  advantages.  The  natives  or  natural-  tivct. 
I'pni  citizens,  are  thofc  born  in  the  country,  of  parents  who  arc 
^i|i2cns.  As  the  fociety  cannot  exift  and  perpetuate  itfelf  olhcr- 
^^Gethan  by  the  children  of  the  citizen^',  tiiofc  children  naturally 
follow  the  londitien  of  their  fathers,  and  fucceed  to  all  their 
"gill.  The  fociety  is  fuppofed  to  dclirc  tliis,  in  confcqacncc 
0^  *hal  it  owcb  to  its  own  prefervation  ;  and  it  is  prelumcd,  as 
*wtcr  of  courfe,  that  eat  h  citizen,  on  entering  into  fociety,  re- 
^^'^  to  his  children  the  right  of  becoming  members  uf  it. 
The  country  of  i!ie  fathers  is  therefore  that  of  tlie  clnidrcn  5  and 
•hcff  become  true  citizens  merely  by  their  Licit  confcnt.  Wc 
■j^H  foon  fee,  whether,  on  their  coming  to  the  years  of  difcro- 
tioii,  they  may  remunce  their  right,  and  wl.at  they  owe  to  the 
"*itiy  in  which  they  were  born.  I  fay,  that,  in  order  to  be  of 
J'iC  country,  it  is  necofliiry  that  a  perfon  be  born  cf  a  father  who 
•^'lilizcn;  for  if  he  is  born  there  of  a  fv-rci^iier,  it  will  bo 
•■^^y  ll;C  place  of  his  birth,  and  not  his  touniry. 

•  i  :.flory  of  the  En^lin;  C.)!o  .Ici  in  K. .  ih  Ant:  '.ra. 
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5  *M«         The  inhabitants,  as  diftinguiflied  from  citizens,  arc  foreigner9» 
Iphabitants.  ^j^^  ^^^  permitted  to  fettle  and  (lay  in  the  country.    Bound  to 
the  fociety  by  their  refidence,  thev  are  fubjeft  to  the  laws  of  the 
(late,  while  they  refide  in  it ;  and  they  are  obliged  to  defend  it^ 
becaufe  it  grants  them  protection,  though  they  do  not  participate 
in  all  the  rights  of  citizens.     They  enjoy  only  the  advantages 
which  the  law  or  cuilom  gives  them.    The  perpetual  inhabitants 
are  thofe  who  have  received  the  right  of  perpetual  refidence. 
Thefe  are  a  kind  of  citizens  of  an  inferior  order,  and  arc  united 
to  the  fociety,  without  participating  in  all  its  advantages.  Their 
children  follow  the  condition  of  their  fathers ;  and  as  the  ftatc 
has  given  to  thefe  the  right  of  perpetual  refidence,  their  right 
■    paiTes  to  their  pofterity. 
5  1X4.         A  nation,  or  the  fovereign  who  rcprefents  it,  may  grant  to  a 
Katnralift-  foreigner  the  quality  of  citizen,  by  admitting  him  into  the  body 
of  the  political  fociety.   Tliis  is  called  naturalifation.    There  are 
fome  ftates  in  which  the  fovereign  cannqt  grant  to  a  foreigner  all 
the  rights  of  citizens, — for  example,  that  of  holding  public  offices, 
— and  where,  confequently,  he  has  the  power  of  granting  only' an 
imperfe£k  naturalifation.     It  is  here  a  regulation  of  the  funda- 
mental law,  which  limits  the  power  of  the  prince.  In  other  ftates, 
as  in  England  and  Poland,  the  prince  cannot  naturalife  a  fingle 
perfon,  without  the  concurrence  of  the  nation  reprefentcd  by  its 
deputies.  Finally,  there  are  iiates,  as,  for  inAauce,  England, where 
the  fingle  circumftance  of  being  born  in  the  country  naturalifes 
the  children  of  a  foreigner. 
§  215.         It  is  afked,  whether  the  children  born  of  citizens  in  a  foreign 
Children  of  country  are  citizens?    The  laws  have  decided  this  queftion  in 
boniTna    fcveral  countries,  and  their  regulations  muil  be  followed.     By 
foreign       the  law  of  nature  alone,  children  follow  the  condition  of  their 
country,     fathers,  and  enter  into  all  their  rights  (§  212)  5  the  place  of  birth 
produces  no  change  in  this  particular,  and  cannot  of  itfelf  fumifh 
any  reafon  for  taking  from  a  child  what  nature  has  given  him  | 
I  fay  *  of  itfelf,'  for  civil  or  political  laws  may,  for  particular 
reafons,  ordain  otherwifc.   But  I  fuppofe  that  the  father  has  not 
entirely  quitted  his  country  in  order  to  fettle  elfewhere.    If  he 
has  fixed  his  abode  in  a  foreign  country,  he  is  become  a  mem* 
ber  of  another  fociety,  at  Icall  as  a  perpetual  inhabitant  i  and  his 
children  will  be  members  of  it  alfo. 
§  2i6.         As  to  children  bom  at  fea,  if  they  arc  born  in  thofe  parts  of 
Oi.idrcn     j^  ^j^^^^  ^^^  poflefled  by  their  nation,  they  are  born  in  the  coun- 
'  try:  if  it  is  on  the  open  fea,  there  is  no  reafon  to  make  a  di- 
ftinclion  between  them  and  thofe  who  are  born  in  the  country; 
for,  naturally,  it  is  our  extraftion,  not  the  place  of  our  birth, 
that  gives  us  rights :  and  if  the  children  arc  bom  in  a  veflel  be- 
longing to  the  nation,  they  may  be  reputed  born  in  its  territo- 
ries ;  for  it  is  natural  to  confider  the  vcfl'els  of  a  nation  as  parts 
of  its  territory,  efpccially  when  they  fail  upon  a  free  fea,  fincc 
the  ilate  retains  its  jurifdiftion  over  thofe  vcfiels.     And  as,  ac- 
cording to  the  commonly  received  culloni,  this  jurifdiSion  is 
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preferred  over  the  vcflcis,  even  in  parts  of  the  fea  fubjecl  to  a 

foreign  dominion,  all  the  children  born  in  the  vefTcls  of  a  nation 

are  confidered  as  born  hi  its  territory.   For  the  fame  rcafon,  thofe 

bom  in  a  foreign  veflcl  arc  reputed  bom  in  a  foreign  country,  un- 

lefs  their  birth  took  place  in  a  port  belonging  to  their  own  nation : 

for  the  port  is  more  particularly  a  part  of  the  territory  -,  and  the 

mother,  though  at  that  moment  on  board  a  foreign  veflcl,  is  not 

on  that  account  out  of  the  country.  I  fuppofo  that  (he  and  her  huf- 

and  have  not  quitted  their  native  country  to  fettle  elfevvhere. 

For  the  fame  reafons  alfo,  children  born  out  of  the  country  in       §  ^i"- 
ilic  armies  of  the  (late,  or  in  the  houfe  of  its  minifter  at  a  forcien  1^ '   :f"»K- 
court,  are  reputed  born  m  the  country;  lor  a  citizen,  who  is  ab-  armies  of 
fcnt  with  his  family  on  the  fervice  of  the  (late,  but  dill  dependent  the  ftate.oi 
on  it,  and  fubjecl  to  its  jurifdidlion,  cannot  be  confidcred  as  I,"  jts^mr^' 
baring  quitted  its  territory.  sifter  at  a 

Scalimeni  is  a  fixed  refidence  in  any  place  with  an  intention  foreign 
of  always  (laying  there.     A  man  does  not  then  edablifli  his  fet-  ^^^"' 
tlement  in  any  place,  unlcfs  he  makes  fufuciently  known  his      $  21S. 
intemion  of  fixing  there,  either  tacitly,  or  by  an  exprefs  decla-  Settlement 
niion.  However,  this  declaration  is  no  reafon  why,  if  he  after- 
wards changes  his  mind,  he  may  not  transfer  his  fcttlcnient  elfe- 
vhcrc.  In  mis  fenfe,  a  perfon  who  (lops  <it  a  place  upon  buCnefs, 
evcD  though  he  (lay  a  long  time,  has  only  a  fimple  habitation 
there,  but  lias  no  fetilcment.  Thus  the  envoy  of  a  foreign  prince 
ha>  not  his  fcttlement  at  the  court  where  he  refidcs. 

The  natural  or  original  ftttlcment  is  that  which  wc  acquire 
by  birth,  in  the  place  where  our  father  has  his ;  and  we  arc 
conlidered  as  retaining  it,  till  wc  have  abandoned  it,  in  order  to 
chide  another.  The  acquired Jettlemcnt  (aJjlititiumJ  Is  that  where 
^  fettle  by  our  own  choice. 

Vagrants  are  people  who  have  no  fcttlement.  Confcquently  ^  *'9- 
thofe  bom  of  vagrant  parents  have  no  country,  fince  a  man's  ^S"^"* 
country  is  the  place  where,  at  the  time  of  his  birth,  his  parents 
Iwul  their  fcttlement  (§  122),  or  it  is  the  Hate  of  which  his  father 
^^thcn  a  member; — which  comes  to  the  fame  point:  for  to 
fettle  for  ever  in  a  nation,  is  to  become  ::  member  of  it,  at  Icaft 
3*  a  perpetual  inhabitant,  if  not  with  all  the  privileges  of  a 
citizen.  Wc  may,  however,  confidcr  the  country  of  a  vagrant 
to  be  that  of  his  child,  while  that  vagrant  is  confidcred  as  not 
Mving  abfolutely  renounced  his  natural  <  t  original  fcttlement. 

Many  didinflions  will  be  nccelTary  in  oulcr  to  give  a  rem-     }  ^'^' 
plctc  folution  to  the  celebrated  oueiiion,  whether  a  man  may  ?^i^'**\!,* 
S"«m$  country  or  the  locicty  of  which  he  iS:  a  member,    i.  The  quithii 
^drcn  are  bound  by  natural  ties  to  the  focieiy  in  which  they  toumry, 
^w  born :  ll:ey  arc  under  an  obligation  to  (how  th.mfclvcs 
r'trful  for  the   protection   it  has  alVordcd    to    their   fathers, 
*^  are  in  a  great  meafure  indebted  t«>  it  for  their  birtli  and 
•*'ttcaiicn.     They  ought  therefore  to  love  it,  as  we  have  al- 
'^•f  (hewn   (^122), — to  txprcfs  a  jud   gia'.itudc   to   it,  and 
jcquitc  its  ferviccs  as  far  as  polFible  by  Ic.vini^  it  \r\  turn.    Wc 
*^Tc  obfcr^cd  above  ^f  212},  th.\t  iluy  have"  u  right  to  enter 

II  4      '  intQ 
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into  the  fociety  of  which  their  fathers  were  members.  But 
every  man  is  born  free ;  and  the  fon  of  a  citizen,  when  come  to 
the  years  of  difcretion,  may  examine  >*'I-.ethcr  it  be  convenient 
for  him  to  join  the  fociety  for  which  he  was  deilincd  by  hift 
birth.  If  he  docs  not  find  it  advantat^cous  to  remain  in  it,  he  is 
at  liberty  to  quit  it  on  making  it  a  compenlation  for  what  it  has 
done  in  his  favour  *,  and  preferA'ing,  as  far  as  his  new  engage- 
ments will  allow  him,  the  fcniiments  of  love  and  gratitude  ne 
owes  it.  A  man's  obligations  to  his  natural  country  may,  how- 
ever, clianpc,  leflen,  or  entirely  vanifli,  according  as  he  Ihall  have 
quitted  it  lawfully,  and  with  good  rcafon,  in  order  to  chcofe 
another,  or  has  been  baniflied  from  it  defervedly  or  unjullly,  in 
due  form  of  Jaw,  or  by  viokrice. 

2.  As  foon  as  the  fon  of  a  citizen  attains  the  age  of  manhoodf 
and  a£ls  as  a  citizen,  he  taciily  a:Tumes  that  character ;  his  obliga- 
tions, like  thofc  of  others  who  exprefsly  and  formally  enter  into 
engagements  with  fociety,  become  flrongcr  and  more  extenfive : 
but  the  cafe  is  very  difFerent  with  refpe^t  to  him  of  whom  w^c 

*  have  been  fpeaking,    VV^hen  a  fociety  has  not  been  formed  for  a 

determinate  time,  it  is  allowable  to  quit  it,  when  that  feparation 
can  take  place  without  detriment  to  the  fociety.  A  citizen  may 
therefore  quit  the  (late  of  which  he  is  a  nicn>ber,  provided  it  be  not 
in  fuch  a  conjunfture  when  he  cannot  abandon  it  without  doing 
it  a  vifible  injury.  But  we  mufl  here  draw  a  diftinflion  between 
what  may  in  ftrift  jufticc  be  done,  and  what  is  honourable  and 
conformable  to  every  duty, — in  a  word,  between  the  internal  and 
the  external  obligation.  Every  man  has  a  right  to  quit  his  coun- 
try, in  order  to  fettle  in  any  other,  when  by  that  ftep  he  does 
not  eiHiangcr  the  welfare  of  his  country.  But  a  good  citizen 
will  never  determine  on  fuch  a  Hep  without  neceflity,  or  without 
very  llrong  rcafons.  It  is  taking  a  dilhonourable  advantage  of 
our  liberty,  to  quit  our  allbciates  upon  (light  pretences,  after 
having  derived  confiderable  advantages  frorr,  them  :  and  this  is 
the  cafe  of  every  citizen  with  refpeclt  to  his  country 

3.  As  to  thofe  who  have  the  cowardice  to  abandon  their 
country  in  a  time  of  danger,  and  feek  to  fccure  themfelves  in- 
ftead  of  defending  it, — they  manifellly  violate  the  focial  com- 
pact, by  which  all  the  contraclinjy  parties  engaged  to  defend 
themfelves  in  an  united  body,  and  in  concert :  they  are  infamous 
dcfcrters  whom  the  ftate  has  a  right  to  puniih  fcverely  f. 

*  This  is  the  foundation  of  the  tax  paid  on  quitting  si  country,  called,  in  Latin  ^ 
tenfu  i  cr:  i  ^tutionis. 

i-  Clia  ic.-' Xir.  condL'inncd  to  (Uaih  an-l  CNCCiiK-d  ^^^trrrral  Patkul,  a  native  c  ■? 
t: :..    ..  v...^.  1...  1,-.  >  »,..)..  n-;!'.^.-...^  ...   ^^    .«...  »  u    tU.-.  c».^..,       n« ->  » 


I' 

(as  every  Irn.-.  tiiizcn  i-  at  l.lxity  to  Cu,  txn-jt,  jn  wc  ha^o  oi>;crvcd  above,  i*^  ^ 

ciitica!  moment  wlu-n  the  ciitumilaiin  -.  (;f  lii-  copiitry  rcquivi;  the   ;.id  cf  all  i*-*" 

|ous)~anl  the  Klr-j^  u{  Swcd'-i',  by  jjr:iu:t:i:  ij  hini  tJ  I'v-'li  l;it  jiiDpcity,  had  ca*' 

fcutsd  CO  his  cmigracgu. 

Ill 
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In  z  lime  of  peace  and  tranquillity,  when  the  countrv  has  tk>„5  =»'• 
atlual  need  of  all  Iicr  children,  the  very  welfare  of  the  (late,  ^IJ^ayab^ 
and  that  of  the  citizens,  requires  that  every  individual  be  at  ftrthimfclf 
libcTiT  to  travel  on  buiinefs,  provided  that  he  be  always  ready  for  *  t^inc. 
to  return,  whenever  the  public  intereft  recalls  him.     It  is  not 
ptefumed  that  any  man  has  bound  himfelf  to  the  fociety  of  which 
he  is  a  member,  by  an  enjra-rement  never  to  leave  the  country 
when  the  interefl  of  his  aiFairs  requires  it,  and  when  he  can  ab- 
fcnt  himfelf  without  injury  to  his  country. 

The  politif  al  laws  of  nations  vary  creatly  in   this  refpeft.  ,^.^*^* 
In  lomc  nations,  it  is  at  all  times,  except  in  cal.  of  actual  war,  ^f  ^j^^   u^ 
allowed  to  every  citizen  to  abfent  himfelf,  and  even  to  quit  the  littcal  law* 
country  altogether,  whenever  he  thinks  proper,  without  alleging  j.°  *^""' 
any  reafon  for  it.  This  liberty,  contrary  in  its  own  nature  to  the  ^'   ' 
welfare  and  fjfety  of  fociety,  can  no  where  be  tolerated  but  in  ^c  Jbend. 
a  country  dedituce  of  refources  and  incapable  of  fupplying  the 
wmts  ot  its  inhabitants.     In  fuch  a  country  there  can  only  be 
an  imperfect  fowiety ;  for  civil  fociety  ought  to  be  capable  of 
enabling  ail  its  members  to  procure  by  their  labour  and  induilry 
all  die  necetTaric*!  of  life  : — unleTs  it  efFedts  this,  it  has  no  right 
torequire  them  to  devote  ihemfeives  entirely  to  it.   In  fome  other 
fi4i:s,  every  citizen  is  left  at  liberty  to  travel  abroad  on  bufinefs, 
but  not  to  quit  his  country  altogether,  without  the  exprefs  per- 
aiaiua  of  the  fovcrcign.     Finally,  there  arc  (tates  where  the 
ngourof  the  government  will  not  permit  any  one  whatfoever  to 
gu  out  of  the  country,  without  pallports  in  form,  which  are  eveti 
DOC  t^rantcd  without  great  diilkulty.     In  all  thefe  cafes  it  is  ne- 
cctLry  tu  conform  to  the  la^s,  when  they  are  made  by  a  lawful 
authority.     But  in  the  hit- mentioned  cafe,  the  fovercign  abufes 
lus  power,  and  reduces  his  fubjeOls  to  an  infupportablc  llavery,  if 
'^ercfure:»  them  pcrmiiFion  to  travel  for  their  own  advant^^e,whcii 
l>c  might  grant  it  to  them  without  inconvenience,  and  without  dan- 
prto  the  ftate.  Nay  it  will  prefently  appear,  that,  on  certain  oc- 
c'tJons,  he  cannot,  under  any  pretext,  detain  perfons  who  wifli  to 
V^  the  country  with  the  intention  of  abandoning;  it  for  ever. 

Tlwrc  are  cifes  in  which  a  citizen  has  an  abfolute  right  to   ,5  ';?• 
''snouncc  his  country,  and  abandon  it  entirely, — a  right,  founded  ^hj^J^"  ci- 
^  rcafona  derived  from  the  very  nature  of  the  focial  compadl. —  i.zen  hi«  a 
.'•  If  the  citizen  cannot  procure  fubtillcncc  in  his  own  countrv,  r-iHttjqaii 
f  U  undoubtedly  lawful  for  him  to  leek  it  elfewlicre.     For  poA-  ^»'»*=^"«»*')- 
f|eaj  or  civil  l'o«.icty  being  entered  into  only  with  a  view  of  faci- 
''^'itiiig  to  each  of  its  members  ihe  means  of  fupi  oning  himfcif^ 
*'Ui  Qi  living  in  h.ippincfd  and  fafcty,  it  would  oe  abfurd  to  prc- 
**Qd  that  a  membLt,  wliom  it  cannot  furnilh  with  iuch  things  .13 
***  mo:l  neceifary,  has  not  a  ri^li:  to  lea\e  it. 

2.  It  ijio  body  of  the  locieiy,  or  he  who  reprefents  it,  abfolutely 
■*il  to  difLh..rpc  their  obli-jaricn.-*  toward.^  a  citizen,  the  latter  may 
^*Uidraw  iimileif.  Fur  if  o:ie  of  the  contr.ictir.g  panics  docs 
J^  cbfcrve  hi*  engine mcr.ti:,  il  c  mher  L  no  lor.^er  bound  to 
•^Sl  hli>  for  Cz  co:i:riCt  is  rcwii^rccai  between  t:.^  locijty  z:\A 

i;s 
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its  members.     It  is  on  the  fame  principle  alfo  that  the  fociety 
may  expel  a  member  who  violates  its  laws. 

3.  If  the  major  part  of  the  nation,  or  the  fovereign  who  re- 
prefents  it,  attempt  to  ena£t  laws  relative  to  matters  in  which 
the  focial  compaA  cannot  oblige  every  citizen  to  fubmiflioDy 
thofe  who  are  averfe  to  thefe  laws  have  a  right  to  quit  the  fo- 
ciety,  and  go  fettle  elfewhere.  For  inftance,  if  the  fovereign,  or 
the  greater  part  of  the  nation,  will  allow  but  one  religion  in  the 
ftate,  thofe  who  believe  and  profefs  another  religion  have  z  r^ht 
to  withdraw,  and  to  take  with  them  their  families  and  efTedls.  For 
they  cannot  be  fuppofed  to  have  fubjefbcd  thcmfelves  to  the  au^ 
thority  of  men,  in  affairs  of  confcience  * ;  and  if  the  fociety  fufiers 
and  is  weakened  by  their  departure,  the  blame  mud  be  imputed 
to  the  intolerant  party :  for  it  is  they  who  fail  in  their  obferrance 
of  the  focial  compact, — it  is  they  who  violate  it,  and  force  the 
others  to  a  feparation.  We  have  elfewhere  touched  upon  fome 
other  inftances  of  this  third  cafe, — that  of  a  popular  ftate  wifh- 
ing  to  have  a  fovereign  (§  33), — and  that  of  an  independent  nar 
tion  taking  the  refolution  to  fubmit  to  a  foreign  power  (§  195)* 

$.**4'         Thofe  who  quit  their  country  for  any  lawful  reafon,  with  a 
*^^^    defign  to  fettle  elfewhere,  are  called  emigrant s^  and  take  their 
families  and  property  with  them. 

§  «i5*        Their  right  to  emigrate  may  arife  from  fcveral  fources.   I.  In 
their  right,  the  cafes  we  have  juil  mentioned  (§  223),  it  is  a  natural  right, 
which  is  certainly  referred  to  each  individual  in  the  very  com- 
pa£l  itfelf  by  which  civil  fociety  was  formed. 

2.  The  liberty  of  emigration  may,  in  certain  cafes,  be  fecured 
to  the  citizens  by  a  fundamental  law  of  the  ibite.  The  citizens 
of  Neufchatel  and  Valangin  in  Switzerland  may  quit  the  country 
and  carry  off  their  effeds  at  their  own  pleafure,  without  even 
paying  any  duties. 

3.  It  may  be  voluntarily  granted  them  by  the  fovereign. 

4.  Finally,  this  right  may  be  derived  from  fome  treaty  made 
with  a  foreign  power,  by  which  a  fovereign  has  promifed  to  leave 
full  liberty  to  thofe  of  his  fubjects,  who,  for  a  certain  reafon,  on 
account  of  religion  for  indance,  defire  to  tranfplant  themfelves 
into  the  territories  of  that  power.  There  are  fuch  treaties  be- 
tween the  German  princes,  particularly  for  cafes  in  which  re- 
ligion is  concerned.  In  Switzerland  likewife,  a  citizen  of  Bern 
who  wifhes  to  emigrate  to  Fribourg  and  there  profefs  die  religion 
of  the  place,  and  reciprocally  a  citizen  of  Fribourg  who,  for  a 
finiilar  reafon,  is  dcfirous  of  removing  to  ficrn,  has  a  right  to  quit 
his  native  country,  and  carry  off  with  him  all  his  property. 

It  appears  from  feveral  pafl'ages  in  hiilory,  particularly  the 
hillory  of  Switzerland  and  the  neighbouring  countries,  that  the 
law  of  nations,  eftablifhcd  there  by  cuflom  feme  ages  Kick,  did 
not  permit  a  Hate  to  receive  the  fubie<fts  of  another  ftate  into 
the  number  of  its  citizens.    This  vicious  cuitom  had  no  other 

•  Sec,  above,  the  chi^'tcr  on  relljion.  ^    - 

foundation 
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foundation  than  the  flatcry  to  which  the  people  were  then  re« 
duced.  A  prince,  a  lord,  ranked  his  fubjedls  under  the  head  of 
his  private  property:  he  calculated  their  number,  as  he  did  that 
of  his  flocks;  and,  to  the  difgrace  of  human  nature,  this  llrange 
abufc  is  not  yet  every  where  eradicated. 

If  the  fovereign  attempts  to  molell  thofc  who  have  a  right  to  |ff>j*fj' 
cmimte,  he  does  them  an  injury ;  and  the  injured  individuals  may  reign  in- 
bwfully  implore  the  protection  of  the  power  who  is  willing  to  re-  fringes 
aifc  them.  Thus  we  have  feen  Frederic  William,  king  of  Pruflia,  {J^i^{^f^• 
grant  his  protection  to  the  emigrant  proteftants  of  Saitzburgh.     tjjem! 

The  name  oi  fuppUcants  is  given  to  all  fugitives  who  implore 
the  prote£Uon  of  a  fovereign  againft  the  nation  or  prince  they  suppuSmi, 
bfc  quitted.   We  cannot  folidly  eftablifli  what  the  law  of  na- 
tkmi  determines  with  refpcct  to  them,  until  we  have  treated  of 
the  duties  of  one  nation  towards  others. 

Fuallyi  exile  is  another  manner  of  leaving  our  country.  An  5  »»'• 
m/r  is  a  man  driven  from  the  place  of  his  fcttlemcnt,  or  con-  ^^[j^J^^ 
ilnincd  to  quit  it,  but  without  a  mark  of  infamy.  Banifliment 
iia  Gmilar  cxpuliion,  with  a  mark  of  infamy  annexed  *.  Both 
may  be  for  a  limited  time,  or  for  ever.  If  an  exile  or  baniihed 
manhadhisfettlcmentin  his  own  country,  he  is  exiled  or  baniihed 
fnm  his  country.  It  is  however  proper  to  obferve  that  com- 
nofl  uiagc  applies  alfo  the  terms,  exile  and  banifliment,  to  the 
opolfion  of  a  foreigner  who  is  driven  from  a  country  where  he 
hid  no  fettlement,  and  to  which  he  is,  either  for  a  limited  time 
or  for  ever,  prohibited  to  return. 

Ai  a  man  may  be  deprived  of  any  right  whatfoever  by  way  of 
pnniihment,— exile,  which  deprives  him  of  the  right  of  dwelling 
inaceruin  place,  may  be  inflicted  as  a  punilhment:  banifliment 
ii  always  one ;  for  a  mark  of  infamy  cannot  be  fet  on  any  one, 
but  vith  the  view  of  punifliing  bim  for  a  fault,  either  real  or 
pretended. 

When  the  fociety  has  excluded  one  of  its  members  by  a  pcr- 
pctml  banifliment,  he  is  only  baniflied  from  the  lands  of  that 
feiety,  and  it  cannot  hinder  him  from  living  wherever  elfe  he 
pleafes;  for,  after  having  driven  him  our,  it  can  no  longer  claim 
*i>7  authority  over  him.  The  contrary,  however,  mny  take  place 
hy  panicular  conventions  between  two  or  more  itatcs.  i^hus 
•^  member  of  the  Helvetic  confederacy  may  banilh  its  oMm 
fobjcAs  out  of  the  territories  of  Switzerland  in  general ;  and  in 
A'ucafe  the  banifhod  perfon  will  not  bo  allowed  to  live  in  any 
^thc cantons,  or  in  the  territories  of  their  allies. 

Eaile  is  divided  into  volufttary  and  involnuuiry.  It  is  Tolun- 
^7*  when  a  man  quits  his  fettlement,  to  ciciipc  fonie  puuiih- 

*T^s  rnoimnn  ncceprati  n  f»f  Th-.fc  two  tfrmnii  not  rrpujjnart  to  «nr  arplication 
■•fcrm.  Ih.-  1  rtnch  «C4»!.  :ry  I  ivv,**  JJjti/lm.r:  is  r.p'y  afpl'cd  to  coihltnratiuni 

Ctfu?  tf.xiK.  nf  Ijw,—  ;■  ii.  i  •  r.ly  an  able  ro*.  cuuf.  J  l>y  l(*n>L'il-fur«».\'  jt  via.rt.** 
""Th:  r.  iiun  i"  pb»n  ;— I«:^h  j  «.<i.  i».i...:i4.'  i:ou\  tbt  Ciihuml  *».'  iu'i  c  i.r:"I*« 
*J^Tor!  the  (Riijiraiiri  ul;.:c«  a*I..'\;ii^c  at  court  if'Xi  cct  iifually  involve  ihc 
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mcnt,  or  to  avoid  fome  calamity, — and  involuntary,  when  it  ii 
the  cfF^ft  Ox^  a  fuperior  order. 

Sometimes  a^  particular  place  is  appointed,  where  the  exiled 
perfon  is  to  remain  during  his  exile  ^  or  a  certain  fpace  is  parti- 
cularifed,  which  he  is  forbid  to  enter.    Thefc  various  circuth- 
ftances  and  modincations  depend  on  him  who  lias  the  power  ol 
fending  into  exile. 
TK  **  m'         ^  mzn,  by  being  exiled  or  banifhed,  docs  not  forfeit  the  human 
and  Wifli-  charafter,  nor  confequently  his  right  to  dwell  fomewhere  on  earth, 
ed  mmn       He   derives  this  right  from  nature,  or  rather  from  its  authoFj 
haire  a        '^ho  has  deflincd  the  earth  for  the  habitation  of  mankind ;  and 
l^vc(b»c-    ^^^  introdudlion  of  property  cannot  have  impaired  the  right 
where        which  every  man  has  to  the  ufe  of  fuch  things  as  arc  abfolurelj 
ncceflary, — a  right  which  he  brings  with  him  into  the  world  at 
the  moment  of  his  birth. 
§  230.  But  though  this  right  is  necefTary  and  perfeft  in  the  general 

Nature  of  yjg^  ^f  it^^^e  muft  not  forget  that  it  h  but  impc»*fecl  with  rcfpeft 
"  "^  '*  to  each  particular  country.  For,  on  the  other  hand,  every  nation 
has  a  right  to  refufe  admitting  a  foreigner  into  her  territory, 
when  he  cannot  enter  it  without  expofins;  the  nation  to  evident 
danger,  or  doing  her  a  manifeft  injury.  What  (he  owes  to  herfelf, 
the  care  of  her  own  fafcty,  gives  her  this  right ;  and  in  virtue  of 
her  natural  liberty,  it  belongs  to  the  nation  to  judge,  whether 
her  circumilances  will  or  will  not  juftify  the  admilfion  of  that 
foreigner  (Prelim.  §  16),  He  cannot  then  fettle  by  a  full  right, 
and  as  he  pleafes,  in  the  place  he  has  chofen,  but  muft  a[k  per- 
miflion  of  the  chief  of  the  place  j  and  if  it  is  refuted,  it  is  his 
duty  to  fubmit. 
§  *3''  However,  as  property  could  not  be  introduced  to  the  prejudice 

tions  ta-"^'  ^^  ^^^  ''*?'i^  acquired  by  every  human  creature,  of  not  being  ab- 
ward*  folutcly  deprived  of  fuch  tilings  as  are  neccflary, — no  nation  can, 
thcnu  without  good  reafons,  refufe  even  a  perpetual  rcfidence  to  a  man 
driven  from  his  country.  But  if  particular  and  fubftantial  rea- 
fons prevent  her  from  affording  him  an  afylum,  this  man  has  no 
longer  any  right  to  demand  it,— bccaufc,  in  fuch  a  cafe,  the 
country  inhabited  by  the  nation  cannot,  at  the  fame  time,  fcrvc 
for  her  own  ufe,  and  that  of  this  foreigner.  Now,  fuppofing  even 
that  things  are  ftill  in  common,  nobody  can  arrogate  to  himfelf 
the  ufe  of  a  thing  which  a£tuaHy  fcrvcs  to  fupnly  the  wants  of 
another.  Thus  a  nation,  whofe  lands  are  fcarccly  inliicient  to  fup- 
ply  the  wants  of  the  citizens,  is  not  obliged  to  receive  into  its  terri- 
tories a  company  of  fnj]jitives  or  exiles.  Thus  it  ought  even  abfo- 
lutely  to  reject  them,  if  they  are  infected  with  a  conta,cjious  difeafe. 
Thus  alfo  it  has  a  ri;;ht  to  fend  them  elfewhcrc,  if  it  has  juft 
caufc  to  fear  that  they  will  corrupt  the  n»:iii;iers  of  the  citizens, 
that  they  will  create  religious  difturbances,  or  occafion  any  other 
diforder,  contrary  to  the  public  fifcty.  In  a  word,  it  has  a  right, 
and  is  even  obliged,  to  follow,  in  this  refpecl,  the  fuggetlions  of 
prudence.  But  this  prudence  ihould  be  free  from  unnccelTary 
fufpiciou  and  Jcalouly, — it  (hould  not  be  carried  fo  far  as  to 

rcfdfc 
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icfufc  a  retreat  to  the  unfortunate,  for  flight  reafons,  and  on 
eroundlefs  and  frivolous  fears.  The  means  of  tempering  it  will 
DC  never  to  lofc  fight  of  that  charity  and  commiferation  which 
are  due  to  the  unhappy.  Wc  muft  not  fupprefs  thofe  fcclinj^s 
CTcn  for  thofe  who  have  fallen  into  misfortune  through  their 
ovn  fault.  For  we  ought  to  hate  the  crime,  but  love  the  man, 
fir.ce  all  mankind  ought  to  love  each  other. 

If  an  Ciile  or  banifhed  man  has  been  driven  from  his  country     ?  V*' 
for  any  crime,  it  docs  not  belong  to  the  nation  in  which  he  has  c^nuHtpw 
nkcn refuge,  to  punifh  him  for  that  fault  committed  in  a  foreign  liOi  them 
coontry.     For  nature  does  not  give  to  men  or  to  nations  any  for  faulu 
rl;-htlo  infli£l  punifliment,  except  for  their  own  defence  an^i  ou^o"'"f^ 
tfcty  {J  169) ;   whence  it  follows,  that  we  cannot  punlfli  any  tcrritorict, 
bat  thcfe  by  whom  wc  have  been  injured. 

Rut  this  very  reafon  (hews,  that,  although  the  jufllce  of  each     S  »^5- 
nation  ought  in  general  to  be  confined  to  the  punifhment  ofaJ^^JJa*'* 
crimes  committed  in  its  own  territories,  wc  ought  to  except  from  th^commoa 
this  rule  thofe  villains,  who,  by  the  nature  and  habitual  frc-  rifcty  of 
(jKncy  of  their  crimen  violate  all  public  fecurity,  and  declare  "»*nkiiid, 
'JKHifeWes  the  enemies  of  the  human  race.     Poifoncr*;,  afTaflins, 
and  incendiaries  by  profelfion,  may  be  exterminated  wherever 
Acj  arc  fci'/ed;   for  they  attack  and  injure  all  nation*?,  by  tram- 
pling under  foot  the  founilations  of  their  common  fafcty.   Thus 
pirates  are  fcnt  to  the  gibbet  by  the  firft  into  whofe  hands  they 
fan.  If  the  fovcrcign  of  the  country  where  crimes  of  that  nature 
ii^Tcbcen  committed,  reclaims  the  perpetrators  of  them  in  order 
re  bring  them  to  punifliment,  they  ought  to  be  furrendcred  to  him, 
a  bring  tlic   pcrfon  who  is  principally  intcrcfted  in  punilhing 
tJicnin  in  exemplary  manner.  And  as  it  is  proper  to  have  crimi- 
nals regularly  convicted  by  a  trial  in  due  form  of  law,  this  is  a 
fccond  rtatun  for  delivering  up  malefactors  of  that  clafs  to  the 
ft^tcj  where  their  crimes  have  been  committed. 


C  II  A  P.     XX. 

0/puitilCf  c'.mmon^  a*hl  UtivaU  Property* 

fET  us  now  fee  what  la  the  nature  of  the  diflorcnt  things  contained  ^,^  **J* 
in  the  country  polllircd  by  a  nation,  anil  endeavour  to  ellablifli  Roninn« 
^general  pilncijlcs  of  the  law  by  which   they   arc  regulated,  callf!  w 
Thiifubiecl  is  treated  by  civilians  under  the  title  dc  rerun  d.vi-  t^>nm»Htt. 
/^«'»  There  arc  thi:*»;3  v/hich  in  their  own  r..uure  cannot  be 
poSrifcd;  there  arc  othcr-r,  of  v.'hich  nobody  claims  t}ic  property, 
*^  which  remain  common,  as  in  their  primiiivc  :latc",  wh-n  a 
^on  lakes  pofielTion  of  a  country:  the  Rji:un  lawyero  cailjd 
^fcthingi  res  commuiws^  tliings  comina;i :  fuch  were,  with  tiicm, 
"^air,  the  running  water,  the  fca,  thj  h(h,  and  wild  b/.ul".  \  29 


wry  ihing  fufccptible  of  propL-ny  is  Cv/Dfidjrcd  a^  bjlor.^ing  ^5'»"t:j;4'e 
^d»  narica  ilu:  poiicucs  the  country,  aiid  a»  furminj  the  ajL;:c-  "^.l^^'J^^  "^ni 


^atc  iuiLvu.«.4)t. 
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gate  mafs  of  its  wealth.   But  the  nation  does  not  poflcfs  ail  thofe 
things  in  the  fame  manner.  Thofe  not  divided  between  particular 
communities,  or  among  the  individuals  of  a  nation,  are  called 
public  property.   Some  arc  rcferved  for  the  neceflities  of  the  ftatCt 
and  form  the  demefne  of  the  crown,  or  of  the  republic :  others 
remain  common  to  all  the  citizens,  who  take  advantage  of  them» 
each  according  to  his  neceflities,  or  according  to  the  laws  which 
regulate  their  ufe  ;  and  thefe  are  called  common  property, — There 
are  others  that  belong  to  fome  body  or  community,  termed  joint 
property^  res  unlverjitatis  \  and  thefe  are,  with  refpcft  to  this 
body  in  particular,  what  the  public  property  is  with  refpeA  to 
the  whole  nation.     As  the  nation  may  be  confidered  as  a  great 
community,  we  may  indifferently  give  the  name  of  common  pro* 
ptrty  to  thofe  things  that  belong  to  it  in  common,  in  fuch  a 
manner  that  all  the  citizens  may  make  ufe  of  them,  and  to  thofe 
that  are  poflefTed  in  the  fame  manner  by  a  body  or  community  r  the 
fame  rules  hold  good  with  refpeS  to  both. — ^Finally,  the  property 
poflefled  by  individuals  is  termed  private  property.,  reijinguhrum. 
5  *3^"        When  a  nation  in  a  body  takes  poffeffion  of  a  country,  every 
Ji^cwS'    thing  that  is  not  divided  among  its  members  remains  com- 
ing public   mon  to  the  whole  natiouj  and  is  called  public  property*     There 
property*    is  a  fecond  way  whereby  a  nation,  and,  in  general,  every  com- 
munity, may  acquire  pofTeflTions,  viz.  by  the  will  of  whofoever 
thinks  proper  to  convey  to  it,  under  any  title  whatfoever,  the 
domain  or  property  of  what  he  pofleffes. 
f  i^7-         As  foon  as  the  nation  commits  the  reins  of  government  to  the 
The  rcve-  jj^^jg  Qf  ^  prfnce,  it  is  confidered  as  committing  to  him,  at  the 
public  pro-  fan^c  time,  the  means  of  governing.    Smce  therefore  the  income 
pcrty  arc     of  the  public  property,  of  tlie  domsun  of  the  (late,  is  dellined  for 
naturally    ^^  expcnfcs  of  government,  it  is  naturally  at  the  prince's  dif- 
rcijrn'i°difl  pofal,  and  ought  always  to  be  confidered  in  this  light,  unkfs  the 
pofid.         nation  has,  in  exprefs  terms,  excepted  it  in  conferring  the  fupreme 
authority,  and  has  provided  in  fome  other  manner  for  its  diipofaly 
and  for  the  neceffary  expenfcs  of  the  ft  ate,  and  the  fupport  of  the 
prince's  perfon  and  houfchold.  Whenever  therefore  the  prince  is 
purely  and  fimply  inverted  with  the  fovereign  authority,  it  includes 
a  full  difcrctional  power  to  difpofe  of  the  public  revenues.    The 
duty  of  the  fovereign  indeed  obliges  him  to  apply  thofe  revenues 
only  to  the  ncccflirics  of  the  ft  ate ;  but  he  alone  is  to  determine 
the  proper  application  of  them,  and  is  not  accountable  for  them 
to  any  perfon. 
5  238.         The  nation  may  invert  the  fuperior  with  the  fole  ufe  of  itt 
The  nation  common  poflcffions,  and  thus  add  them  to  the  domain  of  the 
him  t^  ufe  ^'^^^*   ^^  "^^Y  <^^'^"  ^cde  the  property  of  them  to  him.    But  this 
and  proper- ceffion  of  the  ufc  or  property  requires  an  exprefs  aft  of  the  pro- 
lyoiits       prietor,  which  is  the  nation.     It  is  difficult  to  found  it  on  a  taciC 
pofficflions    confent,  hecaufc  fear  too  often  hinders  the  fubjefts  from  proteft- 
ing  againft  the  unjuft  encroachments  of  the  fovereign. 
5  ^39'         The  people  mr.y  even  allow  the  fuperior  the  domain  of  the 
hinuhrdo.  tl^i^S^  ^l^^y  pc'*''»^"i^  in  ccmmon,  and  rcfcrvc  to  themfclves'  the: 

main,  and  V^C 


B.  L  Ch.  XX.         PRIVATE  PROPERTY.  1 1 1 

life  of  them  in  the  whole  or  in  pan.  Thus  the  domain  of  a  river,  r<J?«[^«o 
for  inftance,  may  be  ceded  to  the  prince,  while  the  people  rcfcrvc  [[fc  of\l«m. 
to  themfelves  the  ufe  of  it  for  navigation,  (ifhing,  the  watering 
of  cattle,  &c.  Tliey  may  alfo  allow  the  prince  the  fole  right  of 
filhing,  £cc.  in  that  river.  In  a  word,  the  people  may  cede  to  the 
fuperior  ^atcver  right  they  pleafe  over  the  common  poflefTions 
otthc  nation;  but  all  thofc  particular  rights  do  not  naturally  and 
of  themfelves  flow  from  the  fovereignty. 

If  the  income  of  the  public  property,  or  of  the  domain,  is  not  $  24% 
fofficient  for  the  public  wants,  the  ftate  fupplics  the  deficiency  'T***^ 
fcy  taxes.  Thefc  ought  to  be  regulated  in  fuch  a  manner,  that 
dithe  citizens  may  pay  their  quota  in  proportion  to  their  abili- 
&S|  and  the  advantages  they  reap  from  the  fociety.  All  the 
ncmbcrs  of  civil  fociety  being  equally  obliged  to  contribute, 
according  to  their  abilities,  to  its  advantage  and  fafety, — they 
aoDot  refufe  to  fumifli  the  fubfidies  neceflfary  to  its  prcfcrvation^ 
vbtn  they  are  demanded  by  lawful  authority. 

Many  nations  have  been  unwilling  to  commit  to  the  prince  a    5  ur» 
tmft  of  fo  delicate  a  nature,  or  to  grant  him  a  power   that  he  ^*,!||JJI!^ 
Buy  foeafily  abufe.    In  eftablifhing  a  domain  for  the  fupport  to  itfelf  the 
of  die  fovercign  and  the  ordinary  expcnfes  of  the  ftate,  they  rightof  im« 
km  referved  to  themfelves  the  right  of  providing,  by  tliem- IJ^^"*8 
tties  or  by  their  reprefentativcs,  for  extraordinary  wants,  in    ^"^ 
inpoGng  taxes  payable  by  all  the  inhabitants.    In  England,  the 

a;  lays  the  neceffities  of  the  ftate  before  the  parliament ;  that 
y,  compofed  of  the  reprefcntatives  of  the  nation,  deliberates* 
ffld,  with  the  concurrence  of  the  king,  determines  the  fum  to 
beraifed,  and  the  mnnner  of  raifmg  it.  And  of  the  ufe  the  king 
Bttkei  of  the  money  thus  raifcd,  that  fame  body  oblige  him  to 
ttnder  them  an  account. 

In  other  ftates  where  the  fovercign  pofTcflcs  the  full  and  abfo-     f  i4<- 
tec  authority,  it  is  he  alone  thatimpofes  taxes,  regulates  the  man-  Of  thcfow- 
■wof  raifing  them,  and  makes  ufe  of  them  as  he  thinks  proper,  "jJfJhTi  ^ 
vidwut  giving  an  account  to  any  body.     The  French  king  at  power, 
ptlent  enjoys  this  authority,  with  the  fimple  formality  of  cuuf- 
^  his  edicts  to  be  regiftered  by  the  parliament  -,  and  that  body 
«4  a  right  to  make  humble  remonltranccs,  if  it  fees  any  incon- 
"oiicnccs  attending  the  impofiticn  ordered  by  the  prince: — a 
^c  cftabliftiment  for  caufing  truth  and  the  cries  of  the  people 
*>  itach  the  cars  of  the  fovercign,  and  for  fctting  fome  bounds 
*kis  cxiravag.mcc,  or  lo  the  avidity  of  the  miuifterii  and  pcr- 
W*l  concerned  in  tlic  revenue  •. 

The 

*J»>frcit  attention  canrot  Sc  ufcil  in  watching  th^-  imprifitlen  cf  ta^p% 
*y»^once  inTodiiccd,  not  oj.ly  cortinuc,  but  ar^  lo  ;:atilymult:pl-cd.— Alphocfo 
Ma.  k  ng  tj(  Caililc,  bclJcgiD};  a  city  bcKngin)f  to  the  .^ilX>^s  ^Coi.clum  urbcm 
^Ccifibfiii,  and  hiring  in  waist  of  tr.nnry,  Applied  tii  the  l\acc^  nf  his  kiD,;dunL 
'•permiffioxi  to  impar.- on  cvir)  free  inhaVi'ai.:  a  lm;  ii.\tton-taK  of  liv:  gulden 
^ttdlii.  But  Peter,  cuunt  df  I  ti.i,  vivmjily  .ipji,.f..i  the  m-.  jfutc,  ♦*  contra. - 
'^fUbi^iuiii  maiiu,  ex  i-onvf^'.tit  dilci^iir.  »rini«  t.t-.ri  piraiu*  partem  araal>  ct 
^'Rttc  »  oiajaribUi  isic;jr.j:;.u:u;  Uvi^uc  ;\:Uuru:i;  •U;ru::ia«  i:(;L»i\u;u  uppriitiir- 
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§  *43-         Hic  prince  who  is  iDvefted  with  the  power  of  taxing  his  people 

thc^^ncc   ought  by  no  means  to  confider  the  money  thus  raifed  as  his  own 

with  re-      property.     He  ought  never  to  lofe  fight  of  the  end  for  which 

fpe6k  to       this  power  was  granted  him  :  the  nation  was  willing  to  enable 

**"*"  him  to  provide,  as  it  (hoiild  fcem  beft  to  his  wifdom,  for  the 

neueflities  of  the  Rate.   If  he  diverts  this  money  to  other  ufes, — 

if  he  confumes  it  in  idle  luxury,  to  gratify  his  pleafures,  to  fatiate 

the  avarice  of  his  midrefTes  and  favourites, — we  hefitate  not  to 

declare  to  thofe  fovcreigns  who  are  ftill  capable  of  liftening  to 

the  voice  of  truth,  that  fuch  a  one  is  not  left  guilty,  nay,  that  he 

is  a  thoufand  times  more  fo,  than  a  private  perfon  who  makes 

ufe  of  his  neighbours'  property  to  gratify  his  irregular  paffions. 

Injuilice,   though  fcreened  from  punifhment,   is  not  the  left 

fliameful. 

$  244.         Every  thing  in  the  political  fociety  ought  to  tend  to  the  good 

LmheMtdo^  of  the  community;  and  fmce  even  the  perfons  of  the  citizens 

edto*thc*"  *^^  fubjedt  to  this  rule,  their  property  cannot  be  excepted.  The 

Ibvcreignty.  ^ate  could  not  fubfiil,  Or  conftantly  adminider  the  public  afiirs 

in  the  mod  advantageous  manner,  if  it  had  not  a  power  to  difpofe 

occafionally  of  all  kinds  of  property  fubje^  to  its  authority.     It 

is  even  to  be  prefumed,  that,  when  the  nation  takes  poflemon  of 

a  country,  the  property  of  certain  things  is  given  up  to  individuals 

only  with  this  referve.    The  right  which  belongs  to  the  fociety, 

or  to  the  fovereign,  of  difpofing,  in  cafe  of  neceflity  and  for  the 

public  fafety,  of  all  the  wealth  contained  in  the  date,  is  called  the 

eminent  domain.    It  is  evident  that  this  right  is,  in  certain  cafes, 

neceflary  to  him  who  governs,  and  confequcntly  is  a  part  of  the 

empire  or  fovereign  power,  and  ought  to  be  placed  in  the  number 

of  the  prerogatives  of  majedy  (§  45).  When  therefore  the  people 

confer  the  empire  on  any  one,  they  at  the  fame  time  inveft  him 

with  the  eminent  domain,  unlefs  it  be  exprefsly  referved.    Every 

prince  who  is  truly  fovereign  is  invcded  with  this  right  when 

the  nation  has  not  excepted  it, — however  limited  his  authority 

may  be  in  other  refpefts. 

If  the  fovereign  difpofes  of  the  public  property  in  virtue  of  his 
eminent  domain,  the  alienation  is  valid,  as  having  been  made 
with  fufficicnt  powers. 

When,  in  a  cafe  of  neceflity,  he  difpofes  in  like  manner  of  the 
poiTeflions  of  a  community  or  an  individual,  the  alienation  will, 
for  the  fame  reafon,  be  valid.  But  judicc  requires  that  this  com- 
munity or  this  individual  be  indemnified  at  the  public  charge : 
and  if  the  trcafury  is  not  able  to  bear  the  cxpenfc,  all  the  citizens 
arc  obliged  to  contribute  to  it ;  for  the  burthens  of  the  date  ought 
to  be  fupportcd  equahy,  or  in  a  jud  proportion.    The  fame  rules 

dx  a'q-'C  ncvi:  vccJli^alibus  vcxanda:  ab  to  aditu  Iiiltiusi  fcri;  Mauros  oppr'xnere 
non  cflc  tairti,  ut  jrrsv  i>r\  f:  r\ituto  i  em]^ublicani  imp'ii-'.ui  r4nant.  Rex,  pcriculo 
pcrnio'.U'-,  ab  ta  co^^irat'.'Mic  tiv-fil^it.  Pttrum  luoiir-,  ct'Tifi-io  communicato,  quot- 
annis  ccnvivio  t^cijiTc  ciwCr«.Mru:;t,  ipl'uni  tt  polli.ro-,— f.avatx  opcrx  zncrccdcni» 
rcl  gcila  bona:  pol'critati  monitnicriirum,  documciituin^uc  nc  auavu  occallonc  JDi 
lilcriatiiiinniiLui  p.v.iar.tur."     MARb^NA. 
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are  applicable  to  this  cafe  as  to  the  lofs  of  merchandife  thrown 
oftitxKird  to  favc  the  vefleL 

icMes  Ac  eminent  domain^  the  fovereigntj  gives  a  right  of  an-     i  *45- 
other  nature  over  all  public,  commoni  and  private  property, — tbat'^ent  of" 
is,  the  empire,  or  the  right  of  command  in  all  places  of  the  country  public  pro- 
belonging  to  the  nation.    The  fupreme  power  extends  to  every  P<^>^T* 
thing  that  pafles  in  the  (late,  wherever  it  is  tranfaded  ;  and  con- 
leqoently  the  fovereign  commands  in  all  public  places,  on  rivers, 
on  highways,  in  deferts,  &c.      Every  thing  that  happens  there  is 
fubjed  to  his  authority. 

In  virtue  of  the  fame  authority,  the  fovereign  may  make  laws    S  M^* 
to  regulate  the  manner  in  which  common  property  is  to  bcT^*^JP** 
ufed,— as  well  the  property  of  the  nation  at  large,  as  that  of  make  laws 
(iiilinA  bodies  or  corporations.      He  cannot,  indeed,  take  away  with reTpcd 
their  right  from  thofe  who  have  a  fhare  in  that  property :  but  the  *®.****  ^rif 
care  he  ought  to  take  of  tl>e  public  rcpofe,  and  of  the  common  ad-  fcffe?in 
vantage  of  the  citizens,  gives  him  doubtlcfs  a  right  to  eftablifli  common, 
laws  tending  to  this  end,  and  confequently  to  regulate  the  manner 
in  vhich  things  pofleflcd  in  common  are  to  be  enjoyed.  This  af- 
fair might  give  room  for  abufcs,  and  excite  diiturbances,  which 
it  is  important  to  the  Hate  to  prevent,  and  againft  which  the 
prince  is  obliged  to  take  juft  meafurcs.  Thus  the  fovereign  may 
eCabliOi  wife  laws  with  rcfpedl  to  hunting  and  fifliing,— forbid 
them  in  the  feafons  of  propagation, --prohibit  the  ufc  of  certain 
nets,  and  of  every  dcftrudiive  method,  &c.     But  as  it  is  only 
IB  the  character  of  the  common  father,  governor,  and  guardian 
of  hit  people,  that  the  fovereign  has  a  right  to  make  thofe  laws, 
he  ought  never  to  lofc  fighc  of  the  ends  which  he  is  called  upon 
to  accomplifli  by  enabling  them  :  and  if,  upon  thofe  fubjecls,  he 
malu  any  regulation;*  with  any  other  view  than  that  of  the  public 
welfare,  he  abufes  his  power. 

A  corporation,  as  well  as  every  other  proprietor,  has  a  right     $  *47» 
to  alienate  and  mortgage  its  property:  but  the  prcfent  members  ^flhc^^l^ 
ought  never  to  lofe  light  of  the  dcilination  of  that  joint  pro-pcnyofa 
ptTtT,  nor   difpofe  of  it  othcrwifc  than  for  the  advantage  of  "T*"""*^""*- 
tbe  body,  or  in  cafes  of  neceflity.    If  chey  alienate  it  with  any 
otkr  view,  they  abute  their  power,  and  tranfgrefs  againil  the 
'tity  they  owe  to  their  own  corpe  ration  and  their  poderity ;  and 
tk  prince,  in  quality  of  common  f.i:h«:r,  has  a  rip;ht  to  oppofe 
^meafure.     Bcfides,  the  intercll  of  the  llace  requires  that  the 
ptopeny  of  corporations  be  not  fquantiered  away  ; — which  gives 
*ic  prince,  intruded  with  the  care  ot  \\:\u  lung  over  the  public 
jifny,  a  new  right  to  prevent  the  alicnaiton  of  i'ucli  property.    It 
Hthen  very  proper  to  ordain  in  a  ilate,  that  the  alienatijn  of 
^  property  of  corporations  ihouKl  be  i:iv;;lid,  without  the  con- 
'cntof  the  fuperior  powers.      And  in.lccd  the  civil  law,  in  this 
''1*^1  gives  to  torporaM(.n'?  the  rights  oi  minors.     Dui  this  is 
AncUy  no  more  than  a  civil  law;  ;i]:.l  the  opinion  of  thofe  who 
"^  the  law  of  nature  al^nr  .i  fuiiicicn:  au:hori:y  lo  talcc  from 
^torporatioo  the  power  oi  alien«iin^  iLcir  prv^^'city  witliout  the 
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confcnt  of  the  fovereign,  appears  to  me  to  be  void  of  foundation] 
and  contrary  to  the  notion  of  property.   A  corporation,  it  is  true^ 
may  have  received  property  cither  from  their  predeceflbrsi  oi 
from  any  other  perfons,  with  a  claufe  that  difables  them  from 
alienating  it :  but  in  this  cafe  they  have  only  the  perpetual  ufc 
of  it,  not  the  entire  and  free  property.    If  any  of  their  propert] 
was  folely  given  for  the  prefervation  of  the  bodv,  it  is  evideni 
that  the  corporation  has  not  a  right  to  alienate  it,  except  in  a 
cafe  of  extreme  necefTity : — ^and  wTiatever  property  they  may  have 
received  from  the  fovereign,  is  prefumed  to  be  of  that  nature 
Ufeofcom-      ^^^  ^^^  members  of  a  corporation  have  an  equal  right  to  the 
monpro-    ufe  of  its  common  property.   But,  rcfpe£ting  the  manner  of  en- 
P^^^X*        joying  it,  the  body  of  the  corporation  may  make  fuch  regulations 
as  they  think  proper,  provided  that  thofe  regulations  be  not  in- 
conGftent  with  that  equality  which  ought  to  be  preferved  in  a 
communion  of  property.   Thus  a  corporation  may  determine  the 
ufe  of  a  common  forcft  or  pailure,  either  allowing  it  to  all  the 
members  according  to  their  wants,  or  allotting  to  each  an  equal 
ihare ;  but  they  have  not  a  right  to  exclude  any  one  of  the  num- 
ber, or  to  make  a  diftind^ion  to  his  difadvaiitage  by  afligning  him 
a  lefs  (hare  than  that  of  the  others, 
f  M9-         All  the  members  of  a  body  having  an  equal  right  to  its  com- 
How  each   j^Qfi  property,  each  individual  ought  fo  to  manage  in  taking  ad- 
to^cnjoy  it.  vantage  of  it,  as  not  in  any  wife  to  injure  the  common  ufe.  Ac- 
cording to  this  rule,  an  individual  is  not  permitted  to  conftru£t 
upon  any  river  that  is  public  property,  any  work  capable  of  ren- 
dering it  lefs  convenient  for  the  ufe  of  every  one  elfe,  as  erecting 
mills,  making  a  trench  to  turn  the  water  upon  his  own  lands,  &c. 
If  he  attempts  it,  he  arrogates  to  himfclf  a  private  right,  deroga- 
tory to  the  common  right  of  the  public. 
i  250.  The  right  of  anticipation  (jus  pravcntionis)  ought  to  be  faith- 

mntidpati(»n  ^"^^Y  ^l^f^^^vcd  in  the  ufe  of  common  things  which  cannot  be 
in  the  ufc  of  ufcd  by  feveral  perfons  at  the  fame  time.  This  name  is  given  to 
»t-  the  right  which  the  firft-comcr  acquires,  to   the  ufe  of  things 

of  this  nature.  For  inftance,  if  I  am  actually  drawing  water 
from  a  common  or  public  well,  another  who  comes  after  me 
cannot  drive  me  away  to  draw  out  of  it  himfelf :  and  he  ought 
to  wait  till  I  have  done.  For  I  make  ufe  of  my  right  in  drawing 
that  water,  and  nobody  can  difturb  mc :  a  fecond,  who  has  an 
equal  right,  cannot  aflert  it  to  the  prejudice  of  mine  5  to  flop  mc 
by  his  arrival,  would  be  arrogating  to  himfelf  a  better  right  than 
he  allows  me,  and  thereby  violating  the  law  of  equality. 
§  151.  yjjg  f.^jY^g  rule  ought  to  be  obfcrvcd  in  regard  to  thofe  com- 

rightiirrn-  nion  things  which  are  confumcd  in  ufing  them.  They  belong 
other  cafe,  to  the  pcrfon  who  firft  takes  poficflion  of  them  with  the  intention 
of  applyinji:  ihem  to  his  own  ufc  \  and  a  fecond,  who  comes  aftcr- 
has  no  right  to  take  them  from  him.  I  repair  to  a  commor 
forcft,  and  begin  to  fell  a  tree:  you  come  in  afterwards,  anc 
would  wifli  to  have  the  fame  tree  :  you  cannot  take  it  from  me 
for  this  would  be  arrogating  to  yourfelf  a  right  fupcrior  to  minr 

whcrca. 
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whcms  our  rights  are  equal.  Tlie  rule  in  this  cafe  is  the  fame 
ai  that  which  the  law  of  nature  prefcribes  in  the  ufe  of  the  pro- 
dufiions  of  the  earth,  before  the  introdudion  of  property. 

The  expenfes  neceflary  for  the  prcfervation  or  reparation  of    $  151. 
Ac  diings  that  belong  to  the  public,  or  to  a  community,  ought  Prcki-v*- 
to  be  equally  borne  by  all  who  have  a  (hare  in  them,  whether  yep°^o£ 
die  ncceflary  fums  be  drawn  from  the  common  coffer,  or  that  common 
each  individual  contributes  his  quota.    The  nation,  the  corpo- poffcffi«w» 
ndon,  and,  in  general,  every  col]e£live  boily,  may  alfo  eftablifli 
cxtnordinary  taxes,  impofts,  or  annual  contributions,  to  defray 
thofe  ezpenles, — provided  there  be  no  oppreflive  exa£^ion  in  the 
nfc,  and  that  the  money  fo  levied  be  faithfully  applied  to  the 
ufe  for  which  it  was  raifed.   To  this  end  alfo,  as  we  have  before 
fifcfcTTcd  (§  103),  toll-duties  are  lawfully  eftablifhed.    High- 
ways, bridges,  and  caufeways,  are  things  of  a  public  nature,  from 
viuch  all  who   pafs  over  them  derive  advantage :  it  is  therefore 
jnft  that  all  thofe  paflcngers  (hould  contribute  to  their  fupport. 

We  fliall  fee  prefently  that  the  fovereign  ought  to  provide  for     §  *s^ 
the  prcfervation  of  the  public  property.     He  is  no  Icls  ol>^>gc^iri"S[^th« 
wthc  condudor  of  the  whole  nation,  to  watch  over  the  prefer-  ^vereijcn 
wtionof  the  property  of  a  corporation.  It  is  the  intcrclt  of  the  Hate  in  thit  rc- 
« large  that  a  corporation  fhould  not  fall  into  indigence,  by  the  ^P*^' 
iil  conduct  of  its  members  for  the  time  being.     And  as  every 
obligation  generates  the  correfpondent  right  which  is  ncceflary 
to  difchargc  it,  the  fovereign  has  here  a  right  to  oblige  the  cor- 
poration to  conform  to  their  duty.     If  therefore  he  perceives,  for 
nftance,  tliat  they  fuffcr  their  ncceflary  buildings  to  fall  to  ruin, 
or  that  rhcy  deftroy  their  forefts,  he  hm  a  right  to  prefcribc  what 
^^  ought  to  do,  and  to  put  his  orders  in  force. 

Wchavc  but  a  few  words  to  fay  with  rcfpeft  to  pxivate  property :  p  •  *^^ 
^wy  proprietor  has  a  right  to  make  what  ufc  he  pleafcs  of  his  property, 
own  fubflance,  and  to  difpofe  of  it  as  he  pleafcs,  when  the  rights 
of  a  third  perfon  are  not  involved  in  the  bufinefs.  The  fovereign, 
fcowcvcr,  as  the  father  of  his  people,  may  ?.nd  ought  to  fet 
kpunds  to  a  proiiigal,  and  to  prevent  his  running  to  ruin,  efpe- 
ri>ny  if  this  prodigal  be  the  father  of  a  family.  But  he  muft 
*>fc  care  not  to  extend  this  right  of  infpeftiou  fo  far  as  to  lay  a 
Kftnint  on  his  fubjefts  in  the  adminilhation  of  their  affairs; — 
^uch  would  be  no  lefs  injurious  to  the  true  welfare  of  the  ilatc 
™>  to  the  jufl  liberty  of  the  citizens.  'I'hc  pariiculars  of  this 
"bjcft  belong  to  public  law  and  politico. 

Umuft  alfo  be  obfervcd,  that  individuals  arc  not  fo  perfeflly  xArf/', 
J*c  in  the  economy  or  government  of  their  atfairs  ns  not  to  bo  rrjrn  n»y 
"PJtft  to  the  laws  and  regulations  of  police  m:u!c  by  the  fove-^^^jf^  «*  . 
'^'gn.    For  inilance,  if  vineyards  are  multipliLd  to  too  creat  an  ***"'?**'** 
2«pt  in  a  country  which  is  in  want  of  corn,  the  fovereign  may  Ucc. 
J^wd  the  planting  of  the  vine  in  fields  proper  for  tillage ;  for 
■JJ^e  public  welfare  and  the  fafety  of  the  Ilatc  are  concerned. 
^^  *  reafon  of  fuch  importance  re(;uires  it,  the  fovereign  or 
«e  magiftrate  may  oblige  an  indl\idual  to  fell  all  the  provifions 
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in  his  pofleflion  above  what  are  necelTary  for  the  fubGftence  of 
his  family,  and  may  fix  the  price  he  (hall  receive  for  them.  The 
public  authority  may  and  ought  to  hinder  monopolies,  and  fap- 
prefs  all  pradices  tending  to  raife  the  price  of  proviGons, — to 
which  pradices  the  Romans  applied  the  exprelBons  afmonam  /«- 
cendere^  comprimerey  vtxare. 
^5^-  Every  man  may  naturally  chufe  the  perfon  to  whom  he  would 
leave  his  property  after  his  death,  as  long  as  his  right  is  not  limited 
by  fome  indifpenfable  obligation, — as,  for  inftance,  that  of  pro- 
viding for  the  fubfiftence  of  his  children.  The  children  alfo  have 
naturally  a  right  to  inherit  their  father's  property  in  equal  por- 
tions. But  this  is  no  reafon  why  particular  laws  may  not  be  efta- 
bliihed  in  a  ftate,  with  regard  to  teftaments  and  inheritances,— 
a  refpe£t  bein?  however  paid  to  the  eifential  laws  of  nature.  Thni, 
by  a  rule  eftabliflied  in  many  places  with  a  view  to  fupport  no- 
ble families,  the  eldeft  fon  is,  of  right,  his  father's  principal 
heir.  Lands,  perpetually  appropriated  to  the  eldeft  male 
heir  of  a  family,  belong  to  him  by  virtue  of  another  right,  which 
has  its  fcurce  in  the  will  of  the  perfon,  who,  being  lole  owner 
of  thofe  lands,  has  bequeathed  them  in  that  manner. 


CHAP.    XXI. 

Of  thi  Alienation  of  the  public  Property ^  or  the  Domain^  and  that 
of  a  Fart  of  the  State. 

§  »i7-     'T'HE  nation  being  the  fole  miftrefs  of  the  property  in  her 
m^y  aHc-°  pofleflion,  may  difpofe  of  it  as  (lie  thinks  proper,  and  may 

natc  it«       lawfully  alienate  or  mortgage  it.   This  right  is  a  necefl^ary  con- 
public  pro  fequence  of  the  full  and  abfolute  domain  :  the  exercife  of  it  is 
^^^'         reilrained  by  the  law  of  nature,  only  with  refpeft  to  proprietors 
who  have  not  the  ufe  of  reafon  neceflary  for  the  management  of 
their  aflTairs ;  which  is  not  the  cafe  with  a  nation.    Thofe  who 
think  otherwife  cannot  allege  any  folid  reafon  for  their  opinion; 
and  it  would  follow  from  their  principles,  that  no  fafe  contraA 
can  be  entered  into  with  any  nation ; — a  concluflon,  which  at* 
tacks  the  foundation  of  all  public  treaties. 
5.»5^-         But  it  is  very  jull  to  fay  that  the  nation  ought  carefully  to 
nation  in  *  pi^cfcrvc  her  public  property, — to  make  a  proper  ufe  of  it, — not 
thi*  rcfpcdl.  to  difpofc  of  it  without  good  reafons,  nor  to  alienate  or  mortgage  it 
but  for  a  manifeil  public  advantage,  or  in  cafe  of  a  prefling  ne- 
ceflity.    This  is  an  evident  confequence  of  the  duties  a  nation 
owes  to  herfelf.  The  public  property  is  extremely  ufeful  and  even 
neceflary  to  tlie  nation  ;  and  fhe  cannot  fquander  it  improperiy, 
without  injuring  herfelf,  and  ihamefully  neglefting  the  duty  of^ 
felf-prefcrvation.   I  fpeak  of  the  public  property  ftriftly  fo  called, 
or  the  domain  of  the  (late.    Alienating  its  revenues  is  cutting  th^ 
finews  of  government.    As  to  the  property  common  to  all  th^ 
citizens,  the  nation  does  an  injury  to  thofe  who  derive  advan--* 

tag^ 
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tage  from  it,  if  (he  alienates  it  without  necefTitjT)  or  without  cogent 
reatbns.  She  has  a  right  to  do  this  as  proprietor  of  tliefe  pofTcf- 
ions;  hot  (he  ought  not  to  difpofe  of  them  except  in  a  manner 
dot  is  confident  with  the  duties  which  the  body  owes  to  its 
Donbers* 

The  fame  duties  lie  on  the  prince,  the  dire£^or  of  the  nation  :     §  t59. 
Ik  ought  to  watch  over  the  prefervation  and  prudent  manage-  rjutiesof 
meotof  the  public  property, — to  (top  and  prevent  all  waile  ©f  ^'^^^  P*""**** 
itf-and  not  faflfer  it  to  be  applied  to  improper  ufes. 

He  prince,  or  the  fuperior  of  the  fo«iety,  whatever  he  is,  being     §  a^o- 
Bitarally  no  more  than  the  adminiftrator,  and  not  the  proprietor  |[|fg^^2i^ 
of  the  (late,  his  authority,  as  fovereign  or  head  of  the  nation,  public  pro- 
does  not  of  itfelf  give  him  a  right  to  alienate  or  mortgage  the  perty. 
public  property.   The  general  rule  then  is,  that  the  fuperior  can- 
lot  difpofe  of  the  public  property,  as  to  its  fubdance, — the  right 
to  do  this  being  referved  to  the  proprietor  alone,  fince  proprietor- 
Sup  it  defined  to  be  the  right  to  difpofe  of  a  thing  fubltantially. 
If  die  fuperior  exceeds  his  powers  with  refpcft  to  this  property, 
tbe  alienation  he  makes  of  it  will  be  invsdid,  and  may  at  any 
time  be  revoked  by  his  fucceifor,  or  by  the  nation.    This  is  the 
hw  generally  received  in  France  ;  and  it  was  upon  this  principle 
tbat  die  duke  of  Sully  ♦  advifed  Henry  IV.  to  refume  the  pof- 
'olIiOQ  of  all  the  domains  of  the  crown  alienated  by  his  predc- 
ceflon. 

The  nation  having  the  free  difpofal  of  all  the  property  belong-     §  i6r. 
iogtoher  (§257),  may  convey  her  right  to  the  fovereign,  and '^'^°*^**" 
coQieauently  confer  upon  him  that  of  alienating  and  mortgaging  him  i^rlght 
tfcepablic  property.     But  this  right  not  being  necellliry  to  the 
CQodii^r  of  the  ftate,  to  enable  him  to  render  the  people  happy 
^  bii  government, — it  is  not  to  be  prefumed,  that  the  nation 
wve  given  it  to  him ;  and  if  they  have  not  made  an  exprefs  law  for 
^parpofe,  we  are  to  conclude  that  the  prince  is  not  invcfted 
^  it,  unlefs  he  has  received  full,  unlimited,  and  abfolute  au- 
Jkority. 

The  rules  we  have  juft  edabiiflied  relate  to  alienations  of     ^  262. 
V^  pioperty  in  favour  of  individuals.    The  qucflion  aflumes  a  '{."*r'*^°A 
'^ftrent  afpe£l  when  it  relates  to  alienations  made  by  one  nation  wi*th*rc!. 
^^other  t :  it  requires  other  principles  to  decide  it  in  the  dif-  ipca  to 
fatat  cafes  that  may  prefeiit  chemfelves.     Let  us  endeavour  to  »r«»tJ«^>«- 
in  a  general  theory  of  them.  Z^^^*' 

1-  U  is  neceflary  that  nations  ihould  be  able  to  treat  and  con-  nation. 
^  J**ft  validly  with  each  other,  fince  they  would  otherwifo  find 
l^^poi&ble  to  bring  their  atFairs  to  an  iiTue,  or  to  obtain  the 
j™igs  of  peace  with  any  degree  of  certainty.  Whence  it  fol- 
'^Vii  that  when  a  nation  has  ceded  any  part  of  its  property  to 
''('dier,  the  ceflion  ought  to  be  deemed  valid  and  irrevocable,  as 

fce  hU  Xfemoin. 
J  Qgod  domania  regnonim  inalieuabilia  &  fcmpcr  re voc axilla  dicuatur.  id 
2*^  privaiomm  iotclLigitur;  nam  cmura  :\\ii%  gentcs  diviiio  privilegio  opus 
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in  {zfk  it  is,  in  virtue  of  the  notion  of  property.  This  principle 
cannot  be  fliaken  by  any  fundamental  law,  by  which  a  nation 
might  pretend  to  deprive  themfelves  of  the  power  of  alienating 
what  belongs  to  them :  for  this  would  be  depriving  themfelves 
of  all  power  to  form  contracts  with  other  nations,  or  attempting 
to  deceive  them.  A  nation  with  fuch  a  law  ought  never  to  treat 
concerning  its  property :  if  it  is  obliged  to  it  by  neceflity,  or  de- 
termined to  do  it  for  its  own  advantage,  the  moment  it  broaches  a 
treaty  on  the  fubje£V,  it  rerounces  its  fundamental  law.  It  is  feldom 
difputed  that  an  entire  nation  may  alienate  what  belongs  to  itfelf : 
but  it  is  aflced,  \%'hether  its  condudor,  its  fovereign,  has  this 
power  ?  The  queftion  may  be  determined  by  the  fundamental 
laws.  But  if  the  laws  fay  nothing  diredly  on  this  fubjedl,  then 
we  have  recourfe  to  our  fecond  principle,  viz. 

2.  If  the  nation  has  conferred  the  full  forereignty  on  its  con* 
du£tor, — if  it  has  intruftcd  to  him  the  care,  and,  without  refervc, 
given  him  the  right,  of  treating  and  contraAing  with  other  ftates, 
it  is  confidered  as  having  invefted  him  with  all  the  powers  ne- 
ceHary  to  make  a  valid  contraft.    The  prince  is  then  the  organ 
of  the  nation  ^  what  he  does  is  confidered  as  the  a£l  of  the  na- 
tion itfelf;  and  though  he  is  not  the  owner  of  the  public  pro* 
perty,  his  alienations  of  it  are  valid,  as  being  duly  authorifed. 
§  263.         The  queftion  becomes  more  difficult,  when  it  relates,  not  to 
Alienation  the  alienation  of  feme  parts  of  the  public  property,  but  to  the 
Ui/lfaur'     difmembcring  of  the  nation  or  (late  itfelf, — the  ceffion  of  a  town 
or  a  province  that  conflitutes  a  part  of  it.  Thfs  queftion  however 
admits  of  a  found  decifiou  on  the  fame  principles.     A  nadon 
ought  to  preferve  itfelf  ( §  16), — it  ought  to  prefervc  all  its  mem- 
bers,— it  cannot  abandon  them ;  and  it  is  under  an  engagement 
to  fupport  them  in  their  rank  as  members  of  the  nation  (f  17}, 
It  has  not  then  a  right  to  traffic  with  their  rank  and  liberty,  on 
account  of  any  advantages  it  may  expe£b  to  derive  from  fuch 
a  negotiation.    They  have  joined  the  fociety  for  the  purpofe  of 
beine  members  of  it : — they  fubmit  to  the  authority  of  the  (lat^, 
for  the  purpofe  of  promoting  in  concert  their  common  welfare 
and  fafety,  and  not  of  being  at  its  difpofai,  like  a  farm  or  an 
herd  of  cattle.     But  the  nation  may  lawfully  abandon  them  in  a 
cafe  of  extreme  neceffity ;  and  (he  has  a  right  to  cut  them  off  from 
the  body,  if  the  public  fafety  requires  it.  When  therefore,  in  fuch 
a  cafe,  the  (late  gives  up  a  town  or  a  province  to  a  neighbour  or 
to  a  powerful  enemy,  the  ceffion  ought  to  remain  valid  .as  to  the 
(late,  (ince  (he  had  a  right  to  make  it :  nor  can  (he  any  longer  lay 
claim  to  the  town  or  province  thus  alienated^  fince  (he  has  re* 
linquifhcd  every  right  (he  could  have  over  them. 
§  264.         But  this  province  or  town,  thus  abandoned  and  difmembered 
Riglitjiof    from  the  (late,  is  not  obliged  to  receive  the  new  mailer  whom 
BumbcrcJ  ^^^  ^^^^  attempts  to  fct  over  it.     Being  fcparated  from  the  fo- 
P#t)r.         ciety  of  which  it  was  a  member,  it  rcfumcs  all  its  original  rights} 
and  if  it  be  capable  of  defending  its  liberty  againft  the  prince 
who  wouid  fubjedl  it  to  his  authority,  it  may  lawfully  refift  him, 

Francis 
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Francis  L  haying  engaged  by  the  treaty  of  Madrid  to  cede  the 
dochy  of  Burgundy  to  3ie  emperor  Charles  V.  the  dates  of  that 
piofince  declared,  **  that,  having  never  been  fubjefl  but  to  the 
"  crown  of  France,  they  would  die  fubied  to  it ;  and  that  if  tlie 
"  king  abandoned  them,  they  would  taKe  up  arms,  and  endea- 
"  tour  to  fet  themfelves  at  liberty,  rather  than  pafs  into  a  new 
**  Ihte  of  fubjedioii  *."  It  is  true,  fubje£ls  are  feldom  able  to 
make  refiftance  on  fuch  occafions ;  and,  in  general,  their  wifeft 
plan  will  be  to  fubmit  to  their  new  mailer,  and  endeavour  to  ob- 
tain the  beft  terms  they  can. 

Hu  the  prince — or  the  fuperior,  of  whatever  kind — a  power  to     J  265. 
£(member  the  ftate  ? — Wc  anfwer  as  we  have  done  above  with  re-  ^'»«1}"' 
fped  to  the  domain: — if  the  fundamental  laws  forbid  all  difmem-  ^a^  ^wer 
bennent  by  the  fovereign,  he  cannot  do  it  without  the  concur-  todifmcm- 
wncc  of  the  nation  or  its  reprcfentatives.    But  if  the  laws  are  ^^  ***® 
filait,  and  if  the  prince  has  received  a  full  and  abfolute  authority,    ^^ 
kc  ii  then  the  dcpofitary  of  the  rights  of  tlie  nation,  and  the  or- 
gan by  which  it  declares  its  will.    The  nation  ought  never  to 
abandon  its  members  but  in  a  cafe  of  neceflity,  or  with  a  view  to 
tke  pnblic  fafety,  and  to  preferve  itfelf  from  total  ruin ;  and  the 
prince  ought  not  to  give  them  up  except  for  the  fame  reafons* 
Btit  fince  he  has  received  an  abfolute  authority,  it  belongs  to  him 
to  jod^c  of  the  neceflity  of  the  cafe,  and  of  what  the  fafety  of  the 
Bale  requires. 

Onoccailon  of  the  above-mentioned  treaty  of  Madrid,  the 
principal  perfons  in  France,  aflemblcd  at  Cognac  after  the  king's 
Ktnm,  unanimoufly  refolved,  '*  that  his  authority  did  not  ex- 
■tend  fo  far  as  to  difmember  the  crownf."  The  treaty  was  de- 
claicd  void,  as  being  contrary  to  the  funilamcntal  law  of  the 
kingdom :  and  indeed  it  had  been  concluded  without  fuflicient 
pwrcTs:  for  as  the  laws  in  exprefs  terms  refuted  to  the  king  the 
power  of  difmembering  the  kijigdom,  the  concurrence  of  the  na- 
rion  was  neceflFary  for  that  purpofc ;  and  it  iniglit  give  its  con- 
sent by  the  medium  of  the  (latcs-geiicral.  Charles  V .  ought  not 
tohave  rcleafed  his  prifoner  before  thofe  very  llatcs  had  approved 
*ke  treaty  ;  or  rather,  making  a  more  generous  ufe  of  his  victory, 
ke  fliould  have  impofed  lefs  rigorous  conditions,  fuch  as  Francis  L 
^old  hare  been  able  to  comply  with,  and  fuch  as  he  could  not, 
^tkout  diihonour,  have  refufed  to  perform.  But  now  that 
'kere  are  no  longer  any  meetings  of  the  ftates-general  in  France, 
^  big  remains  the  fole  organ  of  the  ilate,  wich  rcfpcdt  to  other 

fevers:  thefc  latter  have  a  right  to  take  his  will  for  that  of  all  . 
tance  \  and  the  ceflions  the  king  migh^  make  them,  would  re- 
Biain  valid,  in  virtue  of  the  tacit  conieiit  by  which  the  nation  has 
J'^fted  the  king  with  unlimited  powers  to  treat  with  them.  Were 
ttodicnvife,  no  folid  treaty  could  be  entered  into  with  the  crown 
•'France.     For  greater  fccurity,  however,  other  powers  have 

*  Mcz«r3Y**  Hiftory  of  France,  vol  ii.  p.  458.  • 

f  Mczcray,  ibid. 
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often  required  that  their  treaties  (hould  be  regiftered  in  the  par« 
liament  of  Paris :  but  at  prefent  even  this  formality  fcems  to  be 
laid  afide. 


CHAP.    XXII. 

Of  Rivers,  Streams^  and  Lakes. 

S,  *^^'  iniTHEN  a  nation  takes  poflefTion  of  a  country  with  a  view  to 
Armrdiat  V V  fg^tj^  there,  it  takes  pofleffion  of  every  thing  included  in  it, 
two  terri-  ^8  lands,  lakes,  rivers,  &c.  But  it  may  happen  that  the  country 
toriet.  is  bounded  and  feparated  from  another  by  a  river; — in  which 
cafe,  it  is  a(ked,  to  whom  this  river  belongs  ?  It  is  manifeft  from 
the  principles  eftabliflied  in  Chap.  XVIII.  that  it  ought  to  belong 
to  the  nation  who  firft  took  pofleflTion  of  it.  This  principle  can- 
not be  denied  ;  but  the  difHculty  is,  to  make  the  application.  Il 
is  not  eafy  to  determine  whith  of  the  two  neighoouring  natiom 
was  the  firft  to  take  pofleffion  of  a  river  that  fcparates  them. — 
For  the  decifion  of  fuch  queftions^  the  rules  which  may  be  de* 
duced  from  the  principles  of  the  law  of  nations,  arc  as  follow : — 
I.  When  a  nation  takes  pofleffion  of  a  country  bounded  by  a 
river,  fhe  is  confidered  as  appropriating  to  herfelf  the  river  alfo ; 
for  the  utility  of  a  river  is  too  great  to  admit  a  fuppofltion  thatthc 
nation  did  not  intend  to  refejve  it  to  herfelf.  Confequently,  the 
nation  that  firft  eilablilhed  her  dominion  on  one  of  the  banks  oi 
the  river,  is  confidered  as  being  the  firft  pofieflbr  of  all  that  pari 
of  the  river  which  bounds  her  terriior}-.  V^hen  there  is  queftion 
of  a  very  broad  river,  this  prcfumption  admits  not  of  a  doubt,  fo 
far  at  leaft  as  relates  to  a  part  of  the  river's  breadth  ;  and  the 
ftrenglh  of  the  prefumption  increafes  or  diminifhes  in  an  invcrjt 
ratio  with  the  breadth  of  the  river  :  for  the  narrower  the  river  is, 
the  more  does  the  fafety  and  convenience  of  its  ufe  require  that 
it  fhould  be  fubjefl:  entirely  to  the  empire  and  property  of  that 
nation. 

2.  If  that  nation  has  made  any  ufe  of  the  river,  as  for  naviga- 
tion or  fiftiing,  it  is  prefumcd  with  the  greater  certainty,  that  ihc 
has  refolved  to  appropriate  the  river  to  her  own  ufe. 

J.  If,  of  two  nations  inhabiting  the  oppofite  banks  of  the  ri« 
ver,  neither  party  can  prove  that  they  tlicmfclves,  or  thofe  whofc 
rights  they  inherit,  were  the  firft  fcttlcrs  in  thofe  tradts,  it  is  to 
be  fuppofed  that  both  nations  came  there  at  the  fame  time,  fincc 
neither  of  them  can  give  any  reafon  for  claiming  the  preference: 
and  in  this  cafe,  the  dominion  of  each  will  extend  to  the  middle 
of  the  river. 

4.  A  long  and  undifputed  poflTeffion  eftablifhcs  the  right  of  na^ 

tions ;  otherwifc  there  could  be  no  peace,  no  ftability  between 

A  them  :  and  notorious  facts  muft  be  admitted  to  prove  the  poflTef- 

\  fion.    Thus,  when,  from  time  immemorial,  a  nation  has  without 

contradidlion  exercifcd  the  fovereignty  upon  a  river  which  forms 

hei 
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her  boundary,  nobody  can  difpute  with  that  nation  the  fupreme 
dominion  over  the  tiver  in  queliion. 

5.  Finally,  if  treaties  determine  any  thing  on  this  qucftion, 
they  muft  be  obfcrved.  To  decide  it  by  accurate  and  exprcfs 
ftipulations,  is  the  fafed  mode :  and  fuch  is,  in  fa£l,  the  method 
taken  by  moft  powers  at  prcfent.  §  267. 

If  a  river  leaves  its  bed,  whether  it  be  dried  up  or  takes  its  ^J  the  bed 
courfc  clfcwhcrc,   the  bed  belongs  to  the  owTierof  the  river;  for  ^h'^chir 
the  bed  is  a  part  of  the  river  *,  and  he  who  had  appropriated  to  him-  dried  up  or 
fdf  the  whole,  had  neceflarily  appropriated  to  himklf  all  its  parts,  takes  an- 

If  1  territory  which  terminates  on  a  river  has  no  other  boun-  ^^^^^^ 
dary  than  that  river,  it  is  one  of  thofe  territories  that  have  natu-     ,  ^^g  ' 
nl  or  indeterminate  bounds  (urrii9na  ardfima)^  and  it  enjoys  The  right 
the  right  oi  alluvions  that  is  to  fay,— every  gradual  increale  of  of  alluvioo* 
(ioil,  every  addition  which  the  current  of  the  river  may  make  to 
iubank  on  that  fide,  is  an  addition  to  that  territory,  ilands  in  the 
tunc  predicament  with  it,  and  belongs  to  the  fame  owner.     For 
if  I  uke  pofleiEon  of  a  piece  of  land,  declaring  that  I  will  have 
for  its  boundary  the  river  which  wafhcs  its  fide,— or  if  it  is  given 
to  me  upon  that  footing, — I  thus  acquire  beforehand  the  right 
of  alluvion  \  and  confequently  I  alone  may  appropriate  to  myfelf 
whatever  additions  the  current  of  the  river  may  infcnfibly  make 
to  my  land  : — I  fay    *  in/en/ibly,'  becaufe  in  the  very  uncommon 
cafc,  called  avu{fion^  when  the  violence  of  the  flream  feparates  a 
confiderablc  part  from  one  piece  of  land  and  joins  it  to  another, 
httinfuch  manner  that  it  can  dill  be  identified,  the  property  of 
4c  Ibil  fo  removed  njiturally  continues  veiled  in  its  former  own- 
er*   The  civil  laws  have  thus  provided  againd  and  decided  this 
^ when  it  happens  between  individual  and  individual;  they 
ott^t  to  unite  equity  with  the  welfare  of  the  ftate,  :ind  the  care 
of  preventing  litigations. 

In  cafe  of  doubt,  every  territory  terminating  on  a  river  is  prc- 
fumcd  to  have  no  other  boundary  than  the  river  itfelf ;  becaufe 
^iog  is  more  natural  than  to  take  a  river  for  a  boundary, 
when  a  fetilement  is  made ;  and  wherever  there  is  a  doubt,  that 
^  ^ways  to  be  prefumed,  which  is  moit  natural  and  mod  proba- 

Asfoon  as  it  is  determined  that  a  river  conditutes  the  boundary-    5  269- 
^  between  two  territories,  whether  it   remains  common  to  ^^*><^5**" 
^  inhabitants  on  each  of  its  banks,  or  whether  each  ihares  half  of  prSJ,^ 
"•■^,  finally,  whether  it  belongs  entirely  to  one  of  them, —  any  chin« 
4cir  rights  with  refpedl  to  the  river  are  in  no  wife  changed  by  the  *"  '***  "^'•*" 
*^«»ion.    If  therefore  it  happens  that,  by  a  natural  ertcct  of  the  ***  *  "'*'' 
^trent,  one  of  the  two  territories  receives  an  increafe,  while  the 
riter gradually  encroaches  on  the  oppofite  bank, — the  river  dill 
'^'nains  the  natural  boundary  of  the  two  territories,  and,  notwith- 
'^o^ling  the  progrcflive  changes  in  its  courfe,  each  retains  over  it 
f'*  tune  rights  which  it  poflcl]ed  before ;  (o  that,  if,  for  inllance,  i 

{(^ divided  in  the  middle  between  the  owners  of  the  oppofite 
^^"^  that  raiddley  though  it  changes  its  place,  will  continue  to 

be 
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be  the  line  of  fcparation  between  the  two  neighbours.   The  one 

lofes,  it  is  true,  while  the  other  gains :  but  nature  alone  produces 

this  change :  (he  deftroys  the  land  of  the  one,  while  (he  forms  new 

land  fdr  the  other.     The  cafe  cannot  be  otherwife  determined, 

fince  they  have  taken  the  river  alone  for  their  limits. 

€  270.        But  if,  inftead  of  a  gradual  and  progrefllive  change  of  its  bed, 

Sfc^whco'  ^^^  J^ivcr,  by  an  accident  merely  natural,  turns  entirely  out  of  its 

the  river    courfe,  and  runs  into  one  of  the  two  neighbouring  ftates,  the 

changes  iu  bed  which  it  has  abandoned  becomes  thenceforward  their  boon* 

^*d.  dary,  and  remains  the  property  of  the  former  owner  of  the  river 

($  267) :  the  river  itfelf  is,  as  it  were,  anihilated  in  all  that  parr, 

while  it  is  reproduced  in  its  new  bed,  and  there  belongs  only  to 

the  (late  in  which  it  flows. 

This  cafe  is  very  difierent  from  that  of  a  river  which  changes 
its  courfe  without  going  out  of  the  fame  (late.     The  latter,  in  its 
new  courfe,  continues  to  belong  to  its  former  owner,  whether 
that  owner  be  the  (late  or  any  individual  to  whom  the  (late  has 
given  it, — becaufe  rivers  belong  to  the  public,  in  whatever  part 
of  the  country  they  flow.     Of  the  bed  which  it  has  abandoned, 
a  moiety  accrues  to  the  contiguous  lands  on  each  (ide,  if  they 
are  lands  that  have  natural  boundaries  with  the  right  of  alluvion. 
That  bed  (notwithdanding  what  we  have  faid  in  ^  267)  is  no 
longer  the  property  of  the  public,  becaufe  of  the  riglit  of  alluvion 
veiled  in  the  owners  of  its  banks,  and  becaufe  the  public  held 
pofTelTion  of  the  bed,  only  on  account  of  its  containing  a  river. 
But  if  the  adjacent  lands  have  not  natural  boundaries,  the  public 
dill  retains  the  property  of  the  bed.     The  new  foil  over  which 
the  river  takes  its  courfe  is  loft  to  the  proprietor,  becaufe  all  the 
rivers  in  the  country  belonpj  to  the  public. 
§  271.         It  is  not  allowable  to  raife  any  works  on  the  bank  of  a  river. 
Works       which  have  a  tendency  to  turn  its  courfe,  and  to  caft  it  upon  the 
turnThc^°  oppofite  bank :  this  would  be  promoting  our  own  advantage  at 
current,      our  neighbour's  expenfe.      Each  can  only  fecure  hinifelf,  and 
hinder  the  current  from  undermining  and  carrying  away  his  land. 
§  272.         In  general,  no  perfon  ought  to  build  on  a  river,  any  more  than 
J!^' *" ^^^Jj' elfewhere,  any  work  that  is  prejudicial  to  his  neighbour's  rights, 
cial  to  the  If  a  rivcr  belongs  to  one  nation,  and  another  has  an  inconteftable 
rights  of     right  to  navigate  it,  the  former  cannot  ereft  upon  it  a  dam  or  a 
"•        mill  which  might  render  it  unfit  for  navigation.      The  right 
which  the  owners  of  the  river  pofTefs  in  this  cafe  is  onlv  that  of 
a  limited  property ;  and,  in  the  exercife  of  it,  they  are  bound  to 
refpeft  the  rights  of  others. 
§  «73'         But  when  two  different  rights  to  the  fame  thing  happen  to 
rlbtioiI*to  ^^^^  ^*^^  ^^^  other,  it  is  not  always  eafy  to  determine  which- 
intcrfcring  ought  to  yield  to  the  other:  the  point  cannot  be  fatisfaftorily  de-- 
righu.        cided,  without  attentively  confidcring  the  nature  of  the  rights^ 
and  their  origin.     For  example,  a  river  belongs  to  me,  but  you- 
have  a  right  to  fifli  in  it :  and  the  queftion  is,  whether  I  maf 
ere6l  mills  on  my  river,  whereby  the  fifliery  will  become  more^ 
difficult  and  Icfs  advantageous  ?  The  nature  of  our  rights  fccm^ 

tcr 
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todecennine  the  qoeftion  in  the  afErmative. — I,  as  proprietor, 
bfc  an  eflential  right  over  the  river  itfelf: — you  have  only  a 
right  to  make  ufe  of  it, — a  right  which  is  merely  acceflbry,  and 
dependent  on  mine :  you  have  but  a  general  right  to  (ifli  as  you 
can  in  my  river,  fuch  as  you  happen  to  find  it,  and  in  what- 
Cfer  ftate  I  may  think  fit  to  poiTefs  it.  I  do  not  deprive  you  of 
your  right  bv  ereAing  my  mills :  it  ftill  ezifts  in  the  general  view 
of  it}  and  if  it  becomes  lefs  ufeful  to  you,  it  is  by  accident,  and 
becaafe  it  is  dependent  on  the  ezercife.of  mine. 

The  cafe  is  different  with  refpecl  to  the  right  of  navigation, 
of  which  we  have  fpoken.  This  right  neceffariiy  fuppofes  that 
theriver  (hall  remain  free  and  navigable,  and  therefore  excludes 
emr  work  that  will  entirely  interrupt  its  navigation. 

The  antiquity  and  origin  of  the  rights  fervCi  no  lefs  than  their 
Bttnre,  to  determine  the  queftion.  The  more  ancient  right,  if  it 
he  abfolute,  is  to  be  exerted  in  its  full  extent,  and  the  other  only 
lb  far  as  it  may  be  extended  without  prejudice  to  the  former  ;  for 
i^coald  only  be  eilabliHied  on  this  footing,  unlefs  the  pofleiTor  of 
the  Grft  right  has  cxprefsly  confented  to  its  being  limited. 

In  the  fame  manner,  rights  ceded  by  the  proprietor  of  any 
thing  arc  confidered  as  ceded  without  prejudice  to  the  other 
rights  that  belong  to  him,  and  only  fo  far  as  they  are  confident 
^th  thcfe  latter,  unlefs  an  exprefs  declaration,  or  the  very  nature 
of  die  right,  determine  it  otherwife.  If  I  have  ceded  to  another 
the  right  of  fifhing  in  my  river,  it  is  manifed  that  I  have  ceded  it 
without  prejudice  to  my  other  rights,  and  that  I  remain  free  to 
Dvild  on  that  river  fuch  works  as  I  think  proper,  even  though 
^  fliould  injure  the  fiChery,  provided  they  do  not  altogether 
dcftroy  it.  A  work  of  this  latter  kind,  fuch  as  a  dam  that  would 
under  the  fifii  from  afccnding  it,  could  not  be  built  but  in  a  cafe 
rfoccelEty,  and  on  making,  according  to  circumilances,  an  ad- 
^Bate  compenfaticn  to  the  perfon  who  has  a  right  to  fifh  there. 

^lut  we  have  faid  of  rivers  and  dreams,  may  be  eafily  ap-  6  274. 
pJied  to  lakes.  Every  lake,  entirely  included  in  a  country,  belongs  ^-**^ 
|o  the  nation  that  is  the  proprietor  of  that  country ;  for,  in  tak- 
^  pofieflion  of  a  territory,  a  nation  is  confidered  as  having  ftp- 
P'friated  to  itfelf  every  thing  included  in  it :  and  as  it  feldom 
'^'Ppcns  that  the  property  of  a  lake  of  any  confiderable  extent 
nllito  the  (hare  of  individuals,  it  remains  common  to  the  nation. 
Ifdiislake  is  fituated  between  two  dates,  it  is  prefumed  to  be 
Prided  between  them  at  the  middle,  while  there  is  no  title,  no 
•^ttant  and  manifed  cudom,  to  determine  otherwife. 

What  has  been  faid  of  the  right  of  alluvion  in  fpeaking  of  ri-     f  t-^. 
"^  ii  alfo  to  be  underdood  as  applying  to  lakes.    When  a  lake,  increafe  of 
•«tt  bounds  a  date,  belongs  entirely  to  it,  every  increafe  in  the  *  ^^^ 
P^tof  that  Like  falls  under  the  fame  predicament  as  the  lake 
'^i  but  it   is  neccifary  that  the  increafe  (hould  be  imenHble, 
•4at  of  land  in  aIliivio:i,  and  moreover  that  it  be  real,  condunt, 
?"^  complete.     To  explain  myfclf  more   fully, — i.  I  fpeak  of 
'"'^ie  increafe :  this  is  tlic  revcrfc  of  alluvion :  the  quedion 
6  here 
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here  relates  to  the  increafe  of  a  lake,  as  in  the  other  cafe  to  an 
increafe  of  foil.  If  this  increafe  be  not  infenfible, — if  the  lake, 
overflowing  its  banks,  inundates  a  large  tra£l  of  land,  this  new 
portion  of  the  lake,  this  tra£t  thus  covered  with  water^  dill  be- 
longs to  its  former  owner.  Upon  what  principles  can  we  found 
the  acquifition  of  it  in  behalf  of  the  owner  of  the  lake  ?  The 
fpace  is  very  eafily  identified^  though  it  has  changed  its  nature : 
and  it  is  too  confiderable  to  admit  a  prefumption  that  the  owner 
had  no  intention  to  preferve  it  to  himfelf,  notwithftanding  the 
changes  that  might  happen  to  it. 

But,  2.  If  the  lake  infenfibly  undermines  a  part  of  the  oppofite 
territory,  deftroys  it,  and  renders  it  impoffible  to  be  known,  by 
fixing  itfelf  there,  and  adding  it  to  its  bed,  that  part  of  the  terri- 
tory is  loft  to  its  former  owner ;  it  no  longer  exifts ;  and  the 
whole  of  the  lake  thus  increafed  ftiil  belongs  to  the  fame  ftate  as 
before. 

3.  If  fome  of  the  lands  bordering  on  the  lake  are  only  over- 
flowed at  high  water,  this  tranfient  accident  cannot  produce  anv 
change  in  their  dependence.  The  reafon  why  the  foil,  which 
the  lake  invades  by  little  and  little,  belongs  to  the  owner 
of  the  lake,  and  is  loft  to  its  former  proprietor,  is  becaufe 
the  proprietor  has  no  other  boundary  than  the  lake,  nor  any 
other  marks  than  its  banks,  to  afcertain  how  far  his  pofleflions  ex- 
tend. If  the  water  advances  infenfibly,  he  lofes ;  if  it  retires  in 
like  manner,  he  gains :  fuch  muft  have  been  the  intention  of  the 
nations  who  have  refpeftively  appropriated  to  thcmfelves  the  lake 
and  the  adjacent  lands : — it  can.fcarcely  be  fuppofed  tliat  they  had 
any  other  intention.  But  a  territory  overflowed  for  a  time,  is  not 
confounded  with  the  reft  of  the  lake  :  it  can  ftill  be  recognifed  s 
and  the  owner  may  ftill  retain  his  right  of  property  in  it.  Were 
it  otherwife,  a  town  overflowed  by  a  lake  wouid  become  fubje£) 
to  a  difl^rent  government  during  the  inundation,  and  return  tc 
its  former  fovereign  as  foon  as  the  waters  were  dried  up. 

4.  For  the  fame  reafons,  if  the  waters  of  the  lake,  penetrating 
by  an  opening  into  the  neighbouring  country,  there  form  a  bay, 
or  new  lake,  joined  to  the  fir  ft  by  a  canal, — this  new  body  ol 
water,  and  the  canal,  belong  to  the  owner  of  the  country  in 
which  they  are  formed.  For  the  boundaries  are  eafily  afcertained 
and  we  are  not  to  prefume  an  intention  of  relinquiihing  fo  con- 
fiderable a  iizGt  of  land  in  cafe  of  its  happening  to  be  invaded 
by  the  waters  of  an  adjoining  lake. 

It  muft  be  obferved  that  we  here  treat  the  queftion  as  arifinj 
between  two  ftates  :  it  is  to  be  decided  by  other  principles  whei 
it  relates  to  proprietors  who  are  members  of  the  fame  ftate.  Ir 
the  latter  cafe,  it  is  not  merely  the  bounds  of  the  foil,  but  alfo  itj 
nature  and  ufe,  that  determine  the  poffeffion  of  it.  An  indi 
vidual,  who  poflTefles  a  field  on  the  borders  of  a  lake,  cannot  en 
joy  it  as  a  field  when  it  is  overflowed  •,  and  a  perfon  who  has 
for  inftance,  the  right  of  fifliing  in  the  lake,  may  exert  his  righ 
in  this  new  extent :  if  the  waters  retire,  the  field  is  reftored  ti 

th. 
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the  ufe  of  its  former  owner.  If  the  lake  penetrates  by  an  open- 
ing into  the  low  lands  in  its  neighbourhood,  and  there  forms  a 
pcnnanenc  inundation,  this  new  lake  belongs  to  the  public,  be« 
oofe  all  lakes  belong  to  the  public. 

The  fame  principles  (hew,  that  if  the  lake  infenCbly  forms  an     $  Y^- 
acceffion  of  land  on  its  banks,  either  by  retiring  or  in  any  other  cd  on  thT' 
maimer,  this   increafe  of  bnd  belongs  to  the  country  which  it  hanks  of  a 

K' '  9,  when  that  country  has  no  other  boundary  than  the  lake.  ^^« 
J  the  fame  thing  as  alluvion  on  the  banks  of  a  river. 

But  if  the  lake  happened  to  be  fuddenly  dried  up,  either  to-     S  *"7* 
tally  or  in  a  great  part  of  it,  the  bed  would  remain  in  the  poflef-  ]^)^^  ^^*^^ 
ton  of  the  fovereign  of  the  lake;  the  nature  of  the  foil,  fo  eafily  up. 
known,  fufficiently  marking  out  the  limits. 

The  empire  or  jurifdi£lion  over  lakes  and  rivers  is  fubje£l  jJif^fc- 
to  the  fame  rules  as  the  property  of  them,  in  all  the  cafes  which  tion  over 
ve  hare  examined.     Each  (late  naturally  poflefles  it  over  the  1^1^*  *<^ 
whole  or  the  part,  of  which  it  poflefles  tne  domain.     We  have  "^*^"' 
iieen  {\  245)  that  the  nation,  or  its  fovereign,  commands  in  all 
places  in  its  pofleflion. 


CHAP.    XXIII. 
Of  the  Sea. 

|N  order  to  complete  the  expofition  of  the  principles  of  the  law     ^  279. 

o(  nations  with  rcfped  to  the  things  a  nation  may  poflefs,  it  Tl»cf«^»««l 
Knains  to  treat  of  the  open  fea.  The  ufe  of  the  open  fca  con-  "*  *' 
^  in  navigation,  and  in  fi(hing ;  along  its  coafts  it  is  moreover 
tf  ale  (or  the  procuring  of  fevend  things  found  near  the  ihore, 
"tch  as  (hell-(i(h,  amber,  pearls,  &c.  for  the  making  of  fait,  and, 
'^y,  for  the  e(tabli(hment  of  places  of  retreat  and  fecurity  for 
»«ftls. 

T^it  open  fea  is  not  of  fuch  a  nature  as  to  admit  the  holding     &  iSou 
plcffion  of  it,  fince  no  fettlcment  can  be  formed  on  it,  fo  as  to  whether 
**«ler  others  from  pafling.    But  a  nation  powerful  at  fea  may  J^^  |^*por. 
ivlMd  others  to  fi(h  in  it  and  to  navigate  it,  declaring  that  (he  fe  ied,  and 
'PP'opriatcs  to  herfelf  the  dominion  over  it,  and  that  (he  will  de-  >V  domi- 
TOy  the  vc(rels  that  (hall  dare  to  appear  in  it  without  her  per-  "^"1*3^"^ 
"^on.    Let  us  fee  whether  (he  has  right  to  do  this. 

Itismanifeii  that  the  ufe  of  the  open  frn,  which  confifts  in     $  jSr. 
J*vigation  and  filhing,  is  innocent  an*!  incxliaulliblc  ;  that  i*;  to  N"ho<ly 
"7"*hc  who  navigates  or  fiflies  in  the  open  fca,  decs  no  injury  /o*,pp^' 
^ anyone,  and  the  fca,  in  thcfc  two  rcfpcc'ls,  is  fuiUcient  for  ail  pnate  to 
"•^tJund.     Now  nature  does  not  give  to  man  a  right  of  appro-  himfcif  the 
FWmg  to  him felf  things  that  may  be  innocently  ufcd,  and  that  l^'^'^^^J^ 
2  inexhaudibie,  and  fufficicnt  for  all.     Vvv  lincc  thofc  things,  ^^ 
^We  common  to  all,  are  fufficicnt  to  fnpnly  the  wants  of  each,— 
•hoctcr  (hould,  to  the  cxcluhon  of  all  otlicr  participants,  attempt 
^itodcr  himfelf  fole  proprietor  oi  thjm,  would  unreafonahly 

wrcil 
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wrefl:  the  bounteous  gifts  of  nature  from  the  parties  excluded. 
The  earth  no  longer  fumifhing  without  culture  the  things  nc- 
ceflfary  or  ufeful  to  the  human  race,  who  were  extremely  multi- 
plied, it  became  neceflary  to  introduce  the  right  of  property,  in 
order  that  each  might  apply  himfelf  with  more  fucce&  to  the 
cultivation  of  what  nad  fallen  to  his  ihare,  and  multiply  by  his 
labour  the  neceflaries  and  conveniences  of  life.  It  is  for  this  reaibn 
the  law  of  nature  approves  the  rights  of  dominion  and  property^ 
which  put  an  end  to  the  primitive  manner  of  liWng  in  common. 
But  this  reafon  cannot  apply  to  things  which  are  in  themfelves 
inexhauftible ;  and  confequenthr  it  cannot  furnifli  any  juft  grounds 
for  feizing  the  exclufive  pofleffion  of  them.   If  the  free  and  com- 
mon ufe  of  a  thing  of  this  nature  was  prejudicial  or  dangerous  to 
a  nation,  the  care  of  their  own  fafety  would  authorife  them  to 
reduce  that  thing  under  their  own  dominion  if  poffible,  in  ordei 
to  reftri£i  the  ufe  of  it  by  fuch  precautions  as  prudence  might  dic- 
tate to  them.  But  this  is  not  the  cafe  with  the  open  fea,  on  which 
people  may  fail  and  fi(h  without  the  lead  prejudice  to  any  perfon 
whatfoever,  and  without  putting  any  one  in  danger.     No  nation 
therefore  has  a  right  to  take  pofTeffion  of  the  open  fea,  or  claim  the 
fole  ufe  of  it,  to  the  exclufion  of  other  nations.   The  kings  of  Por- 
tugal formerly  arrogated  to  themfelves  the  empire  of  the  feas  of 
Guinea  and  the  Eaft-lndies^  i  but  the  other  maritime  powers  gave 
themfelves  little  trouble  about  fuch  a  preteniion. 
S  ^^^i        The  right  of  navigating  and  fifhing  in  the  open   fea  being 
that  tt-^**°  ^^^  a  right  common  to  all  men,  the  nation  that  attempts  to 
tempts  CO    exclude  another  from  that  advantage,  does  her  an  injury,  and 
exclude       fumiihes  her  with  fufficient  grounds  for  commencing  hoflilitics, 
doefit  an    ^"^^  nature  authorifes  a  nation  to  repel  an  injury, — that  is,  to 
injury.       make  ufe  of  force  againft  whoever  would  deprive  her  of  her  rights. 
5  £83.        Nay  more, — a  nation,  which,  without  a  legitimate  claim,  would 
It  even      arrogate  to  itfclf  an  excluGve  right  to  the  fea,  and  fupport  iti 
jiirrtoall"  pretenfions  by  force,  does  an  injury  to  all  nations;  it  infringei 
natiooi.      their  common  right ;  and  they  are  juftifiable  in  forming  a  general 
combination  againft  it,  in  order  to  reprefs  fuch  an  attempt.   Na- 
tions have  the  greateft  intereft  in  caufing  the  law  of  nationS] 
which  is  the  ba(is  of  their  tranquillity,  to  be  univerfally  refpe&ed. 
If  anv  one  openly  tramples  it  under  foot,  they  all  may  and  ought 
to  rife  up  againft  him ;  and,  by  uniting  their  forces  to  chaftifis 
the  common  enemy,  they  will  difcharge  their  duty  towards  them- 
felves, and  towards  human  fociety,  of  which  they  are  memben 
(Prelim.  §  22). 
$  284.        However,  as  every  one  is  at  liberty  to  renounce  his  right,  a 
Itmayac-  nation  may  acquire  exclufive  rights  of  navigation  and  fifhingj 
aclufire     ^y  treaties,  in  which  other  nations  renounce,  in  its  favour,  the 
right  by     rights  they  derive  from  nature.  The  latter  are  obliged  to  obferv< 
ucaticB,      their  treaties  ;    and  the  nation  they  have  favoured  has  a  right  tc 
maintain  by  force  the  pofTeiTion  of  its  advantages.     Thus  dn 

^  See  Grotiui*5  Marc  Libcruin,  and  SeldcD*f  Marc  Claufuoii  lib.  L  cap.  z^ii. 

hottf 


B.LCh.XXIII.       OF   THE   SEA.  127 

houie  of  Auftria  has  renounced,  in  favour  of  England  and  HoU 
Undi  the  right  of  fending  veflcls  from  the  Netherlands  to  the 
MJndics.  In  Grotius^  dc  Jure  Belli  ii  Pads,  Lib.  II.  Cap.  III. 
\  15,  may  be  found  many  inftances  of  fimilar  treaties. 

Asthe  rights  of  navigation  and  of  fiihing,  and  other  rights  which     $  ^^S* 
may  be  exercifed  on  the  fca,  belong  to  the  clafs  of  thofe  rights  pr^^r^'*^ 
of  mere  ability  fjura  mera  facultatis)  which  are  im prefer iptiblet ion  and 
{i9S)> — they  cannot  be  loft  for  want  of  ufe.    Confequently,  long  ufe, 
aidiough  a  nation  (hould  happen  to  have  been,  from  time  im- 
memorial, in  fole  poffeflion  of  the  navigation  or  fifliery  in  certain 
Cns,  it  cannot,  on  this  foundation,  claim  an  excluilve  right  to 
thofe  advantages.   For  though  others  have  not  made  ufe  of  their 
common  right  to  navigation  and  fifliery  in  thofe  fcae,  it  does  not 
thence  follow  that  they  have  had  any  intention  to  renounce  it  \ 
and  dicy  are  entitled  to  exert  it  whenever  they  think  proper. 

Bat  it  may  happen,  that  the  non-ufage  of  the  right  may  aflume  ^  J^^?^^* 
the  nature  of  a  confent  or  tacit  agreement,  and  thus  become  a  virtue  of  a 
title  in  favour  of  one  nation  againft  another.    When  a  nation,  tacit  igree- 
thai  is  in  poiTcirion  of  the  navigation  and  fiihery  in  certain  tra£ls ™'''°'* 
of  fca,  claims  an  cxclufive  right  to  them,  and  forbids  all  partiti- 
paiion  on  the  part  of  other  nations, — if  the  others  obey  that 
prohibition  with  fufficient  marks  of  acquicfcence,  they  tacitly 
renounce  their  own  right,  in  favour  of  that  nation,  and  eilabiifli 
for  her  a  new  right,  which  (he  may  afterwards  lawfully  maintain 
^gainll  them,  efpeciaily  when  it  is  confirmed  by  long  ufe. 

The  various  ufcs  of  the  fca  near  the  coafts  render  it  very  fuf-    $  ':''^7* 
cepnble  of  property.    It  furnifhes  fifli,  (hells,  pearls,  amber,  &c.  n^J^'r^j'^g 
^ow  in  all  thefe  rcfpccls  its  ufe  is  not  inexhauftible  \  wherefore  cuaiLtnuy 
^c  nation  to  whom  the  coalls  belong  may  appropriate  to  them-  Hccomc  a 
Selves,  and  convert  to  their  own  protit,  an  advantage  which  na- l**^"!*^"^* 
^urehas  fo  placed  within  their  reach  as  to  enable  them  conve- 
**»€ntly  to    take  pollcinoii  of  it,   in  the  fame  manner  as  they 
Po&flcd  themfelvcs  of  the  dominion  of  the  land  they  inhabit. 
^Vhoc2n  doubt,  that  the  pearl  filhcrics  of  Bahrem  and  Ceylon 
P^ybwfuUy  become  property?    And  though,  where  the  tatch- 
^gof  filh  is  the  only  object,  the  fiihery  appears  Icfs  Ii<ible  to  be 
^^uilcd, — yet  if  a  n.ui  }n  have  on  tiieircoait  a  particular  fiihery 
^f  a  profitable   nature,  and  of  which  they  may  become  ma- 
^r^  Ihall  they  not  be  permitted  to  appropriate  to  thcml'clvcs  that 
bountc.ius  liili  of  natun*,  as  an  ap;>cnij.ige  to  the  country  they 
pQftls,  ami  to  rcfervc  to  thcmfclves  the  great  advanta^^cs  which 
*hcir  commerce  max  ilicnee  derive  in  cafe  there  be  a  uitrieionc 
abundance  of  \\\\\  t-  Airp.lih  the  ncigljbouring  n. it  ions  :     But  if, 
|°far  from  taking  pciVeilion  of  it,  the  nation  has  once  aeknow- 
l^gcd  ihe  common  rijiht  oi  other  nations  to  come  and  fiih  there, 
}^  Can  no  longer  excluiic  them  fiom  it ;  it  has  left  that  lilhery 
{"*•*  primitive  frijdom,  at  leall  uiili  reifeci  to  tisofe  mUo  have 
°V'| -i::  uilomed  to  t.iKC  advant.iee  of  it.   Tlie  E:>-iiiii  not  having 
^'/'iiiiMiiy  li'^cn   cxiuil'.ve   jN)lV..!i::^.    ;  •"   tiie    lierri::jt  i'lliKJy    on 
^^^'tuaJLs,  it  is  become  c^iuiiioi;  :o  dieiu  wi:h  ciiu-r  nations. 

A  nation 
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5  ^88. 
Another 
reafon  for 
dppropriat- 
ing  the  Tea 
bordering 
on  the 
coafts. 


How  far 
this  poffef- 
fivn  may 
extend. 


A  nation  may  appropriate  to  herfelf  thofe  things^  of  which 
the  free  and  common  ufe  would  be  prejudicial  or  dangerous  to 
her.  This  is  a  fecond  reafon  for  which  governments  extend  their 
dominion  over  the  fea  along  their  coafls,  as  far  as  they  are  able 
to  protect  their  right.  It  is  of  confiderable  importance  to  the 
fafety  and  welfare  of  the  ftate,  that  a  general  liberty  be  not 
allowed  to  all  comers  to  approach  fo  near  their  pofleffionSf  efpe« 
cially  with  fliips  of  war,  as  to  hinder  the  approach  of  trading 
nations,  and  moleft  their  navigation.  During  the  war  betweea 
Spain  and  the  United  Provinces,  James  I.  king  of  England, 
marked  out,  along  his  coafls,  certain  boundaries  within  which 
he  declared  that  he  would  not  fuffer  any  of  the  powers  at  war 
to  purfue  their  enemies,  nor  even  allow  their  armed  veflels  to  flop 
and  obferve  the  fliips  that  (hould  enter  or  fail  out  of  the  ports  *. 
Thefe  parts  of  the  fea,  thus  fubjeft  to  a  nation,  are  compre- 
hended in  her  territory ;  nor  mufl  any  one  navigate  them  with- 
out her  confent.  But  to  vefTels  that  are  not  liable  to  fufpicion, 
(he  cannot,  without  a  breach  of  duty,  refufe  permiilion  to  ap- 
proach for  harmlefs  purpofes,  fince  ic  is  a  duty  incumbent  on 
every  proprietor  to  allow  to  ilrangers  a  free  pafTage,  even  by 
landj  when  it  may  be  done  without  damage  or  danger.  It  is 
true,  that  the  flare  itfclf  is  fole  judge  of  what  is  proper  to  be 
done  in  every  particular  cafe  that  occurs  :  and  if  it  judges  amif$» 
it  is  to  blame  •,  but  the  others  are  bound  to  fubmit.  It  is  other- 
wife,  however,  in  cafes  of  necefTity, — as,  for  inflance^when  a  vcf- 
fel  is  obliged  to  enter  a  road  which  belongs  to  you,  in  order  to 
fheker  herfelf  from  a  tempefl  In  this  cafe,  the  right  of  entering 
wherever  we  can,  provided  we  caufc  no  damage,  or  that  we  re- 
pair any  dama}:;e  done,  is,  as  we  fhall  fliew  more  at  large,  a  rem- 
nant of  the  primitive  freedom,  of  which  no  man  can  be  fuppofed 
to  have  divefled  himfelf;  and  the  vcflcl  ma]^  lawfully  enter  in 
fpitc  of  you,  if  you  unjiilUy  refufe  her  permifuon. 

It  is  not  eafy  to  determine  to  what  diflance  a  nation  may  ex- 
tend its  rights  over  the  fea  by  w.hich  it  is  furroundcd.  Bodinusf 
pretends,  that,  according  t6  the  common  right  of  all  maritime  na- 
tions, the  prince's  dominion  extends  to  the  diflance  of  thirty 
leagues  from  the  coafl.  But  this  exadl  determination  can  only 
be  founded  on  a  general  confent  of  nations,  which  it  would  be 
difficult  to  prove.  Each  flate  may,  on  this  head,  make  what  re- 
gulations it  pleails,  fo  far  as  rcfpetls  the  tranfaftions  of  the  citi» 
zens  with  each  other,  or  their  concerns  with  the  fovereign  :  bat 
between  nation  and  nation,  all  that  can  rcafonably  be  faid,  is,  that, 
in  general,  the  dominion  of  the  flate  over  the  neigbouring  fea 
extends  as  far  as  her  fafety  renders  it  necefTary  and  her  power  is 
able  to  aiiert  it  j  fince,  on  the  one  hand,  flie  cannot  appropriate 
to  hcrfc  f  a  thing  that  ij  common  to  all  mankind,  fuch  as  the 
fea,  trxcpt  fo  i;ir  as  ilie  has  need  tf  it  for  fome  lawful  end 
(§  28 1 ),  iimU  on  tlic  otiicr,  it  would  be  a  vain  and  ridiculous  prc- 


*  Scldtii's  Uklarc  Cliuruni,  Lib.  II. 


I  1:1  his  Rcj^ublic,  Cook  I.  Cliap.  X. 
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tenfion  to  claim  a  right  which  fhc  were  wholly  unable  to  afll-rt. 
The  fleets  of  England  have  given  room  to  her  kings  to  claim  the 
empire  of  the  feas  which  furround  that  ifland,  even  as  hr  as  the 
oppofitc  coafts*.  Sclden  relates  a  folcmn  a£lf  by  which  it  ap- 

E\n  that|  in  the  time  of  Edward  I.  that  empire  was  acknow- 
ged  by  the  greateil  part  of  the  maritime  nations  of  Europe ;  » 

and  the  republic  of  the  United  Provinces  acknowledged  it,  in 
Tome  meafurcy  by  the  treaty  of  Breda  in  1667,  at  leail  fo  far  as 
itlsted  to  the  honours  of  the  flag.     But  folidly  to  efbblifli  a  riglic 
of  fuch  extent,  it  were  neccflliry  to  prove  very  clearly  the  exprcfs 
wcacit  confcnt  of  all  the  powers  concerned.     The  French  have 
OCTcr  agreed  to  this  pretenfion  of  England  i  and  in  that  very 
ueatTof  Breda,  juft  mentioned,  Louis  XIV.  would  not  even  fuf- 
f:r  the  Channel  to  be  called  the  Englifli  Cliannei,  or  the  Britifli 
Sn.  The  republic  of  Venice  claims  the  empire  of  the  Adriatic ; 
I'ld  every  body  knows  the  ceremony  :Minual!y  performed  upon 
that  account.  -In  confirmation  of  this  right,  we  arc  referred  to 
rile  examples  of  Uiadiflaus,  king  of  Naples,  of  t!ie  emperor  Fre- 
<^cric  III.  and  of  fome  of  the  kings  of  Hungary,  who  alked  per- 
"JiiEon  of  the  V^cnetians  for   their  vellcls   to  pau  through  that 
*^a  ;.    TTiai  the  empire  of  the  Adriatic  belongs  to  the  republic 
'o  a  certain  diliance  from  her  own  coafts,  in  the  plat  cs  of  which 
*>c  can  keep  pollclfion,  and  of  wliich  the  polTclhon  i  j  important 
*>  her  own   fafety, — appears  to  me  incon tellable :  but  1  doubt 
cry  much  whether  any  power  is  at  prefonr  difpok'd  to  acknow- 
pdj^eher  fovereignly  over  the  whole  Adriatic  Um.     Suih  preicn- 
^ns  to  empire  are  refpt-cled  as  long  as  the  nation  that  makes 
^Cni  is  able  to  affert  them  by  force ;  but  t!u*y  vanifli  of  courfe  on 
^  decline  of  he r  po we r.     /\ t  pre fe n 1 1 he  whc )lo  fp ;'. cc  (*i  ilv:  I'j.i 
'^thin  cannon-ihot  of  the  coal  I  is  conhilcred  as  making  a  part  of 
^^  territory  ;  and  for  that  rcalona  vellLl  lala-n  under  ilie  cannon 
^  a  neutral  fortr':fs  i"<  not  a  hiwful  prize. 


c. 


The  ihorcs  of  the  fea  incontcllably  belong  to  the  nation  tli.ir  ^5  =' 
^flcffcs  the  country  of  which  they  arc  a  part;  and  tfiey  belong  "^^'.7/^° 
^  the  clafs  of  public  thiir^s.  If  civilians  have  let  them  dcwn  as 
^*ngs  common  to  all  mankind  {»is  fsmwww' ;),  it  is  only  in  re- 
"*rd  to  ihcir  ufe  \  and  wc  are  not  i hence  to  conclude  that  they 
^ttfidcred  them  as  I'ldcpendent  4.f  tiie  empire:  the  very  c.-nirary 
Ppcars  from  a  great  numh-jr  of  lav.'s.  Voii^  and  liarbinira  are 
^*nifertly  an  appendage  to  ami  even  a  p.irt  of  ilic  country,  and 
•'^nfctju-ntly  are  the  pro;>trty  of  tlie  n. it  ion.  Whaiever  is  fa  Id 
*f  the  land  itfelf,  will  equally  ap;My  to  them,  fo  far  aa  rcl'pccls  the 
^Onfequcnces  of  the  domain  and  of  the  cmpiij. 

AU  wc  have  fiid  of  t!'.e  part-;  of  ilie  fca  :ij.ir  ilie  coail,  may  h-:     $  ^^i. 
**id  more  particularly,   and  with  much  greater  re  a  fun,  01"  ro-Js,  ^■■*  "^ 
***y4,  and  llrai:^  as  iliil  m.^rc  eap.;b!e  c :"  being  p-'ilLilVd,  an  :  of  ^  ^*' 
pcater  importance  to  the  I'.ifjty  cf  the  country.     But  i  :"-)cal;  of 

'  See  Scldcu't  Mare  CUu.'un.  -*-  Hi:  1.  lib.  ii.  cj^*.  .ivlii. 
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bays  and  ftraits  of  fmall  extent,  and  not  of  thofe  great  tra£ls  of 
fea  to  which  thefc  names  are  fometimes  given,  as  lludfon's  Bay 
and  the  Straits  of  Magellan,  over  which  the  empire  cannot  extend, 
and  dill  Icfs  a  right  of  property.     A  bay  whofe  entrance  can  be 
defended,  may  be  poiTefTed  and  rendered  fubjed  to  the  laws  of 
the  fovereign ;  and  it  is  of  importance  that  it  fliould  be  fo,  fince 
the  country  might  be  much  more  eafily  infuhed  in  fuch  a  place, 
than  on  a  coaft  that  lies  expofed  to  the  winds  and  the  impetuo- 
fity  of  the  waves. 
StAitVin         ^^  ^^^  ^^  remarked  with  regard  to  ftraits,  that,  when  they 
pmicular.  fcrve  for  a  communication  between  two  feas,  the  navigation  of 
which  is  common  to  all  or  fevernl  nations,  the  nation  which  pof- 
fefles  the  ftrait,  cannot  refufc  the  others  a  paifage  through  it, 
provided  that  paflagc  be  innocent,  and  attended  with  no  danger 
to  herfelf.     By  refufing  it  without  juft  reafons,  (he  would  de« 
prive  thofe  nations  of  an  advantage  granted  them  by  nature ; 
and  indeed  the  right  to  fuch  a  pafl'agc  is  a  remnant  of  the  pri- 
mitive liberty  enjoyed  by  all  mankind.     Nothing  but  the  care  of 
his  own  fafcty  can  authorife  the  owner  of  the  ftrait  to  make 
'    ufe  of  certain  precautions,  and  to  require  certain  formalities, 
commonly  cftablifhed  by  the  cuftom  of  nations.     He  has  a  right 
to  levy  a  moderate  tax  on  the  veflels  that  pafs,  partly  on  account 
of  the  inconvenience  they  give  him  by  obliging  him  to  be  on  his 
guard, — partly  as  a  return  for  the  fafety  he  procures  them  by 
prote£ling  them  from  their  enemies,  by  keeping  pirates  at  a  di- 
ftancci  and  by  defraying  the  expenfe  attendant  on  the  fupport  of 
light-houfes,  fea-marks,  and  other  things  neceffary  to  the  fafety  of 
mariners.     Thus   the  king  of  Denmark  requires  a  cuftom  at 
the  ftraits  of  the  Sound.     Such  right  ought  to  be  founded  on 
the  fame  reafons,  and  fubject  to  the  fame  rules,  as  the  tolls  efta- 
bliftied  on  land  or  on  a  river.     (See   §§  103  and  104.) 
^  j^^^         It  is  neceffary  to  mention  the  right  to  wrecks, — a  right  which 
Right  to     was  the  wretched  offspring  of  barbarifm,  and  which  has  almoft 
wrecks.       every-where  fortunately  difuppeared  with  its  parent.  Juftice  and 
humanity  cannot  allow  of  it  except  in  thofe  cafes  only  where  the 
proprietors  of  the  effcfts  faved  from  a  wreck  cannot  poflibly  be 
difcovered.    In  fuch  cafes,  thofe  effe£ts  bclon?  to  the  perfon  who 
is  the  iirft  to  take  poffeffion  of  them,  or  to  the  fovereign,  if  the 
law  refervcs  them  for  him. 
5  -94-         If  a  fea  is  entirely  inclofed  by  the  territories  of  a  nation,  and 
cLm"*"     has  no  other  communication  v/ith  the  ocean  than  by  a  channel 
within  the  of  which  that  nation  may  take  poffcffion»  it  appears  that  fuch  a 
tcriiiorics   fea  is  no  Icfs  capable  of  being  occupied,  and  becoming  property^ 
of  a  nation,  ^j^j^j^  ^j^g  j^^d ;  and  it  ought  to  follow  tlis  fate  of  the  country  that 
furrounds  it.      The  Mediterranean,  in  former  times,  was  abfo* 
lutcly  inclofed  within  the  territories  of  the  Romans ;  and  that 
people,  by  rendering  ihemfelves  maftcrs  of  the  ftrait  which  joins 
it  to  the  ocean,  might  fubjccl  the  Mediterranean  to  their  empire, 
and  aflumc  the  dominion  over  it.  They  did  not,  by  fuch  procedure, 
injure  the  rights  of  other  nations  i  a  particular  fea  being  mani- 
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feftly  defigoed  by  nature  for  the  ufe  of  the  countries  and  nations 
dut  furround  it.  Befides,  by  barring  the  entrance  of  the  Medi- 
tenanean  againfl:  all  fufped^ed  veiTels,  the  Romansy  by  one  fingle 
ftioke,  fecured  the  immenfe  extent  of  their  coafts :  and  this  rea- 
fim  was  fufficient  to  authorife  them  to  take  poflfefTion  of  it.  And 
as  it  had  abfblutely  no  communication  but  with  the  dates  which 
belonged  to  them,  they  were  at  liberty  to  permit  or  prohibit  the 
cntnnce  into  it,  in  the  fame  manner  as  into  any  of  their  towns 
or  provinces. 

When  a  nation  takes  polTeflion  of  certain  parts  of  the  fea»  it     $  1195. 
takes  pofleflion  of  the  empire  over  them,  as  well  as  of  the  do-  ^^^?^Py** 
main,  on  the  fame  principle  which  we  advanced  in  treating  of  the  poffcffe^by 
land  (§  205).    Thefe  parts  of  the  fea  are  within  the  jurifdi£tion  3  power  are 
of  die  nation,  and  a  part  of  its  territory :  the  fovereign  commands  .^'!j|?  **• 
there  5  he  makes  l^ws,  and  may  punifli  thofe  who  violate  them  :  {JJ^ 
in  a  word,  he  has  the  fame  rights  there  as  on  land,  and,  in  general, 
every  right  which  the  laws  of  the  ftate  allow  him. 

It  is  however  true  that  the  empire^  and  the  domain  or  property^ 
are  not  infeparable  in  their  own  nature,  even  in  a  fovereign  ftate  *. 
As  a  nation  may  poiTefs  the  domain  or  property  of  a  tradt  of  land 
or  fea  without  having  the  fovereignty  of  it,  fo  it  may  like  wife 
haq>pen  that  fhe  fhalfpoflefs  the  fovereignty  of  a  place,  of  which 
the  property  or  the  domain,  with  refpeft  to  ufe,  belongs  to  fome 
other  nation.  But  it  is  always  prefumed,  that  when  a  nation 
poflefles  the  ufeful  domain  of  any  place  wha'cfoever,  (he  has  alfo 
the  higher  domain  and  empire,  or  the  fovereignty  (§  205).  We 
cannot,  however,  from  the  pofleflion  of  the  empire,  infer  with 
equal  probability  a  co-exiftent  pofleflion  of  the  ufeful  domain ; 
for  a  nation  may  have  good  reafons  for  claiming  the  empire  over 
a  country,  and  particularly  over  a  tra£l  of  fea,  without  pretend, 
ing  to  have  any  property  in  it,  or  any  ufeful  domain.  The  £n- 
■  g^  have  never  claimed  the  property  of  all  the  feas  over  which 
thev  have  claimed  the  empire. 

This  is  all  we  have  to  fay  in  this  firft  book.  A  more  minute 
detail  of  the  duties  and  rights  of  a  nation,  confidered  in  herfelf 
would  lead  us  too  far.  Such  detail  muft,  as  we  have  already  ob- 
fenred,  be  fought  for  in  particular  treatifcs  on  the  public  and  po- 
Krical  law.  We  are  very  far  from  flattering  ourfclves  that  we 
ha?c  omitted  no  important  article :  this  is  a  flight  flcetch  of  an 
immenfe  pifture :  but  an  intelligent  reader  will  without  difliculty 
fupply  all  our  omiflions  by  making  a  proper  application  of  the 
general  principles :  we  have  taken  the  utmoft  care  folidly  to 
cftablifli  thofe  principles,  and  to  develop  them  with  precifion 
aod  perfpicuity, 

#  Sec  Book  II.  §83. 
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Of  a  Nation  confidered  in  its  Relations  to  others* 

CHAP.      I. 

Ofthi  Commm  Duties  of  a  Nation  towards  others,  or  of  the  Offices 
of  Humanity  between  Nations. 

THE  following  maxims  will  appear  very  ftrangc  to  cabinet      S  »•. 
politicians :  and  fuch  is  the  misfortune  of  mankind;  that,  ^f>"n<l»f><« 
to  many  of  thofe  refined  conductors  of  nations,  the  doftrine  of  nion  and™' 
this  chapter  will  be  a  fubjeft  of  ridicule.     Be  it  fo ! — but  we  mutual  du- 
▼ill  ncverthelefs  boldly  lay  down  what  the  law  of  nature  pre-  ^!"  °^  ***" 
fcribcs  to  nations.     Shall  we  be  intimidated  by  ridicule,  when  '*°°'' 
we  fpeak  after  Cicero  i    That  great  man  held  the  reins  of  the 
mod  powerful  ftate  that  ever  exifled ;  and  in  that  ftation  he  ap- 
peared no  lefs  eminent  than  at  the  bar.     The  pun£tual  obfer- 
▼ancc  of  the  law  of  nature  he  confidered  as  the  mod  falutary 
policy  to  the  ftate.     In  my  preface,  I  have  already  quoted  this 
fine  paflage :    Nihil  eft  quod  adhuc  de  republka  putem  di^umy  isf 
fno pojim  iongius  progredi,  niji  fit  confirmatum^  non  modo  falfum 
^t'tlludyfine  injuria  non  poffe^  fed  hoc  veriftimumyftne  fummajuftitia 
rempuilicam  regi  non  poffe  *.     I  might  fay  on  good  grounds,  that, 
hjthewords,  fummajuftitia  J  Cicero  means  that  univerfal  jufticc 
which  confifts  in  completely  fulfilling  the  law  of  nature.     But 
in  another  place  he  explains  himfelf  more  clearly  on  this  head, 
and  gives  us  fufficiently  to  underfland  that  he  does  not  confine 

*  Fragot  ex  lib-  ii.  De  Republica* 
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*  Fngnt  ex  lib  it.  Dc  Republiou 
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the  mutual  duties  of  men  to  the  obfervance  of  juftice,  properly 
fo  called.  "  Nothing,  fays  he,  is  more  agreeable  to  nature,  more 
'*  capable  of  affording  true  fatisfa£lion,  than,  in  imitation  of  Hcr- 
*^  cules,  to  undertake  even  the  moft  arduous  and  painful  labours  for 
"  the  benefit  and  prefervation  of  all  nations."  Magi s  eft  fecundum 
naturam^  pro  omnibus  gentibus^  Ji  fitr I  foffit^  confervandis  aut  ju" 
vandiSf  maximos  labores  molejliasque  fufclpere^  imltantem  Herculem 
illunit  quern  hominum  fama,  beneficlorum  memor,  in  concilium  rar- 
lejiium  collocavitf  quam  vivere  in/olitudine,  non  modojine  uilis  mo» 
kfliis^fedetiam  in  maximis  voluptatibus^abundantem  omnibus  copiis^ 
ut  excellas  etiam  pulchritudine  tf  viribus.  ^ocirea  Optimo  quifque 
^  fplendidijfimo  ingenio  longe  illam  vitam  huic  anteponit  ♦.  In  the 
fame  chapter,  Cicero  exprefsly  refutes  thofe  wno  are  for  ex- 
cluding foreigners  from  the  benefit  of  thofe  duties  to  which  they 
acknowledge  themfelves  bound  towards  their  fellow  citizens. 
^ui  autem  civium  rationem  dicunt  babendam^  externorum  negant^ 
hi  dirimunt  communem  humani  generis  focietatem ;  qua  fublata^ 
beneficentiay  liber alitas,  bonitasy  jujiitiaffunditus  tollitur  :  quit  qui 
iollunty  etiam  adverfus  Deos  immortales  impii  judieandi  funt  %  ab 
lis  enim  conftitutam  inter  bomines  focietatem  evertunt* 

And  why  (hould  we  not  hope  ftill  to  find,  among  thofe  who 
are  at  the  head  of  aflFairs,  fome  wife  individuals,  who  are  con* 
vinced  of  this  great  truth,  that  virtue  is,  even  for  fovereigns  and 
political  bodies,  the  moft  certain  road  to  profperity  and  happinels  i 
There  is  at  leaft  one  benefit  to  be  expeded  from  the  opca 
aflertion  and  publication  of  found  ma'xims,  which  is,  that  even 
thofe  who  relifti  them  the  leaft,  arc  thereby  laid  under  a  neceffity 
of  keeping  within  fome  bounds,  left  they  fliould  forfeit  their 
charafters  altogether.  To  flatter  ourfelves  with  the  vain  expec- 
tation that  men,  and  efpecially  men  in  power,  will  be  inclined 
ftriftly  to  conform  to  the  laws  of  nature,  would  be  a  grofa 
miftake ;  and  to  renounce  all  hope  of  making  impreflion  on  lome 
of  them>  would  be  to  give  up  mankind  for  loft. 

Nations  being  obliged  by  nature  reciprocally  to  cultivate  hu- 
man fociety  (Prelim.  §  1 1 ),  are  bound  to  obfenre  towards  each 
other  all  the  duties  which  the  fafety  and  advantage  of  that 
fociety  require. 
5  1.  The  offices  of  humanity  are  thofe  fuccours,  thofe  duties,  which 

Offices  of  uj^g,^  Q^rg  ^Q  each  other,  as  men,  that  is,  as  focial  beings  formed 
an'Tt'heJ'  to  livc  in  focicty,  and  ftanding  in  need  of  mutual  afiiftance  for 
foundation,  their  prefervation  and  happinels,  and  to  enable  tliem  to  live  in 
a  manner  conformable  to  their  nature.  Now  the  laws  of  na- 
ture being  no  Icfs  obligatory  on  nations  than  on  individuals 
(Prelim.  §  5),  whatever  duties  each  man  owes  to  other  men^ 
the  fame  does  each  nation,  in  its  way,  owe  to  other  nations 
(Prelim.  §  10,  &c.).  Such  is  the  foundation  of  thofe  common 
duties,— of  thofe  offices  of  humanity, — to  which  nations  arc  red- 
procally  bound  to  wards  each  other.  Fhcy  confift^  generally,  in  do* 

•  Dc  Officii?  lib.  iii.  c»p,  5, 
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ingetery  thing  in  our  power  for  the  prefervation  and  happinefs  of 
ouen,  as  far  as  fuch  condudt  is  reconcilable  with  our  duties 
towards  ourfclves. 

The  nature  and  effence  of  man— who,  without  the  affiftancc  q^.^' rfj 
of  bii  fellow  men,  is  unable  to  fupply  all  his  wants,  to  preferve  principle 
himfelf,  to  render  himfelf  pcrfefl,   and  to  live  happily — plainly  ^(aW  the 
Aevs  us  that  he  is  deftined  to  live  in  fociety.  in  the  interchange  [5*",^^^,^^"" 
of  mutual  aid, — ^and,  confcquently,  that  all  men  are,  by  their  tlon*. 
Tcry  nature  and  eflence,  obliged  to  unite  their  common  efforts  for 
the  perfe£iion  of  their  own  being  and  that  of  their    condition. 
The  fureft  method  of  fucceeding  in  this  purfuit  is,  that  each  in- 
dividual ihould  exert  his  efforts,  firft  for  himfelf,  and  then  for 
others.    Hence  it  follows  that  whatever  we  owe  to  ourfelves, 
we  likcwife  owe  to  others,  fo  far  as  they  ftand  in  need  of  aiBft- 
aoce,and  we  can  grant  it  to  them  without  being  wanting  to  our- 
lelres.    Since  then  one  nation,  in  its  way,  owes  to  another  na- 
tion every  duty  that  one  man  owes  to  another  man,  we  may  con- 
fidently lay  down  this  general  principle : — One  ftate  owes  to 
another  Hate  whatever  it  owes  to  itfclf,  fo  far  as  tliat  other 
flands  in  real  need  of  its  aflftdance,  and  the  former  can  grant  it 
without  neglecting  the  duties  it  owes  to  itfclf.  Such  is  the  eter- 
nal and  immutable  law  of  nature.  Thofc  who  might  be  alarmed 
3t  this  do£lrine,  as  totally  fubverfive  of  the  maxims  of  found 
policy,  will  be  relieved  from  their  apprchenfions  by  the  two 
foHowing  confuierations 

1.  Social  bodies  or  fovcrcign  ilates  are  much  more  capable  of 
Applying  all  their  wants  than  individual  men  arc ;  and  mutual 
'fliilancc  is  not  fo  necclTary  among  them,  nor  fo  frequently  re- 
hired. Now,  in  thofc  particulars  which  a  nation  can  itfclf 
P^ribrm,  no  fuccour  is  due  to  it  from  others. 

2.  The  duties  of  a  nation  towards  itfclf,  and  chiefly  tlie  care 
*f  its  own  fafety,  require  much  more  circumfpeclion  and  re- 
^Oc,  than  need  be  obfci«-d  by  an  individual  in  giving  alFillance 
to  ethers.  This  remark  wc  iliall  foon  illullrate. 

Of  all  the  duties  of  a  n.ition  towards  itfclf  tlie  chief  objccl  is  n   ?  ^'r 
its  prefervation  and  pcrkclion,  together  with  that  of  its  Hate.  „ "/ion  f-.r* 
*hc  detail  given  of  them  in  the  firll  book  of  this  work  may  ferve  the  prcKp- 
to  point  out  the  feveral  objects  in  relation  to  which  a  Hate  may  ^'^^^  ^ 
and  (bould  aflift  another  ilatc.    Every  nation  ought,  on  occafiori,      "** 
to  labour  for  the  prefervation  of  others,  and  for  fccuring  them 
I'^ni  ruin  and  dell ru£i ion,  as  far  ai  it  ran  do  thi%  without  ex- 
poGng  itfclf  loo  much.  Thus,  when  a  neighbouring  nation  is  un- 
juftly  attacked  by  a   po'vcrful  enemy  who  threatens  to  opprcfs 
"^t^if  you  can  defend   it   without  expoling  vimrfelf  to  great 
J^er,  unqucflionabiy  it  is  vi^ur  tUiiy  m  do  io.     Let  i:  nut  be 
^1  in  objcftion  to  this,  that  a  foverti^u  is  not  lo  o\pofc  the 
j|*csof  his  loldiers,  for  the  fafety  of  a  foreign  nation  wiiii  which 
**  has  not  contracted  a  defentive  alliance.     It  may  bj  his  own 
J*fe  to  Hand  in  need  of  aflillauce  ;  and  confcquently  he  is  seeing 
w  the  fafety  of  his  own  nation,  in  giving  energy  to  the  fpirit 

K  4  .md 


136  COMMON  DUTIES  OF  A  NATION    B.  H.  Ch.  L 

and  difpofition  to  afford  mutual  aid.  Accordingly^  policy  here 
coincides  with  and  enforces  obligation  and  duty.  It  is  the  in* 
tercft  of  princes  to  (lop  the  progrcfs  of  an  ambitious  monarch  who 
aims  at  aggrandifmg  himfelf  by  fubjugating  his  neighbours.  A 
powerful  league  was  formed  in  favour  of  the  United  ProyinceSy 
when  threatened  with  the  yoke  of  Lewis  XIV  ♦.  When  the 
Turks  laid  fiege  to  Vienna,  the  brave  Sobieiki  king  of  Po- 
land faved  the  houfe  of  Auftria  f,  and  pofiibly  all  Germany,  and 
his  own  kingdom. 
§5'  For  the  fame  reafoni  if  a  nation  is  affliAed  with  famine,  all 

affifta^na-^  ^^^^^  ^^'^°  '^^^^  provifions  fo  fpare  ought  to  relieve  her  diftrefg, 
tionafflia-  without  howevcr  expofing  themfelvcs  to  want.  But  if  that  nation 
ed  with  fa-  is  able  to  pay  for  the  provifions  thus  furniflied,  it  is  pcrfe&ly  law- 
mmeorany  fui  ^q  f^u  ^j^^^^  jq  j^g,.  ^^  ^  reafonable  rate;  for  they  arc  not 
mities.        bound  to  furnifh  her  with  what  (lie  is  herfclf  capable  of  pro- 
curing ',  and  confequently  there  is  no  obligation  of  gratuitoufly 
bedowing  on  her  fuch  things  as  (he  is  able  to  purchafc.  To  give 
afTiilance  in  fuch  extreme  neccfTity  is  fo  efientially  conformable 
to  humanity,  that  the  duty  is  feldom  neglected  by  any  nation 
that  has  received  the  flightcft  polifli  of  civiiifation.     Tne  great 
Henry  the  Fourth  could  not  forbear  to  comply  with  it  in  favour 
of  obftinate  rebels  who  were  bent  on  his  dellruftion  J. 

Whatever  be  the  calamity  with  which  a  nation  is  affli£ted,  the 
like  affiflance  is  due  to  it.  We  have  feen  little  rtates  in  Switzer- 
land order  public  colleftious  to  be  made  in  behalf  of  towns  or 
villages  of  the  neighbouring  countries,  which  had  been  ruined 
by  fire,  and  remit  them  liberal  fuccours ;  the  difference  of  rcligioii 
proving  r.o  bar  to  the  performance  of  fo  humane  a  deed.  The 
calamities  of  Portugal  have  given  England  an  opportunity  oF 
fulfilling  the  duties  of  humanity  with  that  noble  generofity  which. 
characlerifcs  a  great  nation.  On  the  firll  hitelligence  of  the  dif- 
allrous  fate  oi'  LilLon  5,  the  parliament  voted  a  hundred  thoufand 
pounds  ilerling  for  the  relief  of  an  unfortunate  people;  the  king" 
alfo  added  coniiderable  funis :  fliips,  laden  with  provifions  and 
all  kinds  of  fuccours,  were  fcnt  away  with  the  utmoft  difpatch; 
and  their  arrival  convinced  the  Portuguele,  that  anoppofltion  in 
belief  and  worfiiip  tioes  not  rellrain  the  beneficence  of  thofe  who 
undcrftand  the  claims  of  Iiunranity.  On  the  iame  occafion  like- 
wife  the  king  of  Spain  fignally  difplayed  his  tendernefs  for  a 
near  ally,  and  exerted  in  a  confpicuous  manner  his  humanity 
and  generofity. 
^6.  A  nation  muil  net  fimpl-/  confine  itfelf  to  the  prefervation  of 

It  ou^htto  other  Hates  ;  i:  fiiould  like  wile,  according  to  its  power  and  their 
to'trc^pcT-  ^^'^"t  of  its  alnilance,  contribute  to  their  perfection.  We  have 
fed  ion  of  already  (hewn  (Prelim.  §  13)  that  natural  foeiety  impofes  on  it 
other Uatcs.  this  general  obligation.    We  are  now  come  to  the  proper  place 

*  In  16^2. 

t  He  di  Lilted  t!jc  Tuiks  and  obliged  them  to  raifc  the  Ccgc  of  Vienna,  in  1683. 

J  At  t]w  Kii'iMu..  fiet»c  of  Parin. 

V  '1  lie  cuiihiiuakc  by  which  a  great  part  of  th?.t  city  WA»  dcllroycd. 
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for  treating  of  the  obligation  fomewhat  more  in  detail.  A  (late 
is  more  or  lefs  perfect,  as  it  is  more  or  lefs  adapted  to  attain  the 
cod  of  civil  fociety,  which  confifts  in  procuring  for  its  members 
CTcry  thing  of  which  they  (land  in  need,  for  the  neceflities,  the 
amrcniences  and  enjoyments  of  life,  and  for  their  happinefs  in 
general, — in  providing  for  the  peaceful  enjoyment  of  property, 
and  the  iafe  and  eafy  adminiilration  of  judice, — and,  (inally, 
m  defending  itfelf  againd  all  foreign  violence  (BookI.§i5). 
Ercry  nation  therefore  (hould  occafionally,  and  according  to  its 
power,  contribute,  not  only  to  put  another  nation  in  poiTeflioa 
of  thefe  advantages,  but  likewife  to  render  it  capable  of  pro- 
caring  them  itfelf.  Accordingly,  a  learned  nation,  if  applied  to 
for  maders  and  teachers  in  the  fciences,  by  another  nation  defi- 
roos  of  (baking  off  its  native  barbarifm,  ought  not  to  refufe  fuch  a 
requcft.  A  nation  who(c  happinefs  it  is  to  live  under  wife  laws, 
ihoold,  on  occafion,  make  it  a  point  of  duty  to  communicate 
them.  Thus  when  the  wife  and  virtuous  Romans  fcnt  ambaffa- 
dors  to  Greece  to  colle£l  good  laws,  the  Greeks  were  far  from 
rejecting  fo  rcafonable  and  fo  laudable  a  requcil. 

But  though  a  nation  be  obliged  to  promote,  as  far  as  lies  in  $  7. 
its  power,  the  perfcclion  of  others,  it  is  not  entitled  forcibly  to  ^"^  not  by 
obtrude  thefe  good  oifices  on  them.  Such  an  attempt  would  be  ^'^^ 
a  violation  of  their  natural  liberty.  In  order  to  compel  any  one 
to  rcceife  a  kindnefs,  we  mult  have  an  authority  over  him  ;  but 
MtioM  arc  abfolutely  free  and  independent  fPreiim.  ^  4).  Thofe 
^tioos  Europeans  who  attacked  the  American  nations,  and 
(^■bjccled  them  to  their  greedy  dominion,  in  order,  as  they  pre- 
-coded, to  civilife  them,  and  caufc  them  to  be  inllrucled  in  the 
-nic  religion, — thofe  ufurpers,  I  fay,  grounded  themfelves  on  a 
pKtat  equally  unjufl  and  ridiculous.  It  is  (Irange  to  hear  the 
^f^noi  and  judicious  Grotius  alFcrt,  that  a  fovercign  may  juilly 
^  up  arms  to  chailife  nations  which  are  guilty  of  enormous 
I'^HlgrciDons  of  the  law  of  nature,  which  treat  their  parents  with 
^^^atiity  l:k-:  the  Sot^diunsy  ivhich  eat  human  fiejh  as  the  ancient 
Ca«/j,  y^  ♦.  What  led  him  into  this  error,  was  his  attributing 
tocrery  independent  man,  and  of  courfe  to  every  fovercign,  an 
^[M  kind  of  right  10  punilli  faults  which  involve  an  enormous 
jjohtkm  of  the  luws  of  nature,  though  they  do  not  atl'ecl  cither 
*j*  rights  or  his  fifety.  But  we  have  Ihewn  (Book  I.  §  169) 
*n*t  men  derive  the  right  of  punilhment  folcly  from  their  right 
^pioviilc  for  their  own  fafcty ;  and  confcqucntly  they  cannot 
J7*nj  it  except  againil  thofe  by  whom  they  iiave  been  injured. 
^^^^  it  efcApe  Grotius,  that,  uotwithilanding  all  the  precautions 
**WbT  him  in  the  following  paragraphs,  his  opinion  opens  a 
^f  to  all  the  ravages  *A  cnthufiafm  and  f.inaticifm,  and  furni(hes 
*"^tion  with  nui  ibcrlcfs  pretexts  ?  Mahomet  and  his  fuc- 
^^fihavc  dcfolated  and  fubdued  Afia,  to  avenge  the  indignity 
T**  to  the  unity  of  the  Godhead ;  all  wlvom  they  termed  all'o- 
ctaiort  or  idolaters  fell  vicUms  to  their  devout  fury, 
*  Dc  Jure  Belli  ct  Tacis,  lib.  ii.  cap.  xx«  \  ii. 

0  Since 
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5  ?•  Since  nations  ought  to  perform  thefc  duties  or  offices  of  hu- 

toKqmre  ^^^^^^^  towards  each  other,  according  as  one  ftands  in  need, 
the  offices  and  the  other  can  reafonably  comply  with  them,-*eYery  nation 
of  huma-  being  free,  independent,  and  fole  arbitrefs  of  her  own  a^ons, 
'"'^'  it  belongs  to  each  to  conflder  whether  her  fituation  warrants  her 

in  aflcing  or  granting  any  thing  on  this  head.    Thus  I.  Everj 
nation  has  a  perfef):  right  to  aft:  of  another  that  affiftance  and 
'  thofe  kind  offices  which  fhe  conceives  herfelf  to  (land  in  need  of. 
To  prevent  her,  would  be  doing  her  an  injury.   If  (he  makes  the 
application  without  neceffity,  me  is  guilty  of  a  breach  of  duty  ; 
but  in  this  refpe£t,  (he  is  wholly  independent  of  the  judgment 
of  others.     A  nation  has  a  right  to  afk  for  thefe  kind  offices, 
but  not  to  demand  them. 
f  9-         For,  2.  Thefe  offices  being  due  only  in  neceffity,  and  by  a  nadon 
'T^dnn^    which  Can  comply  with  them  without  being  wanting  to  itfelf ;  the 
wheth^*  ^  nation  that  is  applied  to  has,  on  the  other  hand,  a  right  of  judg- 
thc>'arc  to  ing  whether  the  cafe  really  demands  them,  and  whether  circum- 
be  granted,  ftances  will  allow  her  to  grant  them  confidently  with  that  re- 
gard which  (he  ought  to  pay  to  her  own  fafety  and  interefts :  for 
inftance,  a  nation  is  in  want  of  corn,  and  applies  to  another 
nation  to  fell  her  a  quantity  of  it : — in  this  cafe  it  reds  with  the 
latter  party  to  judge  whether,  by  a  compliance  with  the  requeft, 
they  will  not  expofe  themfelves  to  the  danger  of  a  fcarcity :  and 
if  they  refufe  to  comply,  their  determination  is  to  be  padently 
acquiefced  in.    We  have  very  lately  feen  a  prudent  performance 
of  this  duty  on  the  part  of  Ruffia :  (he  generoufly  affifted  Sweden 
when  threatened  with  a  famine,  but  refufed  to  other  powers 
the  liberty  of  purchafing  corn  in  Livonia,  from  the  circumftance 
of  (landing  herfelf  in  need  of  it,  and,  no  doubt,  from  weighty 
political  motives  likewife. 
§  ID.         Thus  the  right  which  a  nation  has  to  the  offices  of  humanity 
A  nation  it  J3  ^y^  jj^  imperfcA  onc :  (he  cannot  compel  another  nation  to  the 
MUnoUicr  Performance  of  them.    The  nation  that   unreafonably  refufes 
to  perform  them,  ofFends  againft  equity,  which  coniids  in  a£ling  conform- 
thofe  offices  ^\y\y  jq  (h^  imperfcA  right  of  another:  but  thereby  no  injury  is 
thc^fufalis^o*^^  9  injury  or  injudicc  being  a  trefpafs  againd  the  perfe^  right 
no  wrong,  of  another* 

J  1  J.         It  is  impoffible  that  nations  (hould  mutually  difcharge  all  thefe 

Mutual      feveral  duties  if  they  do  not  love  each  other.    This  is  the  pare 

love  of  na.  fQu^cc  from  which  the  offices  of  humanity  (hould  proceed }  they 

^^°°*'         will  retain  the   charader  and  pcrfeftion  of  it.   Then  nations 

will  be  fcen  fincerely  and  cheerfully  to  help  each  other,  eameftly 

to  promote  their  common  welfare,  and  cultivate  peace  without 

jealoufy  or  didrud. 

5  '*•.         A  real  friendftiip  will  be  feen  to  reign  among  them ;  and  this 

^*^l^"*^°°  happy  date  confids  in  a  mutual  afFedion.     Every  nation  is 

cultivate     obliged  to  Cultivate  the  friend(hip  of  other  nations,  and  carefully 

the  friend-  ^o  avoid  whatcvcr  might  kindle  their  enmity  againd  her.    Wile 

Qt^cn,        ^"^  prudent  nations  often  purfuc  this  line  of  conducl  from  views 

of  divcGt  and  prefcnt  intcred :  a  more  noble,  more  general,  and 

ier« 
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kb  dired  intereft,  is  too  rarely  the  motive  of  politicians.  If  it 
be  iiioonteftable  that  men  muft  love  each  other  in  order  to  an- 
fwti  the  views  of  nature  and  difcharge  the  duties  which  flie  pre- 
icnbci  them,  as  well  as  for  their  own  private  advantage,— can  it 
be  doubted  that  nations  are  under  the  like  reciprocal  obligation  ? 
Is  it  in  the  power  of  men,  on  dividing  themfelves  into  different 
foKtical  bodies,  to  break  the  ties  of  that  univerfal  fociety  which 
aatnre  has  eftabliflied  amongft  them  ? 

If  a  man  ou^ht  to  qualify  himfelf  for  becoming  ufeful  to  other      $  15. 
nen,— and  a  citizen,  for  rendering  ufeful  fervices  to  his  country  Ji*,P^''(*? 
and  fellow  citizens, — a  nation  likewife,  in  perfc£ling  hcrfelf,  ought  "[^^  ^'^j^* 
iDiuvc  in  new  the  acquifition  of  a  greater  degree  of  ability  to  pro-  advantage 
note  the  perfe£lion  and  happincfs  of  other  nations :  (he  (hould  of  othens 
be  careful  to  fet  them  good  examples,  and  avoid  fetting  them  JJJeJ*Lo^ 
I  pattern  of  any  thing  evil.     Imitation  is  natural  to  mankind :  cam^^ 
ibe  virtues  of  a  celebrated  nation  are  fometimes  imitated,  and 
Buch  more  frequently  its  vices  and  defeats. 

Gfery  being  a  pofleflion  of  great  importance  to  a  nation,  as  we      S  '4- 
ltt?c  Ibcwn  in  a  particular  chapter  exprefsly  devoted  to  the  fub-  ^^^Fihcir 
jcfi*,— the   duty  of  a    nation    extends    even  to  the  care    of  giory. 
die  gk>ry  of  other  nations.     In  the  firil  place,  fhe  fhould,  on  oc- 
cafiooi  contribute  to  enable  them  to  merit  true  glory :  fecondly, 
Ibeibould  do  them  in  this  rcfpefl  all  the  juftice  due  to  them,  and 
vfe  all  proper  endeavours  that  fuch  juftice  be  univerfally  done 
Acm :  finally,  inftead  of  irritating,  flie  (hould  kindly  extenuate 
Ae  bad  eScSt  with  fome  dight  blemi(hes  may  produce; 

From  the  manner  in  which  we  have  eftablimed  the  obligation      $  15. 
^ifpefferming  the  offices  of  humanity,  it  plainly  appears  to  be  ^''''^.r*?^^ 
Wclv  founded  on  the  nature  of  man.    Wherefore  no  nation  can  oueht^no" 
'rfufe  them  to  another,  under  pretence  of  its  profefTing  a  dif-  to  preclude 
faent  religion :  to  be  entitled  to  them,  it  is  fuificient  that  the  ^*  °®"* 
^biniant  is  our  fellow-creature.     A  conformity  of  belief  and  ^j^"""' 
•orfliip  may  become  a  new  tie  of  friendihip  between  nations ; 
bat  no  difference  in  rhcfc  refpeds  can  warrant  u^  in  laying  afide 
{k  character  of  men,  or  the  fcntimcnts  annexed  to  it.  As  we 
■^^  already  related  (^  5)  fomc  inllances  well  worthy  of  imita- 
jw,  let  us  here  do  jullice  to  the  pontiff  who  at  prcfcnt  fills  the 
^  of  Rome,  and  has  recently  given   a  very  remarkable  ex- 
J^ple, and  which  cannot  be  too  highly  commended.  Information 
Jljng  given  to  that  prince,  that  feveral  Dutch  ftiips  rt*mained  at 
Qfiu  Vecchia,  not  daring  to  put  to  fea  for  fear  of  the  Algerinc 
^'^'iirs,  he  immediately  ifTued  orders  that  the  frl;;ate3  of  the 
J^Caftical  ilate  (Iiould  convoy  thole  fliips  out  of  lianger  ;  and 
*f  nuncio  at  Bruflels  received   inllructions  to   lignify  to  the 
•willcrsof  the  ftates-gcneral,  that  his  hollneis  nuile  It  a  rule  to 
P*^^^  commerce  and  peri'oim  the  duties  of  humanity,  without 
VBprding  any  difference  of  religion.  Such  exalted  I'eiitiments  can- 
^  fail  of  raiGiig  a  veneration  for  Benedict  XIV.  even  amonjll 
P'«tc(Unts, 

*  Book  i.  cliap.  xv. 
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\  1^'-  How  happy  would  mankind  be,  were  thefe  aiAiable  precepts 

'^JJIJ'"^     of  nature  every  where  obferved !  Nations  would  communicate  to 

ihr  ofiicrt    each  other  their  produ£ls  and  their  knowledge ;  a  profound  peace 

cif  huiiu-     would  prevail  all  over  the  earth,  and  enrich  it  with  its  invaluable 

"''l^*  fruits  I  indullry,  the  fciences,  and  the  arts,  would  be  employed 

in  promoting  our  happinefs,  no  lefs  than  in  relieving  our  wantsi 

violent  methoils  of  deciding  contefts  would  be  no  more  heard 

of:  all  difTorcnces  would  be  terminated  by  moderation,  juftice, 

and  equity  i  tlie  world  would  have  the  appearance  of  a  large 

republic  (  men  would  live  every-where  like  brothers,  and  each 

individual  be  a  citizen  of  the  univerfe.    That  this  idea  Ihould 

be  but  a  dclij»htful  dream !  yet  it  flows  irom  the  nature  and 

f  flencc  of  man  *.     But  diforderly  paffions,  and  private  and  mif- 

t^lccn  intcrcft,  will  forever  prevent  its  being  realifed.  Let  us  then 

conlidcr  what   limitations  the  jprefent  (late  of  men,   and  the 

ordinary  maxims  and  condu£l  ot  nations,  may  render  neceflary 

ii\  the  nradicc  of  thefe  precepts  of  nature,  which  are  in  them- 

Iclvrs  to  noble  and  excellent. 

'l*hc  law  of  nature  cannot  condemn  the  good  to  become  the 
dupes  and  prey  of  the  wicked,  and  the  vi£lims  of  their  injuftice 
and  ingratitude.  Melancholy  experience  (hews  that  mod  nations 
uim  only  to  llrcngthcn  and  enrich  themfelvcs  at  the  expenfe  of 
others,"  to  domineer  over  them,  and  even,  if  an  opportunity 
ollrrh,  to  opprcfs  and  bring  them  under  the  yoke.  Prudence 
dors  not  allow  us  to  ilrengthen  an  enemy,  or  one  in  whom  we 
dili'ovir  a  dcfire  of  plundering  and  opprefling  us  ;  and  the  care 
i\(  our  own  fafety  forbids  it.  We  have  feen  (§  3,  &c.)  that  a  na- 
tion ilocH  not  owe  her  afliftance  and  the  offices  of  humanity  to 
i»iher  nations,  except  lb  far  as  the  grant  of  them  is  reconcilable 
with  her  duties  to  herfclf.  Hence  it  evidently  follows,  that, 
thiMjgh  the  univcrfal  love  of  mankind  obliges  us  to  grant  at  all 
titnes,  and  to  all,  even  to  our  enemies,  thofe  offices  which  can 
v\\\s  tend  to  render  them  more  moderate  and  virtuous,  becaufe  no 
inconvenience  is  to  be  apprehended  from  granting  them, — ^we 
4U'  not  i»ld!^cd  to  give  them  fuch  fuccours  as  probably  may  be- 
o»nie  ilcllrucUvC  to  ourfclves.  Thus,  I.  the  exceeding  import- 
ante  ol  tr.ulc  not  only  to  the  wants  and  conveniences  of  life, 
but  likcwilc  to  the  Ilrength  of  a  ftate,  and  furniihing  it  with  the 
means  of  defending  itfclf  againft  its  enemies, — and  the  infatiabk 

*  111  i\-  M'A\n  lot  u*  call  in  the  authority  of  Cicero  to  our  fupport.  '*  All  nun- 
Lu*.t  ^u\-  tl  .:  V  ..« 'Kill  phjIof«>phcr)  IhoulJ  lay  it  down  as  their  condant  rule  of 
AOtton*  it>4t  iiiiliM  !u.«l  aiiii  )^enrral  advantage  (hould  he  the  fame;  for  if  each 
ludi  UiiVi-«  t«*  ;'.ial|>  evi-ry  advantage*  for  himfelf,  all  the  ties  of  human  focicCf 
\\\\  W  )*\>\\\\  And  if  nature  ordains  that  man  ihould  feci  interefted  in  the 
wilLti.  of  hii  t>llo\v  w  .'.n,  \\  hoover  he  he,  and  for  the  lin;:le  reafon  that  he  it  i 
iiLtit,  It  H%-vt*lU'il\  lolli>\v<,  thi%  according  to  the  intention^  of  nature,  all  man* 
Ii4ud  iiuiik  ti«v\*  tiiie  ci*nmwui  interdl  — ^rgi>  unum  debet  clle  omnibus propofitum, 
iti  %^iUiu  hi  utiiit.i>  oniufcujufque  et  univerfurum  :  qu.im  fi  ad  fe  quifque  npiac, 
^tiiloUvtui  >>niiiin  huiii.nia  cunhK'iitio.  Atque  fi  ctiam  hoc  natui a  pr3tfcribit«  nt 
Ikfiiui  h^uiiiiii,  i)<ii,  ui'que  ilt,  ch  earn  ipfam  caufanif  quod  is  homo  lit,  confultnm 
>ti  ill,  tt.  t vile  t  it.  UN urdum  tand«m  naturam;  omnium  utUitaCcm  cfle  comrounem. 
i',  ^jii.    iiS  III  »up  vi. 
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ifiditf  of  tfaofe  nations  which  feek  wholly  and  exclufively  to 
cnfroiii  it» — thus,  1  fay,  thefe  circumftances  authorife  a  nation 
ponefled  of  a  branch  of  trade,  or  the  fecret  of  fome  important 
0ano(a£lure  or  fabric,  to  referve  to  herfelf  thofe  fources  of 
wtalth,  and,  inftead  of  communicating  them  to  foreign  nations, 
to  take  meafures  againft  it.  But  where  the  neceiTaries  or  conve- 
nknces  of  life  are  in  queflion,  the  nation  ought  to  fell  them  to 
others  at  a  reafonable  price,  and  not  convert  her  monopoly  into 
I  fyftcm  of  odious  extortion.  To  commerce  Endand  chiefly 
owes  her  greatnefs,  her  power,  and  her  fafety :  who  then  wiU 
prefume  to  blame  her  for  endeavouring,  by  every  fair  and  juft 
method,  to  retain  the  feveral  branches  of  it  in  her  own  hand  f 

2.  As  to  things  diredly  and  more  particularly  ufeful  for  war, 
I  nation  is  under  no  obligation  to  fell  them  to  others,  of  whom 
it  has  the  fmalleft  fuipicion ;  and  prudence  even  declares  againft 
ii.  Thus,  by  the  Roman  laws,  people  were  very  juftly  prohibited 
t^  inftrucl  tlie  barbarous  nations  in  building  gallies.  Thus,  in 
England  laws  have  been  ena£lcd,  to  prevent  the  bed  method  of 
ftip-Siiilding  from  being  carried  out  of  the  kingdom. 

This  caution  is  to  be  carried  farther,  with  refpe£l  to  nations 
now  Juftly  fufpe£led.  Thus,  when  the  Turks  were  fuccefsfuUy 
purfuing  their  vi£torious  career,  and  rapidly  advancing  to  the 
zenith  of  power,  all  chrillian  nations  ought,  independent  of  every 
higotted  coiifideration,  to  have  confidered  them  as  enemies ;  even 
^  moft  diftant  of  thofe  nations,  though  not  engaged  in  any  con- 
^l  with  them,  would  have  been  jultifiable  in  breaking  off  all 
commerce  with  a  people  who  made  it  their  profclfion  to  fubdue 
W  force  of  arms  all  who  would  not  acknowledge  the  authority 
« their  prophet. 

I-et  us  farther  obferve,  with  regard  to  the  prince  in  particular,      §  17. 
A>t  he  ought  not,  in  affairs  of  this  nature,  to  obey  without  re-  particular 
*^  all  the  fuggeilions  of  a  noble  and  generous  heart  impelling  whh  rwntrd 
™  to  facrifice  his  own  interefts  to  the  advantage  of  others  or  to  the 
'y  motires  of  generofity ;  becaufe  it  is  not  his  private  intereft  P"°cc 
Jj«  is  in  queltion,  but  that  of  the  (late, — that  of  the  nation 
^  has  committed  herfelf  to  his  care.    Cicero  fays  that  a  great 
^elevated  foul  dcfpifes  pleafures,  wealth,  life  itfelf,  and  makes 
**  account  of  them,  when  the  common  utility  lies  at  ftake  *. 
"^  >s  right,  and  fuch  fentiments  are  to  be  admired  in  a  private 
I*non;  but  generodcy  is  not  to  be  exerted  at  the  cxpcnfc  of 
J[*^«-  The  head  or  conductor  of  a  nation  ought  not  to  pracUfe 
^^  rirtuc  in  public  at^airs  without  great  circumfpedlion,  nor  to 
*P^ter  extent  than  will  redound  to  the  glory  and  real  advan- 
^  of  the  ftate.    As  to  the  common  good  of  human  fociety,  he 
^Rht  to  pay  the  fame  attention  to  it,  ui»  the  nation  he  reprcfcnts 
?^|*W  be  obliged  to  pay,  were  the  government  of  her  atFairs  in 
I*' own  hand.  '  5  ,8. 

«ttt  though  the  duties  of  a  nation  towards  herfelf  fet  bounds  Xouwioo 
^  4c  obligation  of  performing  the  offices  of  humanity,  they  °"K-'*^  "* 

•  De  Offic  lib.  ill  cip.  V. 
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cannot  in  the  lead  zfkGt  the  prohibition  of  doing  any  hann  to 
others,  of  caufing  them  any  prejudice, — ^in  a  woi^  of  injuring 

them  * If  every  man  is,  oy  his 

yery  nature,  obliged  to  ai&ft  in  promoting  the  perfe^ion  of 
others,  much  more  cogent  are  the  reafons  which  forbid  him  to 
increafe  their  imperfeSion  and  that  of  their  condition.  The  fame 
duties  are  incumbent  on  nations  (Prelim.  §f  5,  6).  No  nation 
therefore  ought  to  commit  any  aftions  tending  to  impair  the 
perfefiion  of  other  nations,  and  that  of  their  condition,  or  to 
impede  their  progrefs,— in  other  words,  to  injure  them.  And 
fince  the  perfe£lion  of  a  nation  confifts  in  her  aptitude  to  attain 
the  end  of  civil  fociety, — and  the  perfection  of  her  condition,  in 
not  wanting  any  of  the  things  necefTary  to  that  end  (Book  I.  {  14) 
*-no  one  nation  ought  to  hinder  another  from  attaining  the  end  of 
civil  fociety,  or  to  render  her  incapable  of  attaining  it«  This  general 
principle  forbids  nations  to  pradlife  any  evil  manoeuvres  tending  to 
create  difturbance  in  another  (late,  to  foment  difcord,  to  corrupt 
its  citizens,  to  alienate  its  allies,  to  raife  enemies  againft  it,  to 
tarnifli  its  glory,  and  to  deprive  it  of  its  natural  advantages. 

However,  it  will  be  eafily  conceived  that  negligence  in  fulfil- 
ling the  common  duties  of  humanity,  and  e^'^en  the  refufal  of 
thefe  duties  or  offices,  is  not  an  injury.  To  negle£l  or  refufe 
contributing  to  the  perfe&ion  of  a  nation,  is  not  impairing  that 
perfe£lion. 

It  mud  be  further  obferved,  that  when  we  are  making  ufe  of 
our  right,  when  we  are  doing  what  we  owe  to  ourfelves  or  to 
others,  if,  from  this  a£bion  of  ours,  any  prejudice  refults  to  the 
perfe^ion  of  another, — any  detriment  to  his  exterior  condition, 
— ^we  are  not  guilty  of  an  injury:  we  are  doing  what  is  lawful, 
or  even  what  we^  ought  to  do.  The  damage  which  accrues  to 
the  other,  is  no  part  of  our  intention :  it  is  nierely  an  accident, 
the  imputability  of  which  mud  be  determined  by  the  particular 
circumftanccs.  For  inftance,  in  cafe  of  a  lawiul  defence,  the 
harm  we  do  to  the  aggreflbr  is  not  the  obje£l  we  aim  at :— we  aA 
only  with  a  view  to  our  own  fafety :  we  make  ufe  of  our  right  i 
and  the  aggreffor  alone  is  chargeable  with  the  mifchief  whidi  he 
brings  on  himfelf. 

Nothing  is  more  oppofite  to  the  duties  of  humanity,  nor  more 
contrary  to  that  fociety  which  fliould  be  cultivated  by  nations, 
than  offences,  or  aftions  which  give  a  juft  difpleafure  to  others : 
every  nation  therefore  (hould  carefully  avoid  giving  any  other  na* 
tion  real  offence:  I  fay,  rcal\  for,  (hould  others  take  offence  at 
our  behaviour  when  we  are  only  ufing  our  rights  or  fulfilling 
our  duties,  the  fault  lies  with  them,  npt  with  us.    OOences  ex- 

*  /Jz:r  (profcffedly  borrowci'.  from  the  Latin  Udr')  is  the  term  ufcd  by  the 
author,  who,  in  order  th<^  hciur  to  explain  his  meaning,  proceed!  to  inform  u$, 
that  «*  mtiite  (to  hurt),  cfenfer  (to  offend),  /aire  tott  (to  VTOng),  fotttr  d»mmage  (to 
«  caufe  detriment^,  pctUr  prejudice  (to  prejudice),  hlejfer  (to  wound  or  hurt), 
«  arc  not  of  prccifoly  the  fame  import,"  and  that  by  the  word  /<•'=«•  (which  is 
liei  c  rendered  inure)  he  means,  «'  in  general,  caulinp  imperfcAion  in  the  injure^! 
*•  party;  or  in  hU  condition,— rendering  his  pcifon  or  his  condition  led  pcrfcdt.  * 

cite 
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6tt  fttch  afperity  and  rancour  between  nations,  that  we  flionld 

sfoid  giving  any  room  even  for  ill-grounded  picques,  when  it 

can  be  done  without  any  inconveniency,  or  failure  in  our  duty. 

It  is  £ud  that  certain  medals  and  dull  jefts  irritated  Lewis  XI V. 

agunft  the  United  Provinces,  to  fuch  a  degree,  as  to  induce  him, 

m  1672,  to  undertake  the  deftru£lion  of  that  republic. 

The  maxims  laid  down  in  this  chapter,— ^ole  facred  precepts     §  ^« 

of  nature,— were  for  a  long  time  unknown  to  nations.    The  an-^l^"^°"* 

11  •ri  «  •  •  ••  of  the  an* 

cents  had  no  notion  of  any  duty  they  owed  to  nations  with  cientt. 

whom  they  were  not  united  by  treaties  of  friend(hip  *.  The 
Jews  efpeciaily  placed  a  great  part  of  their  zeal  in  hatine  all  na- 
tions; and,  as  a  natural  confequence,  they  were  detefted  and 
defpifed  by  them  in  turn.  At  length  the  voice  of  nature  came 
to  be  heard  among  civilifed  nations ;  they  perceived  that  all  men 
are  brethren  f.  When  will  the  happy  time  come  that  they  ihall 
bebare  as  fuch  ? 


CHAP.    IL 

0/the  Mutual  Commerce  between  Nations. 


$  2r. 


ALL  men  ought  to  find  on  earth  the  things  they  ftand  in  Gene«aob- 
need  of.     In  the  primitive  (late  of  communion,  they  took  legation  of 
tiicm  wherever  they  happened  to  meet  with  them,  if  another  natiom  to 
bad  not  before  appropriated  them  to  his  own  ufe.    The  intro-  ^^^^'^ 
dodion  of  dominion  and  property  could  not  deprive  men  of  fo  commerce. 
eflential  a  right,  and  confequently  it  cannot  take  place  without 
leaving  chem,  in  general,  fome  mean  of  procuring  what  is  ufeful 
or  neceiTary  to  them.    This  mean  is  commerce  :  by  it  every  man 
nay  itill  fupply  his  wants.     Things  being  now  become  property, 
there  is  no  obtaining  them  without  the  owner's  confent ;  nor  are 
diey  ufually  to  be  had  for  nothing ;  but  they  may  be  bought,  or 
eichanged  tor  other  things  of  equal  value.     Men  are  therefore 
under  an  obligation  to  carry  on  that  commerce  with  each  other, 
if  they  wiih  not  to  deviate  from  the  views  of  nature ;  and  this 
obiigacion  extends  alfo  to  whole  nations  or  dates  (Prelim.  §  5). 
It  is  feldom  that  nature  is  feen  in  one  place  to  produce  every 
thing  neceflary  for  the  ufe  of  man :  one  country  abounds  in  corn, 
another  in  paftures  and  cattle,  a  third  in  timber  and  metals,  &c. 
If  all  thofe  countries  trade  together,  as  is  agreeable  to  human  na- 
ture, no  one  of  them  will  be  without  fuch  things  as  are  ufeful 

*  To  the  example  of  the  Romans  may  be  added  that  of  the  £ngliih  in  former 
days — ^  ce,  on  the  occtiion  of  a  navi£;ator  bemg  accufcd  of  having  committed 
ibme  dcpredat  ons  on  the  nativcH  of  Ind.a,  •«  th.»  ad  of  i.jjullicc**  (.iccording  to 
Grodo^j  "  wa*  not  without  advocateft,  who  maintained,  that,  by  the  ancient  laws 
of  £Di(!<ind«  crimes  committed  againd  ioreifrn  natoas,  with  whom  there  eiifted 
po  public  treaty  of  alliance,  were  not  punilhable  m  that  kingdom**'  Hist,  of  tbt 

Jtijiurimnees  in  tie  Lo-w  Coyntries^  book  xvi, 

t  See  (5  0  ^  fi^  paflage  of  ciccio, 

and 
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and  neceflary ;  and  the  views  of  nature,  our  common  mothcTi 
will  be  fulfilled.    Further,  one  country  is  fitter  for  fome  kind 
of  produ£ls  than  another,  as,  for  inftance,  fitter  for  the  vine  than 
for  tillage.     If  trade  and  barter  take  place,  every  nation,  on  the 
certainty  of  procuring  what  it  wants,  will  employ  its  land  and 
its  induilry  in  the  moil  advantageous  manner;  and  mankind  in 
general  prove  gainers  by  it.     Such  are  the  foundations  of  the 
general  obligation  incumbent  on  nations  reciprocally  to  cultivate 
commerce. 
5  »i.         Every  nation  ought,  therefore,  not  only  to  countenance  trade, 
ihoufd  fa-    ^^  f^^  ^^  ^^  reafonably  can»  but  even  to  protect  and  favour  it. 
tour  trade.  The  care  of  the  public  roads,— the  fafcty  of  travellers, — the 
e(labli(hmcnt  of  ports,  of  places  of  fale,  of  well-regulated  fairs, 
— all  contribute  to  this  end.     And  where  thefe  are  attended 
with  exptnl'e,  the  nation,  as  we  have  already  obferved  (Book  I. 
§  103),  may,  by  tolls  ^nd  other  duties  equitably  proportioned,' 
indemnify  itfelf  for  its  difburfements. 
§  2?-  Freedom  being  very  favourable  to  commerce,  it  is  implied  in 

^^"g*^"*"*^^  the  duties  of  nations,  that  they  (hould  fupport  it  as  far  as  poffiblc, 
inftead  of  cramping  it  by  unneeellary  burduiis  or  reftriftions. 
Wherefore  thofe  private  privileges  and  tolls,  which  obtain  in 
many  places,  and  prefs  fo  heavily  on  commerce,  are  defcrvedly  to 
be  reprobated,  unlefs  founded  on  very  important  reafons  arifing 
from  the  public  good. 
§  24.  Every  nation,  in  virtue  of  her  natural  liberty,  lias  a  right  to 

Right  of     trade  with  thofe  who  are  willing  to  corrcfpoud  with  fuch  inten- 
bdong^nff    tions ;  and  to  molcll  her  in  the  excrclfc  of  her  right  is  doing  her 
to  nations,   an  injury.     The  Portuguefe,  at  the  time  oi  ihtir  great  power  in 
the  Eaft  Indies,  were  for  excluding  all  other  European  nations 
from  any  commerce  with  the  Indians  :  but  fneh  a  pretcnfion,  no 
Icfs  iniquitous  than  chimerical,  was  treated  \\ith  contempt ;  and 
the  other  nations  agreed  to  confider  any  acts  of  violence  in  fup- 
port of  it,  as  jull  grounds  for  making  war  againll  the  r  ertuguefe. 
This  common  riglit  of  all  nations  is,  at  prelent,   generally  ac- 
knowledged under  the  appellation  of  freedom  of  trade. 
Each  nation      ^"^  although  it  bc  in  general  the  duty  of  a  nation  to  carry  on 
isfolcjudjic  commerce  with  others,  and  though  each  nation  has  a  right  to  trade 
of  the  pro-   with  thofe  countries  that  arc  willing  to  encourage  her, — on  the 
priLty  ot      Qjher  hand,  a  nation  ourht  to  decline  a  commerce  which  is  difad- 

ccmnicrcc  '  /hit  o\  ir  •  rr 

on  her  own  vantageous  or  dangerous  (uookl.  §90};  and  fince,  m  cale  01 
pait.  collifion,  her  dutii?s  to  herfeif  are  paramount  to  her  duties  to 

others,  (he  has  a  full  and  clear  right  to  regulate  her  conducl,  in 
this  refpect,  by  the  conlideration  of  what  lier  advantage  or  fafcty 
requires.  We  have  already  lien  (iiook  I.  §  92)  thateaih  nation 
is,onher  own  part,  the  fulc  j-d^c",  whether  or  not  it  be  convenient 
for  her  to  cultivate  fuch  or  fuch  branch  of  commerce  :  ilie  may 
therefore  either  embrace  or  reject  any  cc:r..neieial  propofals  from 
foreign  nations,  without  allbrding  ihein  any  jull  grounds  to  aceufe 
her  of  injultiic,  or  to  demand  a  VLafoii  for  fuch  refufal,  much 
lefs  to  make  ufe  of  comnulfion.    She  i^  Ircc  in  the  adminiftraiion 

of 
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of  hcT  affairs,  without  being  accountable  to  any  other.  The  ob- 
ligation of  trading  with  other  nations  is  in  iti'clf  an  imperfecl  ob- 
ligation (Prelim.  §  17),  and  gives  them  only  an  imperfcft  right; 
ib  that,  in  cafes  where  the  commerce  would  be  <lf  riimental,  that 
obligation  is  entirely  void.  Wlicn  the  Spaniards  attacked  the 
Americans  under  a  pretence  that  thofc  people  refui'cd  to  traffic 
vith  them,  they  only  endeavoured  to  throw  a  colourable  veil 
OTtr  their  own  infatiable  avarice. 

Thcfe  few  remarks,  together  with  what  we  have  already  faid  5  j^. 
oa  the  fubje£t  (Book  1  Chap.  VIII.)  may  fufficc  to  eftablifli  the  Nttcfiitjr of 
principles  of  the  natural  law  of  nations  refpcdting  the  mutual  ^*>"i«p"citl 
commerce  of  ftates.  It  is  not  difficult  to  point  out,  in  general, 
what  are  the  duties  of  nations  in  this  rcfpe£l,  and  what  the  law 
of  nature  prefcribes  to  them  for  the  good  of  the  great  focicty  of 
mankind.  But  as  each  nation  is  only  fo  far  obliged  to  carry  on 
commerce  with  others,  as  (he  can  do  it  without  being  wanting 
toherfelf,— and  as  the  whole  ultimately  depends  on  tho  judgment 
ihit  each  (late  may  form  of  what  it  can  and  ought  to  do  in  parti- 
cular cafes — nations  cannot  count  on  any  thing  more  than  gene- 
lalitics,  fuch  as  the  inherent  liberty  of  each  to  carry  on  trade,— 
and|  moreover,  on  imperfect  "ghts,  which  depend  on  the  judg- 
ment of  others,  and,  confequcntly,  are  ever  uncertain.  Where- 
fore, if  they  wiili  to  fecure  to  themfclves  any  definite  and  con- 
ilant  advanta;;es,  they  muil  procure  them  iw  treaties. 

Since  a  nation  has  a  full  ri^ht  to  regulate  hf  iTcli  in  commercial      f;  a*. 
afliirs  by  what  is  ufeful  or  aJvanragcous  to  lier,  ihe  m.iy  make  ^'nirn\ 
fach  commercial  treaties  as  (lie  think:*  proper;  and  no  other  nation  Jcrnin^"' 
h«a  right  to  take  ofFence,  provi<ltd  thofc  treaties  i\x)  not  a^'.:ct  t- 1  u  trct- 
Acpertcft  rights  of  others.    If,  by'thc  engagements  contracted,  '*«*. 
An>tk)n,unncccfl;irily,  or  without  powerful  reafons,  renders  her- 
felf  incapable  of  joining  in  the  general  trade  wliich  nature  recom- 
mends between  nations,  fne  trefpalTcs  aj»ainll   her  dutv.     But 
the  nation  being  the  fole  jud'j;e  in  this  cale  (Prelim.  §  16),  other 
Rarioniare  bound  to  rcfpecl  her  natural  iilierty,— to  acquiefce  in 
her  determination,  and  even  to  fuppofe  tliat  Ihe  is  actuaral  by 
i^btlancial  reafuns.     Every  commerci.il  treaty,  therefore,  wliich 
^'^not  impair  the  perfect  ri^ht  ..i  orher-?,  is  allow.ible  betviecn 
nations;  nor  can  the  execution  of  it  be  lawfully  (ippofed.     Hut 
™fc commercial  treaties  alorie  are  in  themfclvcs  jiilk  and  com- 
mendable, which  pay  to  tlie  ucntral  i-ix-Tvll  of  marMuil  as  great 
* 'fcgrec  of  rcfpcft  as  is  poliibie  and  re.iljnul.lc  i:j  :!.c  nrjrtieular 

Ascxprcfs  promifes  and  engagements  (hruM  be  inviolable,  ,.'.o,"'jn 
*^^wifc  ami  virtuous  nation  will  be  af.entlvo  to  examine  and  i.:aUri,r 
*^gha  commercial  treaty  before  li;e  cnncludcs  ir,  and  to  take  *^*'*-^^- 
***that  (he  be  not  thereby  engaged  to  any  thing  contrary  to  the  ^^'' 
*««K5  which  (he  owes  to  herfelf  and  oil.er^^'.  Pci^Ju.l 

^'«ions  may  in  their  treaties  infert  k:ch  claufcs  and  conditions  crunipcn- 
"^  think  proper:  they  ::re  at  liberry  to  make  them  perpetual,  ryire-t:«, 
Cf  temporary,  or  dcpc.idcu:  en  cert.ii;i  events.    It  is  ufually  moil  IIJ^^^si]^* 

L  prudent  at  plwiiut- 
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t^atvrifhea  to  have  a  conful,  mufl:  procure  this  right  by  the  com- 
mercial treaty  itfelf. 

The  conful  being  charged  with  the  affairs  of  his  foTcreigny 
and  receiving  his  ordersi  continues  his  fubjeA,  and  accountable 
to  him  for  his  anions 

The  conful  is  no  public  minifter  (as  will  appestr  by  what  wc 
(hall  fay  of  the  character  of  miniflers,  in  our  fourth  book),  and 
cannot  pretend  to  the  privileges  annexed  to  fuch  chara&er. 
Yet,  bearing  his  fovereign*s  commiflion,  and  being  in  this  qua- 
lity received  by  the  prince  in  whofe  dominions  he  reHdes,  he  is,  in 
a  certain  degree,  entitled  to  the  protection  of  the  law  of  nations. 
This  fovcreign,  by  the  very  aft  of  receiving  him,  tacitly  engages 
to  allow  him  all  tne  liberty  and  ftifcty  ncceifary  to  the  proper  diC- 
charge  of  his  funftions,  without  which  the  admiffion  of  the  con- 
ful would  be  nugatory  and  del u five. 

The  funftions  of  a  conful  require,  in  the  firft  place,  that  he  be 
not  a  fubjeft  of  the  (late  where  he  refides ;  as,  in  this  cafe,  he 
Would  be  obliged  in  all  things  to  conform  to  its  orders,  and  thus 
not  be  at  liberty  to  acquit  himfelf  of  the  duties  of  his  oflice. 

'ilicy  feem  even  to  require  that  the  conful  (hould  be  indepen- 
dent of  the  ordinary  criminal  juftice  of  the  place  where  he  re- 
fides,  fo  as  not  to  be  nioleHed  or  imprifoned,  unlefs  he  himfelf 
violate  the  law  of  nations  by  fome  enormous  crime. 

And  though  the  importance  of  die  confular  funftions  be  not 
fo  great  as  to  procure  to  the  conful's  perfon  the  inviolability  and 
ablolute  independence  enjoyed  by  public  miniilers, — yet,  being 
under  the  particular  protcftion  of  the  fovereign  who  employs 
him,  and  intrulled  with  the  Ciire  of  his  concerns, — if  he  commits 
any  crime,  thj  refpcft  due  to  his  mafter  requires  that  he  (hould 
be  fent  home  to  be  puniflied.  Such  is  the  mode  purfued  by 
ftates  that  arc  inclined  to  prcferve  a  good  underftanding  with 
each  other.  But  the  fure(t  way  is,  exprefsly  to  fettle  all  thefc 
matters,  as  far  as  is  prafticable,  by  tlie  commercial  treaty. 

Wicquefort,  in  his  treatife  of  The  Ambaffaeior^  Book  I.  §  5, 
fays  that  confuls  do  not  enjoy  the  protc^t'jon  of  the  law  of  nations^ 
and  that^  both  in  civil  and  criminal  cajes^  they  are  fubjc^  to  the  juj'^ 
tice  of  the  place  where  they^rejid^.  But  the  very  inftances  he  quotes 
contradift  his  propofitioii.  The  iUtes-gencral  of  the  United 
Provinces,  whole  conful  had  been  affronted  and  put  under  arreft 
by  the  governor  of  Cadiz,  complained  of  it  to  the  court  of  Madrid 
as  a  breach  of  the  law  of  nations.  And  in  \l\ityear  1634.  the  re-- 
prtblic  of  f^enice  was  near  coming  to  a  rupture  with  pope  Urban 
niL  on  account  of  the  violence  offered  to  the  Venetian  conful  by  the 
frovcrnor  of  Ancona,  The  governor,  fufpefting  this  conful  to 
have  given  information  detrimental  to  the  commerce  of  Ancona, 
had  perfecuted  him,  feized  his  furniture  and  papers,  and  caufcd 
him  to  be  fummoncd,  declared  guilty  of  contumacy,  and  banifhcd, 
under  pretence  that^  contrary  to  public  prohibition^  he  had  caufed 
goodi  to  be  unloaded  in  a  ti.ne  of  contagion.     This  coaful*s  iuc- 

ceffor 
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ccflor  he  likewife  imprifoncd.    The  Venetian  fenate  warmly  ia? 

fiCVed  on  having  due  fatisfa(^on  :  and»  on  the  intcrpontion  of  the 

mlntfters  of  France,  who  were  apprehendve  of  an  open  rupture, 

the  pone  obliged  the  governor  of  Ancona  to  give  the  republic 

fatisfa^on  accordingly. 

In  default  of  treaties,  cuftom  is  to  be  the  rule  on  thefc  occa- 
tons ;  for  a  prince  who  receives  a  conful  without  exprefs  condi- 
tions, is  fuppofed  to  receive  him  on  the  footing  eftabliflicd  l^j 
cuftom. 


CHAP.    in. 

Of  the  D'tgnity  and  Etiual'.ty  of  Nations^ — of  TitUsy — ^nd  other 
Alarks  of  Honour. 

gVERY  nation,  e%-cry  fovcrcign  and  independent  ftatc,  de-    ,5  ZS- 

ferves  confulcmtion  and  rcfpcft,  becaufe  it  makes  an  im-  ^^^^^ 
jwdiitc   figure   in    th?    grand    focicty  of   the  human  race,  isfovcreigD    ' 
indcpcndciit  of  all  earthly  power,    and  is  an  afTcmblage  of  a  iUtcv 
gTcat  nunibrr   of  men,  which   is,  doubtlcfs,   more    coufider- 
ablc  I'.un  any  individual.     The  fovercign  reprcfents  his  whole 
nation;  he  unites  in  his  perfon  all  its  majcfty.     No  individual, 
though  ever  fo  free  and  independent,  can  be  placed  in  compc- 
^Qoa  with  a  fovercign  •,  this  would  be  putting  a  fingle  perfon 
npon  an  CQuahty  with  an  united  multitude  of  hb  eqiwls*     Na- 
tions and  lovereigns  are  therefore  under  an  obligation,  and  at 
the  fame  time  have  a  riglit,  to  maintain  their  dignity,  and  to 
«Bt  it  to  be  rcfpeftcd,  as  being  of  the  utmoft  importance  to. 
Aeir  Wety  and  tranquillity. 

We  have  already  obfcrved  (Prelim.  ^  i8)  that  nature  has  efta-      f  j^ 
Wifljcd  a  perfeft  equality  of  rights  between  independent  nations.  J^*'"*'^ 
^ofequcntly  none  can  naturally  lay  claim  to  any  fuperior  prc- 
'^tifc:  for,  whatever  privileges  any  one  of  them  derives  ironi 
™^om  and  fovereignty,  the  others  equally  derive  the  fame 
™n  the  fame  fource. 

And  Gnce  precedency  or  pre-eminence  of  rank  Is  a  P^'^'^P^J^^jp-AjIli 
U^  nation,  no  fovereign,  can  naturally  claim  it  as  a  right.  Why 
™«M  nations,  that  are  not  dependent  on  him,  give  up  any  point 
K>  hiin  againft  their  will  ?  However,  as  a  powerful  and  extenfivc 
witc  1%  niuch  more  confiderable  in  univcrfal  fociety,  than  a  fmall 
*"tc,  it  is  reafonable  tliat  the  latter  (liould  yield  to  the  former, 
oooccaGons  where  one  muft  neceflarily  yield  to  the  otiicr,  as  in 
^naflcmbly, — and  Qiould  pay  it  thofc  mere  ceremonial  dtfercnces, 
^kich  do  not  in  fa£l  deftroy  their  equality,  and  only  fljew  a  pri- 
^yrf  order,  a  firft  place  among  equals.  Other  nations  will 
naiorally  aCign  the  firll  place  to  the  m<yre  powerful  (late;  and  it 
^•oold  be  equally  ufelefs  as  ridiculous  for  the  weaker  one  oblVmatc- 
I?(o  contend  about  it.  The  antiquity  of  the  ftate  enters  alfo  into 
coafiJcratioD  op  tbcfc  occafions :  a  new-comer  cannot  difpoilefs 
'  L  3  any 
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any  one  of  ihc  honours  he  has  enjoyed;  and  he  muft  prodacc 

very  ftrong  reafdns,  before  he  can  obtain  a  preference, 

§  38.  The  form  of  government  is  naturally  foreign  to  this  queftion. 

of  govc"-  '^'^^  dignity*  tlie  majefty,  refides  originally  in  the  body  of  the 

mcnt  i«  fo-  ftate ;  tnat  of  the  fovereign  is  derived  from  his  reprefenting  the  na- 

Tclgn  to  this  tion.   And  can  it  be  imagined  that  a  ftate  poflefTes  more  or  Icfs  die- 

^uciiion.     jjjjy  according  as  it  is  governed  by  a  fingle  perfon,  or  by  many  ?  At 

prefcnt  kings  claim  a  fupeviority  of  rank  over  republics :  but  this 

pretenfion  has  no  other  fupport  than  the  fuperiority  of  their 

ftrength.     Formerly,  the  Roman  republic  confidered  all  kings 

as  very  far  beneath  them  :  but  the  monarchs  of  Europe,  finding 

none  but  fecBle  republics  to  oppofe  them,  have  difdained  to 

admit  them  to  an  equality.   The  republic  of  Venice,  and  that  of 

the  United  Provinces,  have  obtained  the  honours  of  crowned 

§  ^9'      heads;  but  their  ambafiaJors  yield  precedency  to  thofe  of  kings. 

oii'rV.tto  I"  confcquencc  of  what  we  have  juft  eftablifhed,  if  the  form 

kcei)  its       of  government  in  a  nation  happens  to  be  changed,  flie  will  ftill 

""^."JJ' "''^"  prefcrve  the  fame  honours  and  rank  of  which  fhe  was  before  in 

jnjrany    '  pofiellion.     "When  England    had   aboliflicd   royalty,   Cromwell 

chaneciin    would  fuflcr  no  abatement  of  the  honours  that  had  been  paid  to 

the  foimof  t}j^  crown,  or  to  the  nation  ;  and  he  every-where  maintained  the 

mcilt?^"'^"  Ei^Jllifii  ambafladors  in  the  rank  they  had  always  polTefled. 

If  the  grades  of  precedency  have  been  fettled  by  treaties,  or 
§  40.      by  long  cuflom  founded  on  tacit  confent,  it  is  neceflary  to  con- 
In  th  s  rr-    form  to  the  eftablilhed  rule.    To  difputc  with  a  prince'  tfic  rank 
ti-sand^*^^'  ^^^  '^^^  acquired  in  this  manner,  is  doing  him  an  injury,  inafmuch 
cftabliflird   ^^  it  is  an  cxprefTion  of  contempt  for  him,  or  a  violation  of  en- 
fKih.m^       gagements  ihat  fccurc  to  him  a  right.    Thus,  by  the  injudicious 
ought  to  be  pjj^^-jj^^jj  between  the  foiis  of  CharlemaG:ne,  the  elder  having  ob- 
taincd  the  empire,  the  younj;cr,  who  received  the  kingdom  of  r  rance> 
ylcldcvl  precedency  to  him  the  more  rjadily,  as  there  ftill  remained 
at  that  lime  a  recor:t  iilca  of  the  majefty  of  the  real  Roman  em- 
pire.    Hin  fiicccflbrs  fuilowed  the  rule  they  found  eftabliflicd  : — 
they  wcvc  imitated  by  the  other  kings  of  Europe ;  and  thus  the 
imperial  crown  c^niinues  to  pofitfs,  without  oppofition,  the  firft 
rank  in  Chriftendom.   With  moft  of  the  other  crowns,  the  point 
of  prcceJcr.ry  remains  yet  uiuletcrmined. 

.So:nc  people  would  have  u:;  to  look  upon  the  precedency  of  the 
emperor  ar>  ibmethin^  more  than  the  firll  place  among  equals  : 
thi-v  v-'culd  I  An  attribute  to  him  a  fuperiority  over  all  kings,  and 
in  a  wcr;l  ir.akc  him  the  temporal  head  of  Chriitendom  *.  And 
it  in  lac:  api)ears,  that  mai:y  cir.pcrors  entertained  ideas  of 
fuch  pretcnfiuns,— as  if,  by  reviving  the  name  of  the  Roman  em- 
pire, they  could  alfo  revive  its  rights.  Other  ftates  have  been  on 
their  guard  a;^ainit  thefc  pretenfions.  We  may  fee  in  Mezeray  t 
the  precautions  taken  by  king  Charles  V.  when  the  emperor 

♦  Barto'us  wen*  f;>  '"ar  as  to  fay,  that  "  all  thofe  were  herttic?,  who  Aid  not 
hc:i-'vc  thrit  the  emperor  was.lord  of  the  whole  earth.*'  Sec  iiodinus'a  Republic, 
Book  i.  Chap.  i\  p.  m.  1 39. 

f  Hilitry  of  hxjdicc,  cx])lanatiou  of  tjic  mcilttb  of  Charles  V. 

Charlci 
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Charles  IV,  yifitcd  France,  "  for  fear,   fays  the  hiftorian,  left 

•  that  prince,  and  his  fon  the  king  of  the  Romans,  (liouhi  found 

«  ary  right  of  fupcrioriiT  on  his  courtefy."     Bodinus  relates  *, 

that  **  tne  French  took  great  offence  at  the  emperor  Sigifmund's 

^  pbcing  himfelf  in  the  royal  feat  in  full  parliament,  and  at  his 

•  having  knighted  the  fenechal  de  Beantairc," — adding,  that, 

•  to  repair  the  egregious  error  they  had  committed  in  futfcring  it, 

•  xb'Vr  would  not  allow  the  fame  emperor,  when  at  Lyons,  to 
**  make  the  couiu  of  Savoy  a  duke.*'  At  prefcnt  a  king  of  France 
mould  doubtlcfs  think  it  a  degradation  of  his  dignity,  were  he 
to  intimate  the  moll  diftant  idea  that  another  might  claim  any 
auAority  in  his  ki-^^li^m  +. 

As  a  nation  m:  y  cci.tVr  nn  licr  conduftor  what  degree  of  au-      ^  ^^\ 
thority,  and  what  ri^yi.b  flie  thinks  proper,  (lie  is  equally  free  inOf  tlie 
Tt^ixA  to  r!ie  nani'.*,  ilic  titles,  ai.d  honours,  with  which  fhc  may  »>'■»"«' •"d 
cacolc  to  deer  rate  hnr..     liut  dilcrction  and  the  care  ot  her  ic-   j^^.„  j^ 
pu:;::ion  rc-iulie  thrc  ll^c  fhould  not,  in  this  rel'pert,  deviate  too  ili'iiatioa 
far  from  the  cufl^^n.s  commonly  efl:ibliflicd  among  civiliijd  na- ^"  j**  ^*»"'» 
tin^.    Let  us  further  obferv.:,  iliat,  in  this  point,  fhc  ouj;ht  to   ^  *^* 
bepuidtd  by  prudence,  and  inclined  to  proportion  the  titles  and 
honours  of  her  chief  to  the  power  he  pcMlefies,  and  to  the  degree 
0:  auiho'ity  with  which  Ihe  cLoofrs  to  invcll  him.     'J  itles  and 
1.  'nours,  it  is  true,  determine  nothing :  they  arc  but  empty  names, 
and  vain  ccrcmonic*?,  when  they  are  mir-placed  :  yet  who  does  not 
know  how  powerful  nn  inllumce  they  have  on  the  minds  of  man- 
kin.!?    This  is  tlieii  a  more  ferious  affair  than  it  appears  at  the 
firllglanrc.  The  nation  ou^rht  to  take  care  not  to  debafc  herfclf 
Ix^f'Hc  cthtr  dates,  arid  not  to  degrade  lier  chief  by  too  humble 
a  tide:  fhe  ought  to  be  llill  more  careful  not  to  fwcU  his  heart 
oj  a  tain  name,  by  unbounded  honour,^,  fo  as  to  inlpirc  him 
^idi  the  idea  of  arro^jating  to  himfelf  a  commenfurate  authority 
*"^  her,  or  of  acquiring  a  proportioiijte  power  by  unjuft  con- 
♦I'Jcfts.  On  the  other  hand,  an  exalted  title  may  engage  the  chief 
tofupport  with  greater  firmnefs  the  dignity  of  the  nation.    Pru- 
dence is  guided  by  circumllanccs,  and,  on  every  occafion,  keeps 
^Hh:n  due  bounds.  "  Royalty,*'  fiys  a  refpedlable  author,  ^«'ho 
irjy  be  believed  on  this  fubjccl,  "  refcued  the  houfe  of  Dran- 
Qcnburg  from  that  yoke  of  fcr\'itude  under  which  the  houfe 
®' Auftria  then  kept  all  the  German  princes.  I'his  was  a  bait 
^^jch  Frederic  I.  threw  out  to  all  his  poileiity,  faying  to  them 
2i  It  Were,  I  have  acquired  a  title  for  you :  do  your  render 

• '•  kii  Rcpnbtic,  p.  i;3. 

T  Pcathnricder,  miniitcr  pleoi potent ury  cf  the  crrj^cnr  at  the  frmgnf-;  rf 
^J^'iTi  inide  an  attempt  to  iiifurc  n»  ii  n  niaftcr  an  iiiccnt-.lhiMc  f  iperioi;:y 
■™ F<:amnence  over  all  the  othtf  crownci  !;;ails.  He  iniluvf  .1  count  Vtnrim, 
•v*"^'S«rfS*r*Iinw'sn:iniRer,  tofign  a  ilcv.:,  in  ^hich  he  t\:cbrc«!  thar  nciihtr 
►«  ^^'1  Aivtrc:i*;n  our  any  orher  prince  Kid  -a  r'»'ht  t"  dil'putc  prc-tniineocc  with 
tfctinperur.  lucnoiLnt^bein^nuJc  public,  iJ.c  kings  m^de  furh  hcaTv  conw 
^isb  OQ  the  occafion,  that  Provana  ua>  icc-llrd,  und  the  in'ipcror  ordered  h la 
niaiiiartufij|pre£i  the c*eed^— afTecHog  at  the  Cunc  time  aprrf  und  i^piorance  ok' 
f.*f  who>  tracfaaioo :— and  thui  the  affitir  was  dro^  pcd.  Mcmoirtdf  Moof.  dc 
f  uPUfpe.   Vgi  iv.  p.  19:1. 

L  4  •*  yourfclve^ 
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^  yourfdvcs  worthy  of  it :  I  have  laid  the  foundations  of  your 

**  grcatncfs;  it  is  you  who  are  to  finiQi  the  work*/' 

wh  h**         ^^  ^'^^  conductor  of  the  ftate  is  fovcreign,  he  has  in  his  hands 

fovcrcien     *'^^  rights  and  authority  of  the  political  fociety;  and  confc- 

mayaffumc  quently  hc  may  himfelf  determine  what  title  he  will  aflume,  and 

^^*J^**^^«   'vhat  honours  (hall  be  paid  to  him,  unlefs  thefe  have  been  al- 

nouiihc     ready  determined  by  the  fundamental  laws,  or  that  the  limits 

plcafc*.       which  have  been  fet  to  his  power  manifeftly  oppofe  fuch  as  hc 

wifhcs  to  afiiimc.     His  fubjefts  are  equally  obliged  to  obey  him 

in  this,  as  in  whatever  he  commands  by  virtue  of  a  lawful  au- 

tliority.     l^hus  the  czar  Peter  1.  grounding  his  pretenfions  on 

the  vail  extent  of  his  dominions,  took  upon  himfelf  the  title  of 

emperor. 

Rl^h^^f         But  foreign  nations  are  not  obliged  to  give  way  to  the  will 

other  na-    ®^  ^  fovercign  who  aiTumes  a  new  title,  or  of  a  people  who  call 

tiont  in  this  tliclr  chicf  by  what  name  they  pleafe  f. 

rei'pea.  However,  if  this  title  has  nothing  unreafonable,  or  contrary  to 

Thlr d  tr  ^"^^^'^^'^^  culloms,  it  is  altogether  agreeable  to  the  mutual  duties 
"^'  which  bind  nations  together,  to  give  to  a  fovereign  or  conductor 
c;  a  llare  the  fame  title  that  is  given  him  by  his  people.  But 
if  this  title  i^  contrary  to  cuftom,  if  it  implies  attributes  which 
do  not  belong  to  him  who  alFcfts  it,  foreign  nations  may  refufc  it 
without  his  having  reafon  to  complain.  The  title  of  "Majcfty"  is 
ronfccratcd  by  cudom  to  monarchs  who  command  great  na- 
tions. The  emperors  of  Germany  have  long  afFe£led  to  rcfcrvc 
it  to  themfclves,  as  belonging  foiely  to  the  imperial  crown.  But 
the  kings  aflcrted  with  reafon,  that  there  was  nothing  on  earth 
more  eminent  or  more  auguft  than  their  dignity  :  they  therefore 
refufcd  the  title  of  majefty  to  him  v/ho  refufed  it  to  them  J  ;  and 
at  prefent,  except  in  a  few  inftances  founded  on  particular  rea- 
fons,  the  title  of  majefty  is  a  peculiar  attribute  of  the  royal 
character. 

As  it  wouKl  be  ridiculous  for  a  petty  prince  to  take  the  title 
of  kii^g,  and  aflume  the  llyle  of  "  Majefty,"  foreign  nations,  by 
rcfuHiig  to  comply  with  this  whim,  do  nothing  but  what  is  con- 
formable to  reafon  and  their  duty.  However,  if  there  reigns  any- 
where a  fovcreign,  who,  notwithftanding  the  fmall  extent  of 
his  power,  is  accuftomed  to  receive  from  his  neighbours  the  title 

•  Mcnxni*  cf  the  Iloufc  of  Brandcnburjr. 

f  Cioniwtil,  in  v. rnnpj  t'>  Loui  the  Fourteenth,  ufcd  the  following  ftyle— 
<*  OlivariM,  Dmv.iniM  I'rot-.di.r  Aiiglia;,  ScMia,,  ct  Hib.  rni.c,  I-uJovivO  XIV. 
«  FraiKoruni  K.mi.  Chn;linil7:in'  Rex."  -And  tiic  f'lifcr.jtlon  wa»,— ««  In  AnU 
«*  nollia  Alba.  Vtilcr  b-mus  amicus.'*  The  court  ot  Irancc  \va<  h';cMy  offrnded 
at  thin  (orm  «»f  addrcf*.— The  anbaffidor  B  reel,  in  a  letter  to  the  I'enfioiury 
I\  Witt,  Ha'cd  May  2$,  165  s,  laii  t  at  Cromwells  letter  had  not  heen  prcfiDtr ', 
a:;d  that  th.  fc  who  were  ch.irgf<l  wi'h  the  delivery  of  it,  had  with-hc  d  it,  through 
art  apprthciiliun  of  its  gi^  ing  rife  to  fome  m.fuiiJcrftand.ng  between  die  two  covn- 
trirs. 


X  At  the  f  iimu5  treaty  of  V/ 'ftpha'ia,  the  plenipotentiaries  of  France  aftrccd 
wi^h  thwf  of  trie  emperor,  •*  tiat  the  king  and  queen  writing  with  their  owu  haod 
«*  to  the  niperor.  and  giv  ng  him  the  title  of  majefty,  hc  ihould  anfwer  then, 
"  w;tii  his  own  liand,  and  give  th?m  the  fame  title."  l^tcr  of  the  plcaipclun- 
tiarici  to  M.  dc  Eneunc,  Ojit.  151  1646. 

*  of 
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cite  foch  afperity  and  rancour  between  nations,  that  we  flionld 
avoid  giving  any  room  even  for  ill-grounded  picques,  when  it 
can  be  done  without  any  inconveniency,  or  failure  in  our  duty. 
It  is  faid  that  certain  medals  and  dull  jefts  irritated  Lewis  XIV. 
againft  the  United  Provinces,  to  fuch  a  degree,  as  to  induce  him^ 
in  16721  to  undertake  the  deftru£lion  of  that  republic. 

The  maxims  laid  down  in  this  chapter,— -thofe  facred  precepts     S  ^* 
of  nature, — were  for  a  long  time  unknown  to  nations.    The  an-^^^^°"* 
dents  had  no  notion  of  any  duty  they  owed  to  nations  with  cientt. 
whom  they  were  not  united  by  treaties  of  friendfhip  *•     The 
Jews  efpecially  placed  a  great  part  of  their  zeal  in  ha  tine  all  na- 
tions; and,  as  a  natural  confequence,  they  were  detefted  and 
defpifed  by  them  in  turn.     At  length  the  voice  of  nature  came 
to  be  heard  among  civilifed  nations ;  they  perceived  that  all  men 
are  brethren  f.    When  will  tlie  happy  time  come  that  they  ihall 
beha?e  as  fuch  ? 


CHAP.    IL 

Of  the  Mutual.  Commerce  between  Nations. 

A  LL  men  ought  to  find  on  earth  the  things  they  ftand  in  Gene«aob- 
j\  need  of.     In  the  primitive  ftate  of  communion,  they  took  ligation  of 
them  wherever  they  happened  to  meet  with  them,  if  another  nationt  to 
had  not  before  appropriated  them  to  his  own  ufe.    The  intro-  ^y^^** 
du&ion  of  dominion  and  property  could  not  deprive  men  of  fo  commerce. 
eflential  a  right,  and  confequently  it  cannot  take  place  without 
leaving  them,  in  general,  fome  mean  of  procuring  what  is  ufeful 
or  neccifary  to  them.   This  mean  is  commerce  :  by  it  every  man 
may  itill  fupply  his  wants.     Things  being  now  become  property, 
there  is  no  obtaining  them  without  the  owner's  confent  5  nor  are 
they  ufually  to  be  had  for  nothing ;  but  they  may  be  bought,  or 
exchanged  for  other  things  of  equal  value.     Men  are  therefore 
under  an  obligation  to  carry  on  that  commerce  with  each  other, 
if  they  wifli  not  to  deviate  from  the  views  of  nature ;  and  this 
obligation  extends  alfo  to  whole  nations  or  ftates  (Prelim.  §  5). 
It  is  feldom  that  nature  is  feen  in  one  place  to  produce  every 
thing  neccffary  for  the  ufe  of  man :  one  country  abounds  in  corn, 
another  in  paftures  and  cattle,  a  third  in  timber  and  metals,  &c. 
If  all  thofe  countries  trade  together,  as  is  agreeable  to  hunun  na- 
ture, no  one  of  them  will  be  without  fuch  things  as  are  ufeful 

♦  To  the  example  of  the  Romans  may  be  added  that  of  the  Engliih  in  former 
Jays— fi:  cc,  on  the  occafion  of  a  navigator  bemg  accufcd  v'f  having  cummitttd 
ibmc  dfprcdat  ons  on  the  natives  of  Ind.a,  •«  th.b  adl  of  i.ijullict"  (according  to 
Cretin*;  **  wa*  not  without  advocates,  who  Traintained,  that,  by  the  ancient  laws 
of  Eoti'^nd,  crimes  committed  againft  foreign  natorjs,  with  whom  there  exifted 
po  public  treaty  of  alhuiicc,  were  not  punilhablc  in  that  kingdom**'  Hist,  of  tbt 

i^ipttut^nces  im  iU  Loto  Count riett  iiook  xvi, 

t  Sec  (S  0  *finc  pafliigc  of  ciccro. 
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When  the  evil  b  done,  the  fame  right  to  fecurity  authorifes  §  a. 
the  offended  party  to  endeavour  to  obtain  a  complete  reparation,  *nd  thit 
tnd  to  employ  force  for  that  purpofe,  if  neceflary.  ittvnmL 

Finally,  the  ofTended  party  have  a  right  to  provide  for  their  tion; 
future  fecurity,  and  to  chaitife  the  offender,  by  infliding  upon      §  ^1. 
him  a  punilhment  capable  of  dctcrrhig  him  thenceforward  from  apd  the 
Cmilar  aggreflions,   and  of  intimidating  thofe  who  might  be  ^*^l^^^ 
tempted  to  imitate  him.   They  may  even,  if  neceiTary,  difable  the 
a;;gTc(ror  from  doing  further  injury.  They  only  make  ufe  of  their 
right  in  all  thefe  meafures,  which  they  adopt  with  good  reafon: 
jnd  if  evil  thence  refults  to  him  who  has  reduced  them  to  the 
neccGity  of  taking  fuch  (lops,  he  muil  impute  the  confequences 
on!y  to  his  own  injuiUce. 

ll  then  there  i$  any-whcre  a  nation  of  a  reftlefs  and  mifchievous      §  5^ 
dirpofiiion,  ever  ready  to  injure  others,  to  traverfe  their  defigns,  R'>^ht«faU 
and  to  excite  domelUc  dillurbanccs  in  their  dominions, — it  is  r.*ainft*a 
not  to  be  doubted  chat  all  the  otiiers  have  a  right  to  form  a  coali-  mUchicvuiu 
tio.i  in  order  to  rcprcfs  and  chaftife  that  nation,  and  to  put  it  P<^<>plc« 
foTCTCT  after  out  of  her  power  to  injure  them.     Such  would  be 
the  juft  fruits  of  the  policy  which  Machiavcl  praifes  in  Cxfar 
Borgia.    Tlic  co!idu£t  followed  by  Philip  II.  king  of  Spain,  was 
calculated  to  ciiitc  all  Europe  againft  him;  and  it  was  from  juit 
rcifons  that  Henry  the  Great  formed  the  defign  of  humbling  a 
power,  whofe  ftrcngth  was  formidable,  and  whofe  maxims  were 
pcniicious- 

Thc  three  preceding  propofitions  arc  fo  many  principles,  that 
fumifh  the  various  foundations  for  a  juft  war,  as  we  (hall  fee  in 
thi  proper  place. 

It  is  an  evident  confcquence  of  the  liberty  and  independence  {  54. 
of  nations,  that  all  have  a  right  to  be  governed  as  they  think  No  oacimi 
ptopcT,  and  that  no  ftate  has  the  fmal:eil  right  to  interfere  in  j!f*in,^^' 
the  gofcrnmcnt  of  another.  Of  all  the  rights  that  can  belong  to  in  the  jo- 
2  nation,  fovcrcignty  is,  doubtlefs,  the  moll  precious,  and  that  ▼cmment 
^iiich  other  nations  ought  the  moft  fcrupuloufly  to  refpe£b,  i£^^^Q^hcc 
*^«J  would  not  do  her  an  injury. 

The  fovereign  is  he  to  whom  the  nation  has  intrufted  the  cm-      4  55. 
p^Tc^and  the  care  of  the  government :  Ihc  has  inverted  him  with  ^•"*^  ^*^^^ 
^  rights  i  (he  alone  is  direftly  interefted  in  the  manner  in  which  nof  mS^ 
thcconduftor  (he  has  chofen  makes  ufe  of  his  power.     It  does  hi  mf  if  the 
not  then  belong  to  any  foreign  power  to  take  cognifancc  of  the  J^*^if*^**f''»« 
adminiftration  of  that  fovereign,  to  fet  himfelf  up  for  a  judge  of  ^in^jjj'g)  *^ 
kiuondad,  and  10  oblige  him  to  alter  it.     If  he  loads  his  fub- 
j;"S*  with  taxes,  and  if  he  treats  tlicm  with  fcverity,  the  na- 
tion abne  is  concerned  in  the  bufmefs ;  and  no  other  is  called       ' 
vpon  to  oblige  him  to  amend  his  condutV,  and  follow  more  wife 
anj  etjuitabie  maxims.     It  is  the  part  of  prudence  to  point  out 
rfw  occafions  when  oflicious  and  amicable  reprefenta^ions  may 
kmadctohim.    The  Spaniards  violated  all  rules,  when  they 
tct  dKnifclves  up  as  judges  of  the  Inca  Athualpa.   If  that  prince 
kd  violated  the  law  of  nations 'with  rcfpe^  to  them,  they  would 

have 
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Lave  had  a  right  to  punifli  him.  But  they  accufed  him  of  having 
put  fomc  of  his  fubjecis  to  death,  of  having  had  feveral  wives, 
£cc. — things,  for  which  he  was  not  at  all  accountable  to  them  i 
and,  to  fill  up  the  meafure  of  their  extravagant  injuftice^  dicy 
condennned  him  by  the  laws  of  Spain  •• 
5  5^-  But  if  the  prince,  by  violating  the  fundamental  laws,  gives  his 

w7  \to  f"^jc^*^  ^  ^cg^^  rig^*  ^^  reCiQ.  him, — if  tyranny  becoming  infupport- 
It  tcrfert  in  ^blc  obligcs  the  nation  to  nfc  in  their  own  defence, — every  foreign 
a  qu-incl  power  has  a  right  to  fuccour  an  oppreflcd  people  who  implore 
forrrrr'tiT  *^^*^  airiftance.  The  Engliih  juftly  complained  of  James  II.  The 
tnd  hiAfilb-  nobility  and  the  moll  diilinguiflied  patriots,  having  determined  to 
jcdi.  check  him  in  the  profecution  of  his  fchemes,  which  mantfedly 

tended  to  overthrow  the  conftitution,  and  to  deftroy  the  liberties 
,and  the  religion  of  the  people,— applied  for  aiEftance  to  the 
United  Provinces.  The  authority  of  the  prince  of  Orange  had^ 
doubtlcfs,  an  influence  on  the  deliberations  of  the  {lates-gcneral ; 
but  it  did  cot  lead  them  to  the  commiJion  of  an  a£t  of  injuftice: 
for  when  a  people  from  good  rcafons  take  up  arms  againft  an 
opprefibr,  it  is  but  an  aft  of  jufticc  and  generofity  to  aifift  brave 
men  in  the  defence  of  their  liberties.  Whenever  therefore 
matters  are  carried  fo  far  as  to  produce  a  civil  war,  foreign 
powers  may  affift  that  party  which  appears  to  them  to  have 
jiiflice  on  its  fide-  He  who  affifts  an  odious  tyrant, — he  who  de- 
clares for  an  unjuft  and  rebellious  people, — violates  his  duty» 
But  when  the  bands  of  the  political  fociety  are  broken,  or  at  lead 
fufpended,  between  the  fovcrcign  and  his  people,  the  contending 
parties  may  then  be  confidcred  as  two  diflinft  powers;  and  fincc 
they  are  both  equally  independent  of  all  foreign  authority,  no- 
body has  a  right  to  judge  them.  Either  may  be  in  the  right ;  and 
each  of  thofe  who  grant  their  ainiiancc  may  imagine  that  he  is 
afting  in  fupport  of  the  better  caufe.  It  follows  then,  in  virtue 
of  the  voluntary  law  of  nations  (fee  Prelim.  §  21),  that  the  two 
parties  may  aft  as  having  an  equal  right,  and  behave  to  each 
f>tl;er  accordingly,  till  the  dccifion  of  the  afFair. 

But  we  ought  not  to  ahufe  this  maxim,  and  make  a  handle  of  it 
to  authorife  odious  machinations  i.^'ainll  the  internal  tranquillity 
of  ilates.  It  is  a  violation  of  tlie  liw  c(  nations  to  invite  thofe 
fuhjefts  to  revolt  who  aftually  pay  obedience  to  their  fovereign> 
though  they  complain  of  his  goverrinient. 

'j'he  pi  aft  ice  of  nations  is  conforiuabie  to  our  maxims,  Whea 
tlio  German  protcftants  came  to  il.c  afliflance  of  the  reformed 
juvtv  in  i'Vancc,  the  court  never  aLrempted  to  treat  tlieoi  othcr- 
wiic  ;han  on  the  ufual  footing  of  enemies  in  general,  and  ac- 
conling  to  the  laws  of  v/ar.  France  v/as  at  tlie  fame  time  en- 
g.\g<.d  in  afiiiling  die  Netherlands  then  in  arms  againft  Spain, — 
a.ul  ':-<;pefted  that  her  troops  ftiould  be  confidered  in  no  other 
lijht  I'nan  as  auxiliaries  in  a  regular  w^r.  But  no  power  ever 
f.iiis  to  ccmpl;'.in,  as  of  an  atrocious  wrong,  if  any  one  attemptik 
by  his  emitarics  to  cxci:c  his  fubjcits  to  revolt. 

^  UiicUiaiTo  vie  la  Vega, 

As 
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As  to  thof-  monftcTS  who,  tinder  the  title  of  fovcreigns,  render 
themfcWes  the  fcourges  and  horror  of  the  human  race,  they  arc 
favage  beads,  whom  every  brave  man  may  jullly  exterminate 
from  the  face  of  the  earth.  All  antiquity  has  praifed  Hercules 
for  deiirering  the  world  from  an  Antxus,  a  Bufiris,  and  a  Dio- 
mcdc. 

After  having  cftablifhed  the  poGtion  th^t  foreign  nations  have     5  s^^ 
no  right  to  interfere  in  the  government  of  an  independent  Hate,  ^'^^j^  **^ 
it  is  not  difficult  to  prove  that  the  latter  has  aright  to  oppofc  ^heTnt^Sfe* 
fach  interference.  To  govern  hcrfclf  according  to  her  own  plea-  renccof 
furc,  is  a  ncccnary  part  of  her  independence.    A  fovereign  (late  ^«rci-n 
cannot  be  conftrained  in  this  refpcft,  except  it  be  from  a  par-]*j^^*^,^* 
ticular  right  which  (he  has  herfelf  given  to  other  dates  by  her  of  Ro«ro- 
trcatics }  and  even  if  (he  has  given  them  fuch  a  right,  yet  it  can-  ""it. 
not,  in  an  affair  of  fo  delicate  a  nature  as  that  of  government, 
be  extended  beyond  the  clear  and  exprefs  terms  of  the  treaties. 
In  c?ct7  other  cafe  a  fovereign  has  a  right  to  treat  thofe  as 
enemies,  who  attempt  to  interfere  in  his  domeftic  affairs  oihcr- 
wife  than  by  their  good  offices* 

Reli^on  is  in  every  fenfe  an  objeft  of  great  importance  to  a     §  «J^ 
nation,  and  one  of  the  mod  intercftine  fubiects  on  which  the  P*5  ^^^^ 

1  1         1         *      •     1  1  1  .riehtu  Willi 

government  can  be  employed.  An  indentjmlcnt  people  are  ac-  TcJpcA  f 
countable  for  their  religion  to  God  alone :  in  this  paniculr4r,  as  religion. 
in  every  other,  they  have  a  right  to  regulate  their  coiiduft  ac- 
cording to  the  didatcs  of  their  own  confcience,  and  to  prevent 
ail  foreign  interference  in  an  affair  of  fo  delicate  a  nature*.  The 
cuftom,  long  kept  up  in  Chridendom,  of  cauGng  all  the  affairs  of 
religion  to  be  decided  and  regulated  in  a  general  council,  could 
only  have  been  introduced  by  the  fingular  circumftancc  of  the 
fubmifllion  of  the  whole  church  to  the  lame  civil  government, — 
the  Roman  empire.  When  that  empire  was  overthrown,  and 
^vc  place  to  many  independent  kingdoms,  this  cuftoni  was 
foand  contrary  to  the  fird  principles  ot  government,  to  the  very 
klea  of  independent  dates,  and  political  focicties.  It  was,  how- 
ever, long  fupported  by  prejudice,  ignorance  and  fuperfUtion,  by 
-the  authority  of  the  popes,  and  the  power  of  the  clergy,  and  dill 
refpeded  even  at  the  time  of  the  reformation.  TJie  (lates  who 
bad  embraced  the  reformed  religion  ofiered  to  fubmit  to  the  dc- 
ciGons  of  an  impartial  council  lawfully  affcmbled.  Ac  prcfciit 
they  would  not  hefitate  to  declare,  that,  in  matters  of  religion, 
they  arc  equally  independent  of  every  power  on  earth,  as  they 
arc  in  the  affairs  of  civil  government.  The  general  and  abfolutc 
authority  of  the  pope  and  council  is  abfurd  in  every  other  fydcm 

♦  When,  howevci-,  vfc  fee  a  party  inflamed  wUh  dcacfly  hatred  againll  the  rc- 
ii{ioo  wt  profeli,  and  a  neighbouring  prince  perfeniting  in  cot.fcquence  the  piofcf- 
Xjf^  of  that  religion,  it  is  lawful  for  Ub  to  give  ainOancc  to  the  fu}fcTCT5,— as  :t  wit 
well  remartred  by  James  L  ol  Lngl.ind  in  Bouiilcn  the  ambulli 'or  of  Maiy  dt 
Mr'id,  qneea  r^i  t  ot  Trance, — **  When  p;y  I'cijrhboTirs  ar-r  attacked  in  » 
*  qoanrl  in  which  I  am  inti-reflcd,  the  bw  of  nature  requires  that  I  ihruK!  anti- 
**  cipace  and  prcrenl  the  CTil  which  may  thcucc  rc£uU  to  mylcllV*  Le  Vaiscr^ 
BiSt  ofLoiutXfU. 

thaa 
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than  that  of  thofc  popes  who  ftrovc  to  unite  all  Chriflendom  in 
a  fingle  body,  o>  which  they  pretended  to  be  the  fuprcmc 
xnonarchs  *.  But  even  catholic  iovereigns  have  endeavoured  to 
reftrain  that  authority  within  fuch  limits  as  are  confi/lent  with 
their  fuprcme  power :  they  do  not  receive  the  decrees  of  councils 
or  the  popes*  bulls,  till  they  have  caufed  them  to  be  examined  ; 
and  thefe  ecclefiailical  laws  are  of  no  force  in  their  dominions 
unlefs  confirmed  by  the  prince.  In  the  firft  book  of  tliis  work« 
Chap.  XII.  we  have  fufficiently  eftablifhed  the  rights  of  a  ftatc  in 
matters  of  religion ;  and  we  introduce  them  here  again,  only  to 
draw  juft  coniequences  from  them  with  refpe£t  to  the  cpndi|.& 
which  nations  ought  to  obfenre  towards  each  other. 

It  is  then  certain,  that  we  cannot,  in  oppofition  to  the  will 
of  a  nation,  interfere  in  her  religious  concerns,  without  violatiiig 
her  rights,  and  doing  her  an  injury.  Much  lefs  are  we  allowed 
to  employ  force  of  arms  to  oblige  her  to  receive  a  doclrine  and  a 
worftip  which  we  confider  as  divine.  What  right  have  men  to  fet 
themfelves  up  as  the  defenders  and  proted^ors  of  the  caufc  of 
God  ?  He  can,  whenever  he  pleafes,  lead  nations  tt)  the  know- 
ledge of  himfelf,  by  more  effectual  means  than  thofe  of  violence. 
Perfecutors  make  no  true  converts.  The  monftrous  maxim  of 
extending  religion  by  the  fword  is  a  fubverfion  of  the  rights  of 
mankind,  and  the  mod  terrible  fcourgc  of  nations.  'Every  mad- 
man will  fancy  he  is  fighting  in  tlie  caufe  of  God,  and  every  afpir- 
ing  fpirit  will  ufe  that  pretext  as  a  cloak  for  his  ambition.  While 
Charlemagne  was  ravaging  Saxony  with  fire  and  fword  in  order 
to  plant  chriftianity  there,  the  fuccelFors  of  Mahomet  were  ra- 
vaging Afia  and  Africa,  to  edabliih  the  Koran  in  thofe  parts. 

But  it  is  an  office  of  humanity  to  labour  by  mild  and  lawful 
means  to  perfuade  a  nation  to  receive  a  religion  which  wc  believe 
to  be  the  only  one  that  is  true  and  falutary.  Miffionaries  may 
be  fent  to  inilru£t  the  people ;  and  this  care  is  altogether  con- 
formable to  the  attention  which  every  nation  owes  to  the  per- 
fe£lion  and  hnppinefs  of  others.  But  it  muft  be  obfenred,  that, 
in  on'er  to  avoid  doing  an  injury  to  the  rights  of  a  fovereign, 
tlie  minionarics  ought  to  abftain  from  preaching  clandeftiuelj, 
or  without  his  permifTion,  a  new  doftrinc  to  his  people.  He 
may  rcfufc  to  accept  their  proffered  fcrvices;  and  if  he  orders 
them  to  leave  his  dominions,  they  ought  to  obey.  Tljcy  (hculd 
have  a  very  cxprcis  order  from  the  King  of  kings,  before  they 
can  lawfully  difcbcy  a  fovereign  who  commands  according  to 
the  extent  of  his  power:  and  the  prince  who  is  not  convinced 
of  that  cxtraoruinnry  order  of  the  Deity,  M-ill  do  no  more  than 
exert  his  lawful  rights,  in  pu-^ifliing  a  mifiionary  for  difobedi- 
encc.     But  what  if  the  nation,  or  a  confiderable  part  of  the 

[)cople5  are  defirous  of  retaining  the  mifiionary,  and  follovinng 
lis  tlodlrine  ? — In  a  former  part  of  this  work  (Book  I.  §§  128 — 
136)  wc  ha.e  citabliflicd  the  rights  of  the  nation  and  thofe  of 


*  See,  abovt ,  j  146;  aod  6odiau&*i  RepulKc,  book  i.  chap.  iz.  with  hit  ^noU<- 
tioos,  p.  m.  139. 
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the  citizens:  and  thicher  wc  refer  for  an  anfwer  to  this  quc& 
tion. 

This  is  a  very  delicate  fubjeft  ;  and  we  cannot  authorife  an      §  6t. 
inconfiJerate  zeal  for  making  profelytes,  without  endangerinff  p*"^^™'^ 
tiie  tranquilhty  of  all  nations,  and  even  expoinig  thole  who  are  ^  0(^4. 
engaged  in  making  converts,  to  aft  inconfiftently   with  their 
duty,  at  the  very  time  they  imagine  they  arc  accomplifhin)];  the 
rooft  meritorious  work.     For  it  is  certainly  performing  a  very 
had  office  to  a  nation,  and  doing  her  anefTential  injury,  to  fpread 
a  faife  and  dangerous  religion  among  the  inhabitants.     Now 
there  is  no  perfon  who  does  not  believe  his  own  religion  to  be 
the  only  true  and  fafc  one.    Recommend,  kindle  in  all  hearts 
the  ardent  zeal  of  the  miflionaries,  and  you  will  fee  Europe  in- 
undated with  Lamas,  Bonzes  and  Dervifes,  v.'hile  monks  of  all 
fa'nds  will  over-run  Afia  and  Africa.     Proteftant  minifters  will 
crowd  to  Spain  and  Italy,  in  defiance  of  the  inquifition,  v/hilc 
the  jefuits  will  fpread  themfclves  among  the  proteflants  in  order 
tojHtng  them  back  into  the  pale  of  the  church.     Let  tlie  ca- 
tholics reproach  the  proteftants  as  much  as  they  plcafe  with  their 
lukcwarmnefs,  the  conduft  of  the  latter  is  undoubtedly  more 
agreeable  to  reafon  and  the  law  of  nations.    True  zeal  applies 
itfcif  to  the  talk  of  making  a  holy  religion  flourifli  in  the  coun- 
tries where  it  is  received,  and  of  rendering  it  ufeful  to  the  man- 
i^ers  of  the  people  and  to  the  flate :  and,  without  foreftalling  the 
difpofitions  of  providence,  it  can  fiml  fufficicnt  employment  at 
home,  until  an  invitation  come  from  foreign  nations,  or  a  very 
evident  commiflion  be  given  from  heaven,  to  preach  that  religion 
abroad.     Finally,  let  us  add,  that,  before  wc  can  lawfully  under- 
take to  preach  a  particular  religion  to  the  various  Tiations  of  the 
earth,  wc  muft  ourfelves  be  thoroughly  convinced  of  its  truth 
by  the  mod  ft;rious  examination. — "  What!  can  chriitians  doubt 
'*  of  their  relii^on?" — The  Mahometan  entertains  no  doubt  of 
his.    Be  ever  ready  to  impart  your  knowledge, — (imply  and  fm- 
ctrely  expofe  the  principles  of  your  belief  to  thofc  who  are  defirous 
cf  hearing  you:  inftruft  tliem,  con\ince  thera  by  evidence,  but 
fc:k  not  to  hurry  them  away  with  th\i  fire  of  enthufinfm.   It  is  a 
fafficient  charge  on  each  of  as,  to  be  rcfponfiblc  for  his  own  con- 
icience. — ^Thus  neither  will  the  light  of  knowledge  be  refufed  to 
any  who  wifh  to  receive  it,  nor  will  a  turbulent  zeal  diilurb  the 
peace  of  nations. 

A\Ticn  a  religion  is  perfecuted  in  one  country,  foreign  nations      562. 
who  profefs  it  may  intercede  for  their  brethren  :  but  this  is  all  Wutafo- 
thcy  can  lawfully  do,  unlefs  the  perfecution  be  carried  to  an  in-  JJ^gy  1°  ^^ 
tcicrable  cxccfs:  then  indeed  it  becomes  a  cafe  cf  manifeft  ty-  favour  of 
XAnny,  in  oppofition  to  which  all  nations  are  allowed  to  afiill  an  '^"f<^  ^J^f 
unhappj  people  (§  56).    A  regard  to  their  own  fafety  may  alfo  r.^i-!,*Jon^/a 
authorife  them  to  undertake  the  defence  of  the  perfecuted  fuf-  au<jjthcr 
fcrcrs.     A  king  of  f  ranee  replied  to  the  ambafladors  who  foli-  ftatc  " 
cited  him  to  fuffer  his  fubjcfts  of  the  reformed  reli^'Ion  to  live 
is  peace,  "  that  be  was  mailer  in  his  own  Kingdom."     But  the 

protcilant 
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protcftant  fovercigns,  who  faw  a  general  confpiracy  of  the 
tholics  obftinatcly  bent  on  their  deilruftion,  were  fo  far  mafl 
on  their  fide  as  to  be  at  liberty  to  give  afliftance  to  a  bod; 
men  who  nlight  ftrengthen  their  partv,  and  help  them  to  g^  »- 
fervc  themfclves  from  the  ruin  with  which  they  were  threater»^ 
All  diftin£lions  of  dates  and  nations  are  to  be  difregarded,  wl^^ 
there  is  queiiion  of  forming  a  coalition  againft  a  fet  of  madnrm  ^  j 
who  would  exterminate  all  thofe  that  do  not  implicity  tcc^dwi 
their  dodrines. 


CHAP.    V. 


0/  the  Obfervance  ofjujlicc  bciwcai  Katlons. 

reccffu  of  TUSTICE  is  the  bafis  of  all  focicty,  the  fure  bond  of  all  ___ 
tieobfcr-    J   nicrce.     Human  focicty,  far  from  being  an  intercourfe  ^ 
jinceof     afliftance  and  good  offices,  would  be  no  longer  any  thing  but      ^ 
innianf     ^^^  fcene  of  robbcry,  if  no  rcfpcft  were  paid  to  this  virtn^^' 
cety.    ^  which  fecures  to  every  one  his  own.     It  is  ftill  more  nccefiaf  5 
between  nations,   than  between  individuals;  becaufe  injuftic^  ^ 
produces  more  dreadful  confcqucnccs  in  tlic  quarrels  of  xhtC^ 
powerful  bodies  politic,  and  it  is  more  difficult  to  obtain  rcdref^  ' 
The  obligation  impofcd  on  all  men  to  be  juft  is  eafily  dcmoi»  ^^ 
ftrated  from  the  law  of  nature.   We  here  take  that  obligation  ^ 
for  granted  (as  being  fufTicicntly  known),  and  content  ourfelvc  ^^ 
with  obftrving,  that  it  is  not  only  inilifpenfably  bindin;;  on  na  -^ 
tions  (Prelim.  §  5),  but  even  Hill  more  facred  witli  lefped  tc^ 
them,  from  the  importance  of  its  confcquences. 
OiU  tt'on       ^^^  nations  are  therefore  under  a  {Iricl  obligation  to  cultivat^^ 
ofallna-     juftit  c  towards  each  other,  to  oblcrve  it  fcrupuloufly,  and  carc^^ 
tuns  to  cul-  fully  to  abilain  from  every  thing  that  may  violate  it.    Each  ough^^ 
tvate  aiul    ^^  r^.„tjer  to  the  others  what  bclon":s  to  tlicm,  to  refpecl  thcicT^ 
tic  rij>lits,    and  to   leave    them    in    t:ic   peaceable    enjoyment  os^ 

them  *. 
§  65.  From  tliis  indifpenfable  obligation  wliich  nature  impofes  oim^ 

^'^^!i^  °      nations,   as  well  as  from  thofe  rbiigations  vvliich  each  nations- 
laimiit  to    owes  t'j  liCi-relf,  refults  tlie  right  of  cv^ry  llatc,  not  to  fuffer  any^ 
ijjuiiicc.     of  her  rights  to  be  taken  away,  or  any  thing  which  lawfully  be — 


♦  ?*li,'!'.t  not  this  dutv  be  c^tondc(^  to  the  CAtrurion  of  f  litcnccs  pafTcd  in  olh 
corntiic- a..*(i.'.  ijr  k,  iJi'.  ncccJl.iry  and  nfu:.i  furniN?— On  thi^  lul^j-w^l,  M.  Van 
Bt.ur.i-  :':rn  wn  tc  as  foil  ;\v,  tu  M.  Dc  Witt,  Oct.  15,  I'.Ofj.  «»  By  what  the  court* 
of  l'(.li.;iul  iiavc  dccr-jcd  ill  ihe  aiT-T  of  or.t  Kor.in;»;h  of  Rottcri!ani,  I  f:;c  th  ^ 
fiiVj{>I^'  ihat  cvci  y  jiulgnunt  pr<ir.(ninc<  d  by  tlu-  \  ailianuiit'j  of  I'ra-  cl-  again  {I  the 
inh  .lit..::- «  f  ll'-'larv.l  in  •'■.lr..i.  c^-niru/ichri-jy  ou^'ht  t>  be  executed  on  rc-iuiiitMi 
mii.if  l\  Th  .  •  ',:-.:  lijn-.-'.it-.  J:;;t  I  do  i;:ir  know  that  the  tn.»UM!i's  of  tJiis  cuunUf 
aCt  in  :I"  f....i.  in  .i.im-  \\'-:h  itipL«.i  t.)  f  nt-iic.s  p.ificd  Jn  Holland:  and  if  thcf***" 
<k)  !■(  r,  : :.  :;'rcc!.'.'.iii  n'i'iit  l'«.  11  m\c,  th  t  f.iitc:  ce^  paiftd  on  cither  lide  againl^^ 
fu^  jtd..  o:  ti  ^,  otl..T  ftatt  Iva'.i «  My  ta!:(.  <.!;'>::  on  fu:h  property  as  the  coudciuoc^^ 
puity  is  f.  ui.vi  lo  polTvi.  in  tl.c  ll-tc  wIktc  thg  fcutvncc  hiib  bccji  given,*' 

Inner  ^0 
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longs  to  her :  for  in  oppofing  this,  ihc  only  afts  in  conformity  to 
all  her  duties ;  and  therein  confifts  the  right  (§  49). 

This  right  is  a  pcrfe£l  one, — that  is  to  fay,  it  is  accompanied    ,5  6?. 
with  the  right  of  ufing  force  in  order  to  aflert  it.    In  vain  would  js  a^pcrfcA 
nature  give  us  a  right  to  refufe  fubmitting  to  injuftice, — in  vain  one. 
would  (he  obliee  others  to  be  juft  in  their  dealings  with  us,  if  we 
could  not  lawfolly  make  ufe  of  force,  when  they  refufed  to  dif- 
charj»c  this  duty.  The  juft  would  lie  at  the  mercy  of  avarice  and 
injullice,  and  all  their  rights  would  foon  become  ufclefs. 

From  the  foregoing  right  arife,  as  diftindl  branches,  firft,  the  j^  p,.^u^, 
right  of  a  juft  defence,  which  belongs  to  every  nation, — or  the  i.xhc  right 
right  of  making  ufe  of  force  againft  whoever  attacks  her  and  her  o^  defence, 
rights.  This  is  the  foundation  of  defenfive  war.  §  68. 

Secondly,  the  right  to  obtain  juftice  by  force,  if  we  cannot  ^^^^j^^^**' 
obtain  it  otherwife,  or  to  purfue  our  right  by  force  of  arms.  This  ourfcWcs 
Is  the  foundation  of  offenfive  war.  juftice. 

An  intentional  aft  of  injuftice  is  undoubtedly  an  injury.     We      §  69- 
have  then  a  right  to  punilh  it,  as  we  have  fhewn  above,  in  fpeak-  J^^  "^^ 
ing  of  injuries  in  general  (§  52).   The  right  of  refufing  to  fuffer  Tn/^. 
injuftice  is  a  branch  qf  the  right  to  fecurity.  juftice. 

Let  us  apply  to  the  unjuft  what  we  have  faid  above  (  §  53)  of  a  mif-    ^  ^  70. 
chievous  nation.  If  there  were  a  people  who  made  open  profeffion  of  ^J^,|!j\J^m 
trampling  juftice  under  foot, — who  defpifed  and  violated  the  rights  againft  one 
of  others  whenever  they  found  an  opportunity, — the  interelt  of  that  openly 
human  fociety  would  authorife  all  the  other  nations  to  form  a  con-  i**^j!*^" 
fcderacy  in  order  to  humble  and  chaftife  the  delinquents.  We  do^" 
not  here  forget  the  maxim  eftabliftied  in  our  Preliminaries,  that  it 
docs  not  belong  to  nations  to  ufurp  the  power  of  being  judges  of 
cath  other.     In  particular  cafes,  where  there  is  room  for  the 
Cnalleft  doubt,  it  ought  to  be  fupppofed  that  each  of  the  parties 
may  have  fome  right :  and  the  injuftice  of  the  party  that  has 
committed  the  injury  may  proceed  from  error,  and  not  from  a 
general  contempt  of  juftice.     But  if,  by  her  conftant  maxims, 
and  by  the  whole  tenor  of  her  condu£^,  a  nation  evidently  proves 
hcrfelf  to  be  afluated  by  that  mifchievous  difpofition, — if  flie  re- 
gards no  right  as  facred, — the  fafety  of  the  human  race  requires 
that  (he  fliould  be  reprcflcd.  To  form  and  fupport  an  unjuft  pre- 
tcnfion,  is  only  doing  an  injury  to  the  party  whofe  interefts  arc 
afieded  by  that  pretenGon  i  but  to  defpife  juftice  in  general,  is 
doing  an  injury  to  all  nations. 


CHAP.     VI. 
0/th€  Concern  a  Nati9n  may  have  in  the  Anions  of  her  Citizens,   reign  ought 

to  rcvciigc 

TlfE  have  feen  in  the  preceding  chapters  what  are  the  com- t^«  ""juries 

^^  mon  duties  of  nations  towards  each  other, — how  they  ought  ^jj^^p^' 

mutually  to  refpedl  each  other,  and  to  abftaiu  from  all  injury,  tea  tbeci- 

M  and  tizcnj. 
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and  all  offence) — and  how  judice  and  equity  ought  to  reign  be 
tween  them  in  their  whole  conduct.  But  hitherto  we  have  onl] 
confidered  the  actions  of  the  body  of  the  nation,  of  the  ftatei  oj 
the  fovereign.  Private  perfons,  who  are  members  of  one  nation, 
may  offend  and  ill-treat  the  citizens  of  another,  and  may  injun 
a  foreign  fovereign : — it  remains  for  us  to  examine,  what  wan 
a  (late  may  have  in  the  actions  of  her  citizens,  and  what  are  tb( 
rights  and  obligations  of  fovereigns  in  this  refpedl. 

Whoever  offends  the  (late,  injures  its  rights,  difturbs  its  tran* 
quillity,  or  does  it  a  prejudice  in  any  manner  whatfoever,  de- 
clares himfelf  its  enemy,  and  expofes  himfelf  to  be  juftly  puniflied 
for  it.  Whoever  ufes  a  citizen  ill,  indire£bly  offends  the  ftate. 
which  is  bound  to  prote£l  this  citizen ;  and  the  fovereign  of  the 
latter  (hould  avenge  his  wron^^s,  punifti  the  aggreffor,  and,  ii 
poffible,  oblige  him  to  make  full  reparation ;  fince  othcrwifc  lh< 
citizen  would  not  obtain  tlie  greac  end  of  the  civil  affociation. 
which  is  fafety. 
§  72*  But,  on  the  other  hand,  the  nation  or  the  fovereign  ought  not 

Jll*tto^^'  to  fuffer  the  citizens  to  do  an  injury  to  the  fubjecls  of  anothei 
fuficrliis  ftate,  much  lefs  to  offend  that  ftate  itfelf: — and  this,  not  onlj 
fubjci^s  to  becaufe  no  fovereign  ouglit  to  permit  thoFe  who  are  under  hi! 

offcndc  tbcr  command  to  violate  the  precepts  of  the  law  of  nature,  whicl 
nations  or     ^    1  •  1      n  •    .      •  1  .,•    1  r  •  t  »t 

thtirciti-    forbids  all  injuries, — but  alio  bccnule  nations  ought  mutually  tc 

*cn».  refpe£l  erich  other,  to  abllain  from  all  offence,  from  all  injury 

from  all  wronp, — in  a  word,  from  every  thing  that  may  be  oJ 
prejudice  to  others.    If  a  fovereign,  who  mijzht  keep  his  fubjefii 
within  the  riilc->  of  jiilllcc  and  peace,  fuffcrs  them  to  injure  s 
foreign  n;iiion  cither  in  its  body  or  its  members,  he  does  no  IcC 
injury  to  that  nation,  t\\m  if  lie  injured  it  himfelf.    In  (hort,  th< 
fafety  of  the  ftate,  and  that  ot  human  fociety,  requires  this  at- 
tention from  every  fovereign.     If  you  let  loofe  the  reins  to  you! 
fubjccls  agaiiill  loicigti  n;;tions,  thcfe  will  beliave  in  the  fami 
manner  to  you  ;  and,  inlleavl  of  that  friendly  intercourfe  whicl 
nature  lias  cl-.-iMiilied  beiv^-ecn  ail  men,  we  Ihall  fee  nothing  bu 
one  vaft  anti  dreii'liul  feeiie  o*i  plunder  between  nation  ar.d  nation 
T-i."  \V   r      However,  as  it  is  iir.r.r^irihle  for  the  bcft  ritrulated  ftate,  or  foi 
individuals  ^1^^  moIt  vi^v^-^i't  and  ajiokitc  lovercign,  to  mcael  at  his  plea 
arc  not  to    furc  all  the  actions  of  h's  I'libjecVs,  and  to  confine  them  on  ever] 
be  imputed  occafion  to  the  inoft  ex.iv'^t  obedience,  it  would  be  unjuft  to  im- 
pute  to  the  nation  (t  Ux.^  iovereign  every  iauit  committed  by  th« 
citizens.    AVe  om-Iu  iv-r  Llicn  to  f.iy  in  general,  that  we  have  re 
ceived  an  injiiry  from  a  nation,  becaufe  we  have  received  it  fron 
one  of  its  members, 
unlcf/it  ^'^^-  ^^  ''"  ii'^t''''"  ^^  ii^  chief  approves  antl  ratifies  the  aft  of  th 

approves  indivitliia',  it  then  bccc'-'V^  a  public  concern;  and  the  injurC( 
or  ratifies    pixrty  is  to  coniiiler  tlic  naiion  as  the  real  author  of  the  injur] 

*""*'         of  which  the  citizen  was  perhaps  only  the  inftrumcnt. 
Condud  to      ^f  ^^^^  offer.iled  ftate  lias  in  her  power  the  individual  who  ha 
be  obfervcd  done  the  injury,  Ihe  may  without  fcruple  bring  him  to  juftic 
by  the  of-   ami  punifli  him.    If  lie  has  efcaped  and  returned  to  his  ow 

fended  *  *  ^ 

part}-.  countr 
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country,  (he  ought  to  apply  to  his  fovcrcign  to  have  jnftice  done 
in  the  cafe. 

And  fince  the  latter  ought  not  to  fufFer  his  fuhjefts  to  moleft  §  76. 
the  fubjcds  of  other  dates,  or  to  do  them  an  injury,  much  lefs  ^^J^^^^^ 
10  gire  open,  audacious  offence  to  forcijifn  powers, — he  ought  to  fovcrcigu. 
compel  the  tranfgreiTor  to  make  reparation  for  the  damage  or 
injury,  if  poflible,  or  to  inilid  on  him  an  exemplary  punishment, 
or, finally,  according  to  the  niture  and  circumftances  of  the  cafe, 
t9  dclirer  him  up  to  the  otTendcd  itate,  to  be  there  brought  to 
■jnftice.  This  is  pretty  generally  obferved  with  refpc^  to  great 
crimes,  which  arc  equally  contrary  to  the  laws  and  fiftty  of  all 
nations.  Aflaflins,  incendiaries,  and  robbers,  arc  feizcd  every 
where,  at  the  defire  of  the  fovereign  in  whofe  territories  the  crime 
vat  committed,  and  are  delivered  up  to  his  jullice.  The  matter 
is  canied  ftill  fanher  in  Hates  that  are  more  clofely  connciied 
kffrcndfhip  and  good  neighbourhood.  Even  in  cafes  of  ordinary 
tnnfgrcflions  which  are  only  fubjecls  of  civil  profecution  either 
wiih  a  view  to  the  recovery  of  damages  or  the  infiiftion  of  a 
li|»ht  civil  punifhment,  the  fubjcfts  of  two  neighbouring  ftates 
at  reciprocally  obliged  to  appear  before  the  magillrate  of  the 

«>ct  where  they  are  accufed  of  having  failed  in  their  duty, 
poo  a  Tcquirition  of  that  magiftrate,  called  Letters  Rogatory, 
tl»ey  arc  fummoned  in  due  form  by  their  own  magidrates,  and 
OTOged  to  appear.  An  admirable  inilitutioii,  by  means  of  which 
"*"*y  neighbouring  Hates  live  together  in  peace,  and  fecm  to 
fcna  only  one  republic  !  This  is  in  force  throughout  all  Swit- 
znhnd.  As  foon  as  the  Letters  Rogatory  are  iffiied  in  form, 
*Ik  fuperior  of  the  atcufcd  is  bound  to  enforce  them.  It  be- 
ings not  to  him  to  examiiie  whether  the  arcufation  be  true 
*"lfe;  he  is  to  prcfume  on  the  juflice  of  hi.>  neighbour,  :;nd 
^  fuffcr  any  doubts  on  his  own  part  to  impair  an  inlHtu- 
^  fo  well  calculated  to  prcfcrve  hnrmony  and  good  inder- 
"Muiing  bctwcca  the  Hates:  however,  if  l)y  e.viilant  experience 
neihouid  find  that  his  fubjccls  are  opprcnid  by  the  neighbouring 
■•^iftratcs  who  fummon  them  before  their  tribunals,  it  would 
yjHJoubtcdly  be  right  in  him  to  refled  on  the  protection  due  to 
*•  P^ple,  and  to  refiife  the  ro;:aiories  till  f iti»«faclion  were 
P*ni  fur  the  abufes  committed,  and  proper  Heps  taken  to  pre- 
•^ta  repetition  of  them.  But  in  fueh  cafe  it  would  be  his  duty 
to  allege  his  reafons,and  fet  them  forth  them  in  the  cleareft  point 
«»icw. 

The  fovcrcign  who  refufes  to  caufe  repnr.ition  t«»  00  m  u]c  ftir      5  ""' 
™c  damage  done  by  his  fubj'.'C>,  or  to  punifli  the  oii^Ti'ler,  or,  -^JlJ^]  i^ 
"naljy,  to  deliver  him  up,  rendtrs  himiLlf  in  fn»ne  m-  fure  anbscomcta 
*^oinplice  in  the  injury,  and  becomes  rcfpf^nfiole  f.T  ir.     Hut  J  •'*•  *=-*»c 
■Redelivers  up  either  the  property  of  the  otTeiT-ler   »^  an  i"- t^l'jj;^!'" 
•cmnification  in  c\i(c^  that  will  admit  of  pecuniary  compcnfa- 
••■t-— or  his  perfon,  tn  order  that  he  may  fuffcr  the  punifhncnt 
■pc  to  his  crime,— the  oiientled  party  has  no  further  demand  on 
««.    King  Dcmttrius  having  dells  ere  1  to  the  Romans  thofc 

i\I  2  who 
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who  had  killed  their  ambaflfador,  the  fenate  fent  them  back,  re- 
folving  to  referve  to  themfelves  the  liberty  of  punifhlng  that 
crime  by  avenging  it  on  the  king  himfelf,  or  on  his  dominions  *• 
If  tliis  was  really  the  cafe,  and  if  the  king  had  no  (hare  in  the 
murder  of  the  Roman  ambaifador,  the  conduA  of  the  fenate 
was  highly  unjuft,  and  only  worthy  of  men  who  fought  but  z 
pretext  to  cover  their  ambitious  enterprifes. 
Another  Finally,  there  is  another  cafe  where  the  nation  in  general  is 

caf^in^       g^i^^y  oi  the  crimes  of  its  members.    That  is  when  by  its  man- 
which  the    ners  and  by  the  maxims  of  its  government  it  accuftoms  and 
"**r"  f  h  '^"'^^^^''^^  ^^^  citizens  indifcriminately  to  plunder  and  maltreat 
trinw"of    foreigners,  to  make  inroads  into  the  neighbouring  countrieSf  &c. 
the ciiUcna.  Thus  the  naj^ion  of  the  Ufbecks  is  guilty  of  ^1  the  robberies 
committed  by  the  individuals  of  which  it  is  compofed.     The 
princes  whofe   fubjedls  are  robbed  and  maffacred,  and  whofe 
lands  are  infelled  by  thofe  robbers,  may  juftly  level  their  ven- 
geance againft  the  nation  ac  large.     Nay  more,  all  nations  have 
a  right  to  enter  into  a  league  againft  fuch  a  people,  to  reprefs 
them,  and  to  treat  them  as  the  common  enemies  of  the  human 
race.    The  chriftian  nations  would  be  no  lefs  juftifiable  in  form- 
ing a  confederacy  againft  the  ftates  of  Barbary,  in  order  to  do- 
ilroy  thofe  haunts  of  pirates,  with  whom  the  love  of  plunder,  or 
the  fear  of  jull  puniihment,  is  the  only  rule  of  peace  and  war. 
But  tlicfe  pir.itical  adventurers  are  wife  enough  to  refped  thofe 
who  are  nioft  able  to  chaftife  them ;  and  the  nations  that  are 
able  to  keep  t:;c  avenues  of  a  rich  branch  of  commerce  open  for 
thcnilclvcs,  arc  not  furry  to  fee  them  fiiut  againft  others. 


CHAP.    VII. 

y?/A-.7ii  ./"///i'  Domain f  between  Nations. 

k  "i.  \  X  /  K  l\.i\  c  c.\pl aineii  in  Cliap.  XVJII.  Book  I.  how  a  nation  takes 
c:inii«l  ff.  ^  t  iMMJcuion  I'l*  a  couiury,  and  at  the  fame  time  gains  pofleflioa 
iloiud  n.  *^*  *'*^*  tioni.iiii  Mu\  ;^r\\  r;i:nent  thereot.  ihat  country,  with  every 
tiling  incImUd  in  it,  becomes  the  property  of  the  nation  in  gene- 
ral. l*ci  us  now  fee  whar  .irc  the  etfedls  of  this  property,  with  rc- 
fpecl  to  oiiKT  naiiuiib.  Mic  full  domain  is  neceflarilv  a  peculiar 
and  e\ciuii\e  ri^lit :  lor  it  1  have  a  full  right  to  difpoie  oi  a  thing 
as  1  pUafe,  it  ilicri'.v  io'I  >\V3  tii;:t  others  have  no  right  to  it  at  ally 
Jiiice,  il  tlicv  liad  any,  1  couid  not  freely  difpofe  of  it.  The  pri- 
vate kioiuaiu  oi  I  lie  clcizer.s  may  be  limited  and  rcftrained  in 
fcvei.il  ways  by  the  :.i\v>  of  the  ilate,  and  it  always  is  fo  by  the 
cmiiKiH  ilomain  oi*  il.w  lovereign  ;  but  the  general  domain  of  the 
nation  i^  lull  and  abioiiue,  lince  there  cxifts  no  authority  upon 
eanli  by  wliicli  it  can  be  limited:  it  therefore  excludes  all  right 
on  the  part  ut  foreigners.   And  as  the  rights  of  a  nation  ought  to 

*  Sc<r  Polybius,  quoted  by   Barbcyrac,  in  his  notes  on  Grotiiu,  book  iiL 
chap.  xuv.  $  vii. 

be 
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be  refpcfled  by  all  others  (^  64),  none  can  form  any  pretenfions 
to  the  country  whtLh  belongs  to  that  nation,  nor  ought  to  difpofc 
of  ir,  wichouc  her  content^  any  more  than  of  the  things  contained 
in  the  country. 

The  domain  of  the  nation  extends  to  every  thing  flic  poflcflcs  $  «o. 
by  a  juil  title:  it  comprehends  her  ancient  and  original  polTcirions  ^^'**  '  '• 
and  all  her  acquifnions  made  by  means  which  are  juil  in  them-  h^^Ti 


m 


Utes,  or  admitted  as  fuch  among  nations, — conceiTions,  pur-  the  domala 
chafes,  conquefts  made  in  regular  war,  &c.     And  by  her  poll'ef-  Oi'a  natioo. 
Sons,  we  ought  not  only  to  underitand  her  territories,  but  ail  the 
rights  (he  enjoys. 

Even  the  property  of  the  individuals  is,  in  the  aggregate,  to  be      5  g,. 
conGdered  as  the  property  of  the  nation,  with  rcfpect  to  other  The proper- 
ftatei.    It,  in  fomc  fort,  really  bcloni-s  to  her  from  the  right  7°^'^'  ^»- 
iKbasover  the  property  of  her  « itizens,  becaufe  it  conititutes  a  property  of 
jttrtof  the  fum  total  of  her  riches,  Awd  jugmcnts  her  power.  She  the  i  a  on, 
iiintercfted  in  that  property  by  her  obligation  to  protect  all  her  w>thpfpctt  . 
nembcrs.     In  (horr,  it  cannot  beotherwife,  fince  nations  atl  imdnatioiu. 
treat  together  as  bodies  in  their  ijua.ity  of  political  focieties,  and 
ue  confiJered  as  fo  many  moral  perfons.     Al.  tbofe  who  form  a 
jocicty,  a  nation,  being  coulidered  by  foreign  nations  as  conlUtut- 
Wi;only  one  wh(»lc,  one  fmgic  perfon,  -all  their  wealth  together 
can  only  be  confidered  as  the  weaith  of  tl.at  fame  perfon.  And  this 
« ib  truo,  that  each  political  fociety  may,  if  it  pLafes,  eilablUli 
^Ainitfclf  a  community  of  goods,  as  Campar.clla  did  in  his  re- 
public of  the  fun.      Others  will  not  iiKjuirc  what  it  does  in  this 
Wpcck;  its  domeilic  regulations  make  no  change  in  its  riglits 
^A  rcfpcrt  to  foreigners,  nor  in  the  manner  i:i  whicli  they  ought 
toconfidcr  the  aggregate  of  its  property,  in  what  wav  focver  it  is 
potrciFcd. 

^F>n  immediate  con fequence  of  this  principle,  if  one  nation  has      J  Si. 
^  "ght  to  any  part  of  the  property  uf  another,  Ihc  has  an  indif-  A^ontc- 
crirninatc  right  to  the  property  of  the  ciLi/eiis  of  the  latter  nation,  ^|*i*i^^"«rinci- 
•ntUthc  debt  l>e  difcharged.     i'his  maxim  ii  of  great  ufe,  as  llull  j.lc. 
••^fcrftcrbelhcwn. 

file  general  domain  of  the  nation  over  the  lands  flic  inhabits  is      f  8t. 
|>«unlly  connected  with  the  empire:  for  in  eilab  I  i  thing  her  felt  C^'jiie^ioo 
™>  vacant  country,  the  nation  cerraiidy  does  not  intend  to  pof- „, j,,VtThc 
«l«it  in  fubjcction  to  any  other  power:  and  can  we  fuppolc  an  ration  with 
"***^pcndcnt  nation  not  vefted  with  ilio  abUilute  command  in  her  d»«  f»»ve- 
»loincllic  concerns  ?    Thus  we  hive  already  obierved  (Book  I/*^'8°'y- 
i  WJJ  that  in  taking  potfeirion  of  a  country  ilu  nation  is  pre- 
fumcdtotake  poflellion  of  i:3  gov\;rnwicnt  a:  the  fame  time.     We 
flull here  proceed  farther,  and  thew  the  i;atural  connection  of 
"*fe  two  rights  in  an  independent  nation.     How  could  Ihe  go- 
ww  hcrfelf  at  her  own  pleafure  in  the  Cvni!:try  ihe  inliajii-^,  if  ihc 
cunot  truly  and  abfolutely  difpol'e  of  it?  Ami  how  coukl  Ihc 
hzfe  the  full  and  abfoiu:%.'  d«Mn :ii:i  ;)f  .1  place  where  Ihe  ha*  not 
Khecommand  ?  Another':*  fovercignty,  a:ui  the  rights  it  compre* 
bcDxlif  mail  deprive  her  of  ilw  fice  d^Yoial  of  ih..:  place.     Add 
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to  this  the  eminent  domain  which  conftitutes  a  part  of  the  fove- 
rcignty  (Book  I.  §  244;,  and  you  will  the  better  perceive  the 
intimate  connc£tion  exiiling  between  the  domain  and  the  fove- 
reignty  of  the  nation.  And^  accordingly,  what  is  called  the  high 
domain^  which  is  nothing  but  the  domain  of  the  body  of  the  na- 
tion, or  of  the  fovcreign  who  reprefcnts  it,  is  every  where  con- 
fidercd  as  infeparabic  from  the  fovereij;nty.  The  ufeful  domain^ 
or  the  domain  confined  to  the  rights  that  may  belong  to  an  indi- 
vidual in  the  (late,  may  be  feparated  from  the  fovereignty :  and 
nothing  prevents  the  poffibility  of  its  belonging  to  a  nation,  in 

E laces  that  arc  not  under  her  jurifdiftion.  Thus  many  fovereignt 
ave  fiefs,  and  other  poflcnions,  in  the  territories  of  another 
prince :  in  thefe  cafes  they  pofTefs  them  in  the  manner  of  private 
individuals. 
I  \a'^*  *^^^^  fovereignty  united  to  the  domain  eftablifhes  the  jurifdic- 
tiuii.  * "  **^^"  ^^f  ^'*^  nation  in  her  territories,  or  the  country  that  belongs  to 
her.  It  is  her  province,  or  that  of  her  fovereign,  to  exercife  juilice 
in  all  the  places  under  her  jurifdiftion,  to  take  cognifance  of  the 
crimes  committed,  and  the  differences  that  aiife  in  the  country. 

Other  nations  ought  to  refpeft  this  right.  And  as  the  admini- 
{(ration  of  juliioe  r.cccflarily  requires  that  every  definitive  fcn- 
tcnce,  regularly  pronounced,  be  edeemed  juft,  and  executed  as 
fuch, — wl\on  once  a  caufe  in  which  foreigners  are  intercftcd,  has 
been  divided  in  torn,  the  fovereign  of  the  defendants  cannot  hear 
their  conn>laints.  To  undertake  to  examine  the  juftice  of  a  dc- 
finit'iNc  fen»c!\cc,  is  an  attack  on  the  jurifdlftion  of  him  who  has 
paiU'd  it.  TIk*  prince  therefore  ought  not  to  interfere  in  the 
iMuU-s  oi  his  tuhjccls  in  foreign  countries,  and  grant  them  his 
uoticUiMi,  o\ci']^:i:\c  in  cafes  where  juilice  is  retufed,  or  palpa- 
ble and  i'\ivlcr.i  iniiiTticc  done,  or  rules  and  forms  openly  vio- 
laird,  or,  filially,  an  odious  dillinclion  made  to  the  prejudice  of 
Ills  t\jhjoO\s,  or  ot  for^^igiRfb  in  general.  The  Britilh  court lefta- 
Millud  Ous  nuvim,  with  ;;rcat  ftrength  of  evidence,  on  occa- 
lion  kA  the  riudian  veiTels  feized  and  declared  lawful  prizes  dur- 
ini;  \\w  l.ill  war  *.  What  is  here  faid  has  no  relation  to  the  rac- 
lii  i  p!  iliat  p.iriicular  caule,  fince  they  muft  depend  on  facls. 
\  *A  111  ioniciiuoniC  oi  thefe  rights  of  jurifdiclion,  the  decifions 

l\  ./  »»»>•'*'  bv  the  judge  of  the  place  within  the  extent  of  his  power, 
Immiuh  ou.-.Iu  10  bo  rcipccici!,  and  to  take  eiFecl  even  in  foreign  coun- 
•  •••.■•«  nu-i.  Kov  intl.iiur,  it  belongs  to  the  domeftic  judge  to  nomi- 
'""*"*'**'  WAW  tutois  and  guardians  for  minors  and  idiots.  The  law  of 
n.uioti ..  w  hic!»  has  an  eye  to  the  common  advantage  and  the  good 
haiMUMiv  ol  n.u.or.s,  ivijuires  therefore  that  luch  nomination  of 
i\  niioi  01  \M;aiilian  be  valid  and  acknowledged  in  all  countries 
\vli»u-  \\w  |mi,m1  \v.,\\  have  any  concerns.  Ufe  was  made  of  this 
in.i\iiu  \\\  \\\s'  vt  .;r  1072,  even  with  refpeS  to  a  fovereign.  The 
wVhx  lV(>iU.jn;:,  lovcrcign  prince  of  Neufchatel  in  Switzerland^ 

♦  s     !»',•  I.  )»t%i  •  in  ,'•  to  tlic  king  of  Great  Britain  by  Sir  George  Lcc,  Dr.  Paul, 
hu  huaK)  KjvU;  AiiU  Mr.  Murray.    It  is  aa  excellent  piece  ou  the  Uw  of  iia« 

being 
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being  incapable  of  managing  his  own  affairs,  the  king  of  France 
appointed,  as  his  guardian,  his  mother,  the  duclicfb  dowager  of 
LongueriUc.  The  duchefs  of  Nerr.ours,  fiftcr  to  that  prince,  laid 
claim  to  the  guardianfhip  for  the  principality  of  Neufchatel :  but 
the  title  of  the  duchefs  of  Longuevillc  was  acknowledged  by  the 
three  eftatcs  of  the  country.  Her  counfcl  rciled  her  caufe  on  the 
circumilance  of  her  having  been  nominated  guardian  by  the  do- 
mcftic  judge  *.    This  was  a  very  wi^ong  application  of  a  juft 

Erinciple :  for  the  prince's  domeilic  refidence  i  ould  be  no  where 
ut  in  his  (late :  and  it  was  only  by  the  dec  ree  of  the  three  eftates, 
y^ho  alone  had  a  right  to  chufc  a  guardian  for  their  foverei^rn,  that 
the  authority  of  the  duchefs  of  Longucville  became  firm  and  law- 
ful at  Neufchatel. 

In  the  fame  manner  the  validity  of  a  teftament,  as  to  its  form, 
can  only  be  decided  by  the  domeilic  judge,  whofc  fcntence  deli- 
vered in  form  ought  to  be  every  where  acknowledged.  But,  with- 
out affeding  the  validity  of  the  tedameiit  itfclf,  the  bcquclls  con- 
tained in  it  may  be  difputed  before  the  judge  of  the  place  where 
thcclTcfls  are  filuated,  becaufc  thofc  cffefts  can  only  be  difpofcd 
of  conformably  to  the  laws  of  the  country.  Thus  the  abbe  D'Or- 
l^ans  above-mentioned  having  appointed  the  prince  of  Conti  his 
univcrfa!  legatee, — the  three  eftates  of  Neufchatel,  without  wait- 
I'^gtill  the  parliament  of  Pari^  njoul  i  pronounce  their  decifion  on 
^c  qucftion  of  two  contradictory  wilis  ni.ide  by  the  abbe  D'Or- 
l^ansgavc  the  invcilitUT-f  of  the  priiicip^liiy  to  the  duchefs  of 
^^cmours, — declaring  that  the  fovcr.igiuy  was  unalienable.  Bc- 
»<lcs,  it  might  have  been  faid  on  this  occailon  alfo,  that  the  do- 
^trftic  refidence  of  the  prince  could  bj  no  where  but  in  the 
ft  ate. 

As  every  thing  included  in  the  country  belongs  to  the  nation,  ^  '  ?**  . 
— and  as  none  but   the  nation,    or  the   perfon  on    whom   ^he  ^^^j.*!^;  J!Jj. 
ha^iin-olvcd  her  right,  is  authoiiird  to  difpofe  of  thofe  things  ed place*. 
[y  79\~>f  ^be  has  left  uncultivated  and  dclVrt  plairs  in  tlie  coun- 
f^y,  no  perfon  whatever  has  a  right  to  take  poflclfion  of  them 
^thoui  her  confent.     Though  flic  does  not  make  aftual  ule  of 
"*CiD,  thofc  places  Itill  belong  to  her:  ihe  has  an  intercll  in  pre- 
ferring them  for  future  ufe,  and  «>  nor  accountable  to  any  perfon 
*^r  the  manner  in  which  (lie  makes  ufe  of  her  property.     It  is, 
"Owcrer,   ncceiTary  to   recoiled   lirre   what  wc   have  obfer\'ed 
*^ove  (Book  1.  §  8i  ).  No  nation  can  lawfully  appropriate  to  her- 
"^If  a  too  difproportionate  extent   cS  country,  and  reduce  other 
'^•itions  to  want  fublliicncf,  aiiil  a  pl.ice  of  .ihotle.     A  Gennan 
^ief,  in  the  time  of  Nero,  fiid  t*-'  i!.c  Romans,  "  As  heaven  be- 
longs to  the  god<,  fo  ihe  earth  i^  jr.\*n  to  the  hv.mim  race  ;  and 
defcit  countricb  are  common  lo  all  f,'* — ;^i.i:i;;  thoi'c  proud 
^nqucrori  to  underlland  that  they  li.ul  no  ri^-'it  to  r-.lervc  and 
appropriate  to  ihemfclvcs  a  Ci)unti  y  which  they  ici't  dcfert.     The 

*  Vctroila'  «n  bcha'f  of  tho  ruc'.t'f*  of  Lon-jt'tv^lc,  l^»  2. 
-^t  Sicu*  calun  «Ii  »,  ita  ivrra>  ^vQcii  nioru^um  Aitas  j  <iujc(iuc  vacux,  ca-  pub- 
««cifc.    T*C4t. 
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Romans  had  laid  waftc  a  chain  of  country  along  the  Rhine,  to  co- 
ver their  provinces  from  the  incurfions  of  the  barbarians.     The 
German's  remonflrance  would  have  had  a  good  foundation,  had 
the  Romans  pretended  to  keep  without  reafon  a  vaft  country 
which  was  of  no  ufe  to  them  :  but  thofe  lands  which  they  would 
not  fufFer  to  be  inhabited,  ferving  as  a  rampart  againft  favage  na- 
tions, were  of  confiderable  ufe  to  the  empire. 
S  87.         When  there  is  not  this   fingular  circumdance,  it  is  equally 
^"?y  °(^^^*  agreeable  to  the  didlates  of  humanity,  and  to  the  particular  ad- 
thia  rcfpcdt  vantage  of  the  (late,  to  give  thofe  defert  trails  to  foreigners  who 
are  willing  to  clear  the  land  and  to  render  it  valuable.     The  be- 
neficence of  the  ftate  thus  turns  to  her  own  advantage ;  (he  ac- 
quires new  fubjefts,  and  augments  her  riches  and  power.     This 
is  the  practice  in  America;  and, by  this  wife  method,  iheEnglifli 
have  carried  their  fettlements   in  the  new  world  to  a  degree  of 
power,  which  has  confiderably  increafed  that  of  the  nation.  Thus 
alfo  the  king  of  Pruffia  endeavours  to  repeople  his  ilates  laid 
wade  by  the  calamities  of  former  wars. 

The  nation  that  poiTcHes  a  country  is  at  liberty  to  leave  in  the 
primitive  ftate  of  communion  certain  things  that  liave  as  yet  no 


owner. 
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things  ti.at  owner,  or  to  appropriate  to  hcrfclf  the  right  of  polTeifing  thofe 
hare  no  things,  as  well  as  every  other  advantage  which  tlut  country  is  ca- 
pable of  affording.  And  as  fuch  a  right  is  of  ufo,  it  is,  in  cafe  of 
doubt,  prefumed  that  the  nation  has  refcrved  it  to  herfelf.  It 
belongs  tp  her  then,  to  theexclufionof  foreigners,  unlefs  her  laws 
exprefsly  declare  othcrwife,  as  thofe  of  the  Romans,  which  left 
wild  beafts,  fifh,  &c.  in  the  primitive  ftate  of  communion.  No 
foreigner,  therefore,  has  a  natural  right  to  hunt  or  filh  in  the  ter- 
ritories of  a  ftate,  to  appropriate  to  himfclf  a  treafure  found 
there,  &c. 

There  exifts  no  reafon  why  a  nation,  or  a  fovcreign  if  autho- 
rifed  by  the  laws,  may  not  grant  various  privileges  in  their  tcrri- 


^89. 
Right) 
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to  another  tories  to  another  nation,  or  to  foreigners  in  general,  fince  every 
nation.  one  may  difpofe  of  his  own  property  as  he  thinks  fit.  Thus  fc- 
veral  fovereigns  in  the  Indies  have  granted  to  the  trading  nations 
of  Europe  tlie  privilege  of  having  iaclori^s,  ports,  and  even  for- 
treffes  and  garrifons  in  certain  places  within  their  dominions. 
We  may  in  the  fame  manner  grant  the  right  of  filhing  in  a  river, 
or  on  the  coaft,  that  of  hunting  in  the  forefts,&c.  and  when  once 
thefe  rights  have  been  validly  ceded,  they  conftitute  a  part  of  the 
poircffions  of  him  who  has  acquired  them,  and  ought  to  be  rc- 
fpe^led  in  the  fame  manner  as  his  former  pofTcirions. 
§  90.  Whoever  agrees  that  robbery  is  a  crime,  ai.d  that  we  arc  not  al- 

lowableto'^^^'^'l  to  take  forcible  poffciFion  of  our  nci^.^hb'jur's  property,  will 
drivoana-  acknowledge,  without  any  other  proof,  that  no  nation  has  a  right 
tionout  of  (Q  expel  another  people  from  the  country  th^'v  inhabit,  in  order  to 
a  r«..nrr,,  fettle  in  it  herfelf.  Notwithilanding  the  extreme  inequality  of  cli- 
mates and  foils,  every  people  ought  to  be  contented  with  that 
which  has  fallen  to  their  (hare.  Will  the  conduclors  of  nations 
defpifc  a  rule  tliat  conftitutcs  all  tlieir  fafety  in  civii  focicty  ?  Let 

this 


a  country 
which  it  in 
habiu; 
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this  facTcd  rule  be  entirely  forgotten,  and  the  peafant  will  quit 
his  thatched  cottage  to  invade  the  palaces  of  the  great,  or  the  de- 
lightful pofleflions  of  the  rich.  The  antient  Helvetians,  difcon- 
ter.tid  with  their  native  foil,  burned  all  their  habitations,  and 
commenced  their  march,  in  order  to  e(labli(h  themfelves,  fword 
in  hand,  in  the  fertile  plains  of  fouthern  Gaul.  But  they  received 
a  ccnible  leiTon  from  a  conqueror  of  fuperior  abilities  to  them- 
fcives,  and  who  paid  dill  lefs regard  to  the  laws  of  juftice.  C?efar 
defeated  them,  and  drove  them  back  into  their  own  country. 
Their  pofterity,  however,  more  wife  than  they,  confine  their 
vicvs  to  the  prefervation  of  the  lands  and  the  independence  ihcj 
have  received  from  nature  :  they  live  contented  ;  and  the  labour 
of  free  hands  counter-balances  the  ilerility  of  the  foil. 

There  are  conquerors,  who,  afpiring  after  nothing  more  than      §  9r. 
the  extenfion  of  the  boundaries  of  their  dominions,  without  ex-  nor  to  ex- 
pelling the  inhabitants  from  a  country,  content  themfelves  with  ^^j"|^^7  th 
fubduing  them; — a  violence  Icfs  barbarous,  but  not  lefs  unjuft  :  bounds  of 
while  they  fpare  the  property  of  individuals,  they  feize  all  the  empire. 
rights  of  the  nation,  and  of  the  fovereign. 

Since  the  lead  encroachment  on  the  territory  of  another  is  an      S  ?«•. 
^£t  of  injuftice, — in  order  to  avoid  the  commilFion  of  any  fuch  ofttrritoK 
a£k,  andto  prevent  every  fubje£b  of  difcord,  every  occafion  of  net  ought 
quanx'l,  the  limits  of  territories  ought  to  be  marked  out  with  «*>*>«  care- 
cleamcfsand  precifion.     If  thofe   who  drew  up  the  treaty  o(^^^^^^^^^ 
Utrecht  had  bedowed  on  fo  important  a  fubje£t  all  the  attention 
it  deGrrved,  we  fhould  not  fee  France  and  England  in  arms,  in  or- 
der to  decide  by  a  bloody  war  what  arc  to  be  the  boundaries  of 
their  pofleflions  in  America.     But  the  makers  of  treaties  often 
^figncdiy  leave  in  them  fome  obfcurity,  fome  uncertainty,  in  or- 
•ier  to  referve  for  their  nation  a  pretext  for  a  rupture : — an  un- 
^onhy  artifice  in  a  tran  faction  wherein  good -faith  alone  ought  to 
prcfide!  We  have  alfo  fcen  commiflioncrs  endeavouring  to  over- 
reach or  corrupt  thofe  of  a  neighbourir.g  itate,  in  order  to  gain  for 
^cir  mailer  an  unjuil  acquifition  of  a  few  leagues  of  territory. 
How  can  princes  or  miniilers  (loop  to  dirty  tricks  tliat  would  dif- 
honour  a  private  man  ? 

Wc  (hould  not  only  refrain  from  ufurping  the  territory  of     $  <,j. 
when;  we  (hould  alfo  rcfpe^l  it,  and  abllain  from  every  acl  con-  VioUtiunof 
^'vy  to  the  rights  of  the  fovereign :  for  a  foreign  nation  can  ^^"^'®nr- 
claim  no  right  ift  it  (§  79).   We  cannot  then,  without  doing  an 
jj^jury  to  a  Hate,  enter  its  territories  with  force  and  arms  in  pur- 
fuilof  a  criminal^  and  take  him  from  thence.     This  would  at 
once  be  a  violation  of  the  fafety  of  tlie  Itatc,  and  a  trcfpafs  on 
Ijjc  rights  of  empire  or  fuprcme  authority  veiled  in  the  fovereign. 
1  his  is  what  is  called  a  violation  of  territory  ;  and  among  nitions 
^tc  i$  nothing  more  generally  acknowledged  as  an  injury  that 
?"ght  to  be  vigoroufly  repelled  by  every  llate  that  would  not 
ittifcT  itfclf  to  be  opprelTed.    We  fliall  make  ufe  of  this  principle 
U  fpcaking  of  war,  which  gives  occafion  for  many  qucilions  on 
wc  right*  of  territory. 

The 
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§  94-.         The  fovereign  may  forbid  the  entrance  of  his  territory  either 
w'cntcrthe  ^^  foreigners  in  general,  or  in  particular  cafes,  or  to  certain  per- 
tcrritory.     fons,  or  for  certain  particular  purpofes,  according  as  he  may  think 
it  advantageous  to  the  itate.  There  is  nothing  in  all  this,  that  does 
not  flow  from  the  rights  of  domain  and  fovercignty :  every  one  is 
obliged  to  pay  refpecl  to  the  prohibition ;  and  whoever  dares  to 
violate  it,  incurs  the  penalty  decreed  to  render  it  efFeflual.     But 
the  prohibition  ought  to  be  known,  as  well  as  the  penalty  annexed 
to  difobedience  :  thofe  who  are  ignorant  of  it,  ought  to  be  in- 
formed of  it  when  they  approach  to  enter  the  country.     For- 
merly the  Chinefe,  fearing  left  the  incercourfe  of  ftrangers  (hould 
corrupt  the  manners  of  the  nation,  and  impair  the  maxims  of  a 
wife  but  Angular  government,  forbade  all  people  entering  the 
empire :  a  prohibition  that  was  not  at  all  inconfiftent  with  jufticet 
provided  they  did  not  rcfufe  humane  affiftancc  to  thofc  whom 
tempeft  or  neceflity  obliged  to  approach  their  frontiers.     It  was 
falulary  to  the  nation,  without  violating  the  rij^hts  of  any  indivi- 
dual, or  even  the  duties  of  humanity,  which  permit  us,  in  cafe  of 
competition,  to  prefer  ourfelves  to  others. 
§  95'         If  at  the  fame  time  two  or  more  nations  difcover  and  take 
poffcffcdTr  poflcflion  of  an  ifland  or  any  other  defert  land  without  an  owner, 
ibveral  iia-  they  ought  to  agree  between  themfelves,  and  make  an  equitable 
tionf  at  the  partition  ;  but  if  they  gannot  agree,,  each  will  have  the  right  of 
^  ^*'"^*  empire  and  the  domain  in  the  parts  in  which  they  firft  fettled. 
§  96-  An  independent  individual,  whether  he  has  been  driven  from 

poffefTedTy  ^^^  country,  or  has  legally  quitted  it  of  his  own  accord,  may 
a  private  fettle  in  a  country  which  he  finds  without  an  t)wner,  and  there 
pcrfon.  poflcfs  an  independent  domain.  Whoever  would  afterwards  make 
himfelf  mafter  of  the  entire  couiui y,  could  n(Jt  do  it  with  juftice 
without  refpefting  the  rights  luuI  independence  of  this  perfon. 
But  if  he  himfeif  finds  a  fulficlent  number  of  men  who  are  will- 
ing to  live  under  his  laws,  he  may  form  a  new  flate  within  the 
country  he  has  dilcovercd,  and  poiTefs  there  both  the  domain 
and  the  empire.  But  if  this  iiulivitlual  fhould  arrogate  to  him- 
felf alone  an  exclufive  right  to  a  country,  ilicve  to  reign  monarch 
without  fubjcCils,  his  vain  pretenlions  would  be  juilly  held  in 
contempt : — a  rafh  and  ridiculous  poiielFion  can  produce  no  real 
right. 

There  are  alfo  other  means  by  wliich  a  private  perfon  may 

found  a  new  ftate.  Thus,  in  the  eleventh  century,  fome  Norman 

noblemen  founded  a  new  empire  in  Sicily,  after  having  wrefled 

that  ifland  by  conqueft  from  the  common  enemies  of  the  chrillian 

name.  The  cullom  of  the  nation  permitted  the  citizens  to  quit 

.  their  country,  in  order  to  feck  their  fortune  elfewhere. 

Indeivu-  When  Icvcral  independent  families  are  fettled  in  a  country, 

dcn:f:i;ii-    they  poilcls  the  free  domain,  but  without  fovercignty,  finee  they 

lies  in  a       do  ^Qt  form  a  political  focicty.     Nebo.iy  can  feize  the  empire  of 

couLtrj.      ^j^.^^  country;   fince  this  would  bj   r.ducing  thofe  families  to 

fubjoclion  againll  their  will*,  and  no  m  m  has  a  right  to  command 

men  who  are  born  free,  unlcfs  ihcy  voluntarily  fubmit  to  him. 

6  If 
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Ifthofc  families  have  fixed  fetclements,  the  place  poflefTed  by 
e^ch  is  the  peculiar  property  of  that  family :  the  reft  of  the 
country^  of  which  they  make  no  ufe»  being  left  in  the  primitive 
fta^te  of  communion,  belongs  to  the  firft  occupant.  Whoever 
ckoofes  to  fettle  there,  may  lawfully  take  poiTeflion  of  it. 

Families  wandering  in  a  country,  as  the  nations  of  fhepherds, 
mnd  ranging  through  it  as  their  wants  require,  poifefs  it  in  com- 
moa:  itoclongs  to  them,  to  the  exclufion  of  all  other  nations;  and 
urc  cannot  without  injuflicc  deprive  them  of  the  trafts  of  coun- 
try of  which  they  make  ufe-Y  But  let  us  here  recolic£t  what  we  '  fjy.. 
ka^fiud  more  than  once  (Book  I.  §§8i  and  209,  Book  11.  §  69).  '^^^  ^'^^^ 
Tbe  favages  of  North  America  had  no  right  to  appropriate  all  -^  ' 
that  vaft  continent  to  themfelves :  and  fmce  they  were  unable  to.  /r  ^  •  .'  ' 
inhabit  the  whole  of  thofc  regions,  other  nations  might  witliout 
injuiUce  fettic  in  fome  parts  of  them,  provided  they  left  the  na- 
tives a  fuHiciency  of  land.  .If  the  pailoral  Arabs  would  carefully 
cultivate  the  foil,  a  Icfs  fpace  might  be  fufiicient  for  them.  Never- 
thelefs,  no  other  nation  has  a  right  to  narrow  their  boumlaries^ 
luikfs  the  be  under  an  abfolute  want  of  land.  For,  in  fliort,  they 
poffcfs  their  country ;  they  make  ufc  of  it  after  their  manner  ; 
they  reap  from  it  an  advantage  fuitabic  to  their  manner  of  life^ 
nefpcding  which,  they  have  no  laws  to  receive  from  any  one. 
In  a  cafe  of  prelFing  neccflity,  I  think  people  might  without  in- 
juRice  fettle  in  a  part  of  that  country,  on  teaching  the  Arabs  the 
means  of  rendering  it,  by  the  cultivation  of  tlie  earth,  fuificient 
for  their  own  wants  and  thofe  of  tlie  new  inhabitants. 

It  may  happen  that  a  nation  is  contented  with  poiTetrmg  only  p  ^^* 
ceruin  places,   or  appropriating  to   itf-lf  certain   rights,  in  a  of^ccrtain 
country  that  has  not  an  owner, — without  being  fo  icitous  to  take  places  oaly^ 
poflcOion  of  the  whole  country.  In  this  cafe,  another  nation  may  «5'jf«rtam 
take  pofTcffion  of  what  the  firll  has  ncglecled  ;  but  this  cannot  be  "«aiit*°* 
<h>ne  without  allowing  all  the  rights  acquired  by  the  firll  to  fub-  countrj. 
fift  in  their  full  and  abfolute  independence.     In  fuch  cafes  it  is 
Proper  that  regulations  iliould  be  made  by  treaty ;  and  this  pre- 
caution is  feldom  negledlcd  among  civilifed  nations. 


CHAP.     VIII. 

Ruin  with  rejpttl  to  Forelf^ncrs, 

VV'E  have  already  treated  (Book  I.  %  213)  of  the  inhabitants,  ^  *  ^'Y 

or  perfons  who  refide  in  a  country  where  they  arc  not  jj^,  ^f  the 
Citizens,    We  (hail  hi,re  treat  onlv  <)f  thofe  f.>reigners  who  pafi>  condudrhc 
thruugh  or  fcnouin  in  a  country,  citlier  on  buliiiefs  or  merely  as  ft»f«;  ouj»ht 
*^yt'llcrs.     The  relaiion   that  fublills  biTwecn   them  and  the  jowardr* 
'"^icty  in  which  they  now  live, — the  objeils  of  their  journey  lorcigncn. 
**lof  their  temporary  rcfidence, — the  duties  of  humaniiy, — the 
^bti,  the  intcrell,  and  the  fafety  of  the  iiate  which  harbours 
*«ni, — die  rights  of  that  to  wliich  tliey  belong,— all  thcfe  prin- 
ciples^ 
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ciple$,  combined  and  applied  according  to  cafes  and  circum- 
ftances,  fcrvc  to  determine  the  condud  that  ought  to  be  obfenred 
towards  them,  and  to  point  out  our  right  and  our  duty  with  rc- 
fpe£l  to  them.    But  the  intention  of  this  chapter  is  not  fo  much 
to  (hew  what  humanity  and  juftice  require  towards  foreigners,  as 
to  eftablifli  the  rules  of  the  law  of  nations  on  this  fubjedl, — 
rules  tending  to  fecure  the  rights  of  all  parties,  and  to  prevent 
the  repofe  of  nations  being  difturbed  by  the  quarrels  of  indi« 
viduals. 
5  'oo«         Since  the  lord  of  the  territory  may,  whenever  he  thinks  pro- 
thc^^cixS     P^'^'  forbid  its  being  entered  (§  94),  he  has  no  doubt  a  power  to 
tory.  annex  what  conditions  he  pleafes  to  the  pcrmiflion  to  enter.  This, 

as  we  have  already  faid,  is  a  confequence  of  the  right  of  domain* 
Can  it  be  neceflary  to  add,  that  the  owner  of  the  territory  ought 
in  this  inftance  to  refpeft  the  duties  of  humanity  ?  The  cafe  is  the 
fame  with  all  rights  whatever :  the  proprietor  may  ufe  them  at 
his  difcretion;  and,  in  fo  doing,  he  docs  not  injure  any  perfon: 
but  if  he  would  be  free  from  guilt,  and  keep  his  confcience  pure^ 
he  will  never  ufe  them  but  in  fuch  manner  as  is  moft  conform- 
able to  his  duty.  We  fpeak  here  in  general  of  the  rights  which 
belong  to  the  lord  of  the  country,  referving  for  the  following 
chapter  the  examination  of  the  cafes  in  which  he  cannot  refufe 
an  entrance  into  his  territory  *,  and  we  (hall  fee  in  Chap.  X.  how 
his  duty  towards  all  mankind  obliges  him  on  other  occafions  to 
allow  a  free  paflage  through,  and  a  refidenee  in,  his  ftate. 

If  the  fovereign  annexes  any  particular  condition  to  the  per* 
miflion  to  enter  his  territories,  he  ought  to  have  meafures  taken 
to  make  foreigners  acquainted  with  it,  when  they  prefent  them- 
felves  on  the  frontier.  There  are  dates,  fuch  as  China,  and  Japan, 
into  which  all  foreigners  are  forbid  to  penetrate  without  an  cx- 
prefs  permiflion :  but  in  Europe  the  acccfs  is  every  where  free  to 
every  perfon  who  is  not  an  enemy  of  the  (l.ue,  except,  in  fome 
countries,  to  vagabonds  and  outcalls. 
$  101.         But  even  in  thofe  countries  which  every  foreigner  may  freely 
Foreigners  enter,  the  fovereign  is  fuppofed  to  allow  him  ac(  efs  only  upon 
to*thc  laws.  ^'^>^  ^^^^'  condition,  that  he  be  fubjed  to  the  laws, —I  mean  the 
general  laws  made  to  maintain  good  order,  and  which  have  no 
relation  to  the  title  of  citizen,  or  of  fubje£l  of  the  ftate.     The 
public  fafety,  the  rights  of  the  nation  and  of  the  prince,  ncccf- 
fiirily  require  this  condition ;  and  the  foreigner  tacitly  fubmits  to 
it,  as  foon  as  he  enters  the  country,  as  he  cannot  prefume  that 
he  has  accefs  upon  any  other  footing.     The  fovereignty  is  the 
right  to  command  in  the  whole  country ;  and  the  laws  are  not 
fimply  confined  to  regulating  the  condu6l  of  the  citizens   to- 
wards each  other,  but  alfo  determine  what  is  to  be  obferved  by 
all  orders  of  people  throughout  the  whole  extent  of  tlie  ftate. 
5  «o».         In  virtue  of  this  fubmifllon,  foreigners  who  commit  faults, 
DUhatlc  ac- ^'^^  to  be  puniftied  according  to  the  laws  of  the  country.     The 
cording  to   object  of  puniftimcnt  is  to  caufe  the  laws  to  be  rcfpeftcd,  and  to 
the  Uyt%.    maintain  order  and  fafety. 

For 
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For  the  fame  rcafon,  difputes  that  may  arifc  between  foreign-     5  '©v 
erSfOr  between  a  foreigner  and  a  citizen,  are  to  be  determined  .yj""^^ 
1>Y  the  judge  of  the  place,  and  according  to  the  laws  of  the  place,  ihcir  dif- 
And  as  the  difpute  properly  arifes  from  the  refufal  of  the  de-pwc*. 
fesidanc,  who  maintains  that  he  is  not  bound  to  perform  what 
is  required  of  him,  it  follows  from  the  fame  principle,  that  every 
dcfcxidant  ought  to  be  profecuted  before  his  own  judge,  who 
alone  has  a  right  to  condemn  him,  and  compel  him  to  the  per- 
formance. The  Swifs  have  wifely  made  this  rule  one  of  the  arti- 
cles of  their  alliance,  in  order  to  prevent  the  quarrels  that  might 
arife  from  abufes  that  were  formerly  too  frequent  in  relation  to 
this  fubje£l.    The  defendant's  judge  is  the  judge  of  the  place 
wrhere  tnat  defendant  has  his  fettled  abode,  or  the  judge  of  the 
place  where  the  defendant  is,  when  any  fudden  diihculty  arifes, 
provided  it  does  not  relate  to  an  edate  in  land,  or  to  a  right  an- 
neicd  to  fuch  an  eftate.   In  this  lad  cafe,  as  property  of  that  kind 
is  to  be  held  according  to  the  laws  of  the  country  where  it  is 
Gtuatcd,  and  as  the  right  of  granting  poifeflion  is  veiled  in  the 
ruler  of  the  country,— difputes  relating  to  fuch  property  can  only 
be  decided  in  the  llate  on  which  it  depends. 

We  have  already  flicwn  (^  84)  how  the  jurifdi£lion  of  a 
naibOQ  ought  to  be  refpc£led  by  other  fovereiens,  and  in  what 
cafes  alone  they  may  interfere  in  the  caufes  of  their  fubjc£ts  iu 
foreign  countries. 

The  fovereign  ought  not  to  grant  an  entrance  into  his  (late     S  ro4« 
for  the  purpofe  of  drawing  foreigners  into  a  fnarc :  as  foon  as  P"»'«^<^»o° 
He  admits  them,  he  engages  to  proieft  them  as  his  own  fub-  {Qrugucr%, 
ictis,  and  to  afford  them  pcrfecl  fecurity,  as  far  as  depends  on 
nira.  Accordingly  we  fee  that  every  fovcreign  who  has  given  an 
aiylum  to  a  foreigner,  confukrs  himfelf  no  lefs  otfcndcd  by  an 
uijury  done  to  the  latter,  than  he  would  be  by  an  ati  of  violence 
committed  on  his  own  fubjccl.    H  >fpitality  was  in  great  honour 
Vhong  the  ancients,  and  even  among  barbarous  nations,  fuch  as 
AcGcrm.ins.  Thofe  fava^e  nations  who  treated  ftrangers  ill,  that 
Scythian  tribe  who  facrihced  them  to  Diana  *,  were  univerfally 
l^i^in  abhorrence;  and  Giotius  jull  y  fays  f  that  their  extreme 
faociiy  excluded  ihcm  from  tlie  great  foeicry  of  mankind.     All 
Vernations  had  a  right  to  unite  their  forces  in  order  to  chaflife 
tbem. 

From  a  fcnfe  of  gratitude  for  the  protection  granted  to  him,     §  105. 
^d  the  other  advantages  ho  enjoys,  ilic  fo»-cij;ner  ought  not  to  1^*"^^*^  ^'*' 
^tent  hitnfelf  with  barely  rtlpeclifij:  ihe  lawb  of  the  country  i^**^** 
■bought  to  afliil  it  upon  o-  cali*»n,  ami  contribute  to  its  defence, 
^faras  is  confiftcnt  wirli  hi^  tiuty  as  citizen  of  another  ilate. 
^e  ftali  fee  elfewhcre  wri.t  he  can  and  ou^jlii  to  do,  when  the 
^ntry  is  engaged  in  a  war.     But  there  is  nothing  to  hinder  him 
"1^  defending  it  againil  pirates  or  robbers,  againtl   the  ravages 
^in  inundation*  or  the  devaitaiions  of  fire.     Can  he  pretend  to 

*  The  Tauruoi.    See  Grotlui  dc  Jure  Ik'li  ct  Pocis,  lib.  ii.  cap.  u.  $  xi*  n.  7. 
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therefore,  which  the  lord  of  ihe  territory  might  claim  over  the 
property  of  a  foreigner,  wouUl  be  equally  derogatory  to  the  rights 
of  the  individual  owner,  and  to  thofc  oi  the  nation  of  which  he 
is  a  member. 

Since  the  foreigner  ftill  continues  to  be  a  citizen  of  his  own  y^^J]^^ 
country,  and  a  member  of  his  own  nation  (§  107),  the  property  the  hcin  of 
he  leaves  at  his  death  in  a  foreign  country  ought  naturally  to  de-  a  foreigner. 
volveto  thofe  who  are  his  heirs  according  to  the  laws  of  tne  (late 
of  which  he  is  a  member.  Duty  notwithitaniling  this  general  rule* 
his  immovable  efFccls  are  to   be  difpofed  of  according  to  the 
laars  of  the  country  where  they  are  fiiuated  (fee  §  103). 

As  the  right  of  making  a  will,  or  of  difpofmg  of  his  fortune  ^[^^^^^'^ 
in  cafe  of  death,  is  a  right  refulting  from  property,  it  cannot,  fofcigncr. 
vithout  injudicc,  he   taken  from  a  foreigner.    The  foreigner 
therefore,  by  natural  right,  has  the  liberty  of  making  a  will.  But 
it  is  aflced  oy  wliat  laws  he  is  obliged  to  regulate  himfelf  either 
in  the  form  of  his  tcflamcnt  or  in  die  difpofal  of  his  property? 
t.  As  to  the  form  or  folemnitics  appointed  to  fettle  the  validity 
of  a  will,  it  appears  that  the  tcilatur  ought  to  obferve  thofe  that 
are  eftabliflicd  in  the  country  where  he  makes  it,  unlefs  it  be 
oiherwifc  ordained  by  the  laws  of  the  ilate  of  which  he  is  a 
nicinber ;  in  which  cafe  he  will  be  obliged  to  obferve  the  forms 
which  they  prefcribe,  if  he  would  validly  difpofe  of  the  property 
he  poflefles  in  his  own  country.    I  fpcak  here  of  a  will  which  is 
to  he  opened  in  the  place  where  the  per  Ion  dies:  for  if  a  travel- 
ler makes  his  will,  and  fends  it  hame  under  feal,  it  is  the  fame 
thing  as  if  it  had  been  written  at  home ;  and  in  this  cafe  it  is 
fnbjefi  to  the  laws  of  his  own  country.     2.  As  to  the  bequefts 
dloiiielvcs,  we  have  already  obfcrvcd  that  thofc  which  relate  to 
Uttmovables  ought  to  be  conformable  to  the  laws  of  the  country 
^heie  thofe  immovables  are  lituated.   l^he  foreign  teftator  cannot 
l^ifpofe  of  the  goods,  movable  or  ir.imovabie,  wliich  he  polfcfles 
ui  bis  own  country,  otherwifc  [h.ni  in  a  nnnncr  conformable  to 
^lavs  of  that  country.     Rut  as  to  movjblc  poods,  fpecie,  and 
^^HereflScdts  which  he  poficiles  clfcwhcre,  which  he  has  with  him, 
J*  which  follow  his  perfon,  we  ought  to  dillin^uilh  between  the 
*cal  laws  whofe  effect  cannot  extend  beyond  the  territory,  and 
Jofc  laws  which  peculiarly  alFed  the  <  luracter  of  citizen.     The 
*^ttigncr  remaining  a  citizen  of  his  own  country,  is  IHII  bound 
*^  thofe  lall-mentioned  laws,  wherever  he  li:ipptns  to  Ik',  and  is 
•oiigcd  to  conform  to  thcin  i.i  the  «lifi-i>!".il  ol  his  pcrfonal  pro- 
Pctty,  and  all  his  movables  wh-trfoever.      Tlu-  laws  of  this  kind 
•^^  in   the  country   where  he   relules  m    ilic    time,    but  of 
^hich  he  is  not  a  citizen,  are  imt  obii^.itory  with  refpecl  to 
^^^*      Thus*  a  man  who  r.i.:\vs  l.\^  will  anil  illc-i  in  a  foreign 
^'^'Uitry,  cannot  deprive  hii  widow  of  the  part  of  his  movaiilc 
*«tcls  alFigned  to  that  widow  by  the  I.iws  ol   his  own  coun- 
^«    A  Cicnevan,  oblijjed  by  the  I  iw  of  (leneva  to  le:ive  a  divi- 
Jnd  of  his  perfunal  prt?perty  to  hii  broilurs  or  hii  coufins,  if 
oey  be  his  ne:Lt  heirs,  cannot  d'.;^ri\c  thcin  ot*  it  by  making  hii 
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will  in  a  foreign  country,  while  he  continues  a  citizen  of  Geneva : 
but  a  foreigner  dying  at  Geneva  is  not  obliged,  in  this  refpeft,  to 
conform  to  the  hws  of  the  republic.  The  cafe  is  quite  other- 
wife  with  refpeft  to  local  laws :  they  regulate  what  may  be  done 
in  the  territory,  and  do  not  extend  beyond  it.  Theteftator  is  no 
longer  fubjeft  to  them  when  he  is  out  of  the  territory  ;  and  they 
do  not  affect  that  part  of  his  property  which  is  alfo  out  of  it. 
The  foreigner  is  obliged  to  obferve  thofe  laws  in  the  country 
where  he  makes  his  will,  with  refpe£t  to  the  goods  he  pofleiTes 
there.  Thus,  an  inhabitant  of  Neufchatel,  to  whom  entails  are 
forbidden  in  his  own  country  with  refpeft  to  the  property  he 
poffeiTes  there,  freely  makes  an  entail  of  the  eftate  he  poflefles  out 
of  the  jurifdidiion  of  the  country,  if  he  dies  in  a  place  where  en- 
tails are  allowed  ;  and  a  foreigner  making  a  will  at  Neufchatel 
cannot  make  an  entail  of  even  the  movable  property  he  poflcfles 
there, — unlefs  indeed  we  may  fuppofe  that  his  movable  property 
is  excepted  by  the  fpirit  of  the  law. 
Eidieauire  What  we  have  eftabliflied  in  the  three  preceding  fe£tions  is  fuf- 
ficient  to  fliew  with  how  little  juftice  the  crown,  in  fome  dates, 
lays  claim  to  the  efFe£is  left  there  by  a  foreigner  at  his  death. 
This  pra£lice  is  founded  on  what  is  called  Efcheatage^  by 
which  foreigners  are  excluded  from  all  inheritances  m  the 
date,  either  of  the  property  of  a  citizen  or  that  of  an  alien,  and 
confequently  cannot  be  appointed  heirs  by  will,  nor  receive  any 
legacy.  Grotius  juftly  obferves  that  this  law  has  defcended  to 
us  from  thofe  ages  when  foreigners  were  almoft  confidered  as 
enemies*.  Even  after  the  Romans  were  become  a  very  polite 
and  learned  people,  they  could  not  accuftom  themfelves  to  confi- 
der  foreigners  as  men  entitled  to  any  right  in  common  with  them. 
**  Thofe  nations,  fays  Pomponius  the  civilian,  with  whom  we 
**  have  neither  friendihip,  nor  hofpitality,  nor  alliance,  arc  not 
**  therefore  our  enemies  :  yet  if  any  thing  belonging  to  us  faUs 
"  into  their  hands,  it  becomes  their  property,  our  free  citizens 
"  become  flaves  to  them  :  and  they  are  on  the  fame  terms  widi 
**  refpeft  to  us  f."  We  cannot  fuppofe  that  fo  wife  a  people  re- 
tained fuch  inhuman  laws  with  any  other  view  than  that  of  a  ne- 
cefliiry  retaliation,  as  they  could  not  otherwife  obtain  fatisfa£Hon 
from  barbarous  nations  with  whom  they  had  no  connection  or 
treaties  exiiting.  Bodinus  fliews  \  that  Efchtatage  is  derived 
from  thefe  worthy  fources !  It  has  been  fuccefBvely  miti- 
gated, or  even  abolifhed  in  mod  civilifed  dates.  The  emperor 
Frederic  11.  fird  abolifticd  it  by  an  edict,  which  permitted  alljfo^ 
reigners  dying  within  the  iimits  of  the  empire  to  dijpofe  of  their  Jui^ 
fiance  by  ividy  or^  if  they  diid  intejJate^  to  have  their  neareft  relations 
for  hens  §.  But  Bodinus  complains  that  this  edi£t  is  but  ill  exe- 
cuted.    Why  does  there  dill  remain  any  vedigc  of  fo  barbarous 

*  Dc  Jure  Belli  c  Pads,  lib.  ii.  cap.  vi.  §  14. 

+  1  igcft.  lih.  X  ix  tit  xv.  De  Captivis  &  Poftlixnin. 

J  His  Republic,  book  i.  chap,  vi, 

§  Ibid. 

a  law 
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•  law  in  Europe,  which  is  now  fo  enlighrcncd  and  fo  full  of  hu- 
manity ?  Tlie  law  of  nature  cannot  fufFcr  it  to  be  put  in  prac- 
tice, except  by  way  of  retaliation,  lliis  is  the  ufe  maJe  of  it  by 
the  king  of  Poland  in  his  hereditary  ftates.  Efcheatage  is  eila- 
bliflicd  in  Saxony :  but  the  fovereign  is  fo  jufl  and  equitable,  that 
hr  enforces  it  only  againft  thofe  nations  which  fubjeck  the  S  ix- 
ons  to  a  (imilar  law. 

The  rii;ht  of  traite  foraine  (called  in  Latin  jus  detrafltU)  Is     5  »m. 
more  conformable  tojuillce,  and  the  mutual  obligation  of  n^'of/jite 
tions.  We  give  this  name  to  the  right  by  virtue  of  which  the /er^iM. 
fovereign  retains  a  moderate  portion  of  the  property  either  of 
Cicizcns  or  aliens  which  is  fent  out  of  his  territories  to  pafs  into 
the  hands  of  foreigners.     As  the  exportation  of  that  property  is 
a  lofs  to  the  (latCi  (be  may  fairly  receive  an  equitable  compenfa- 
cion  for  it. 

Every  ftate  has  the  liberty  of  granting  or  refufing  to  foreigners     S  "*• 
tfic  power  of  pofleflTing  lands  or  other  immovable  property  within  ^^IJ^,'„  * 
her  territory.    If  (he  grants  them  that  privilege,  all  fuch  property,  poikffe':  by 
pofleflcd  by  aliend,  remains  fubje£l  to  the  jurifdidion  and  Uw8^^^°* 
of  the  country,  and  to  the  fame  taxes  as  other  property  of  the 
fane  kind.  The  authority  of  the  fovereign  extends  over  the  whole 
tcnitory }  and  it  would  be  abfurd  to  except  fome  parts  of  it,  on 
acconnt  of  their  being  poflcflcd  by  foreigners.    If  the  fovereign 
Joes  not  permit  aliens  to  poflefs  immovable  property,  nobody 
has  a  right  to  complain  of  fuch  prohibition ;  for  he  may  have 
^ery  good  reafons  for  aAing  in  this  manner :  and  as  foreigners 
cannot  claim  any  right  in  his  territories  (§  79),  they  ought  not 
50  take  it  amib  that  he  makes  ufe  of  his  power  and  of  his  rig! its 
^  the  manner  which  he  thinks  mod  for  the  advantage  of  the 
^te.    And  as  the  fovereign  may  rcfufc  to  foreigners  the  pri- 
vilege of  poflcfliiig  immovable  property,  he  is  doubtlcis  at  li« 
^^crty  to  forbear  granting  it  except  with  certain  conditions  an- 
iicscd. 

There  exifts  no  natural  impediment  to  prevent  foreigners  from     f  7  (• 
^Qtra&ing  marriages  in  the  ftate.     But  if  thefe  marriages  are  ^^j"^** 
^nd  prejudicbl  or  dangerous  to  a  nation,  (he  has  a  riglit,  and        ^^"^ 
^  even  in  duty  bound  to  prohibit  them,  or  to  fubjedl  to  certain 
Conditions  the  permiifion  to  contract  them :  and  as  it  belongs 
^  the  nation  or  to  her  fovereign  to  determine  what  appears  molt 
conducive  to  the  welfare  of  the  ftate,  other  nations  ought  to  ac- 
S^cfce  in  the  regulations  which  any  fovereign  ftate  hai  made 
^  this  bead.  ^  Citizens  are  almoil  e>  cry-where  forbid  ta  marry 
'i^gn  wives  of  a  different  reli^^ion ;  and  in  many  parts  of  S.vit« 
*^rtand  a  citizen  cannot  marry  a  foreign  woman,  uiilcfshe  )>rove 
^^  flie  brings  him  10  marriage  a  certain  fum  fixed  by  the  law. 
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CHAP.    IX. 


0/  the  Rights  retained  by  all  Nations  after  the  Introdu&ion  ^ 
Domain  and  Property. 

*  ."••     TF  an  obligation,  as  we  have  before  obferved,  gives  a  right  to 

thsrighits        thofc  things  without  which  is  cannot  be  fulfilled,  every  ab- 

of  which     folute,  neceifary,  and  indrfpenfablc  (^ligation  produces  in  tfaia 

men  caa-    .fanner  rights  equally  abfolute,  neceffary,  and  indefeafible.   Nt- 

uriTcd.       ^^^^  impofes  no  obligations  on  men,  without  giving  them  the 

means  of  fulfilling  them.     They  have  an  abfolute  right  to  the 

necefiary  ufe  of  thofe  means :  nothing  can  deprive  them  of  that 

right,  as  nothing  can  difpenfe  with  their  fulnlling  their  natural 

obligations. 

Ri^hVft'll       ^^  ^^^  primitive  ftate  of  communion^  men  had,  without  di- 

remaining  ftinftion,  a  light  to  the  ufe  of  every  thing,  as  far  as  was  nroeflary 

from  the     to  the  difchargc  of  their  natural  obligations.    And  as  notbiBg 

[utT  of^    could  deprive  them  of  this  right,  the  introduction  of  domain  and 

commu-     'ptoperty  could  not  take  place  without  leaving  to  every  man  tiic 

ntoD.         tieceflary  ufe  of  things,-— that  is  to  fay,  the  ufe  abfoluteiy  lequifcd 

for  the  fulfilment  of  his  natural  obligations.   We  cannot  thea 

fuppofe  the  introdudion  to  have  taken  place  without  this  tacit 

reitri^iion,  that  every  man  (hould  (lil!  prei^rrve  fome  right  to  the 

things  fubjeded  to  property,  in  thofe  cafes,  where,  widiout  thie 

right,  he  would  remain  abfoluteiy  deprived  of  rhe  neceflaiy  ufe 

of  things  of  this  nature.  This  right  is  a  neceflary  remnant  of 

the  primitive  ftate  of  communion. 

Ritht'rc-        Notwithftanding  the  domain  of  nations,  therefore, each  nation 

taiiicd  by    ftiH  retains  fome  right  to  what  is  pofleifed  by  others,  in  dioA 

each  nation  cafes  where  (he  would  find  hcrfelf  deprived  of  the  neceflinry  ufe 

^riemrm  of  ^^  certain  things  if  fhe  were  to  be  abfoluteiy  debarred  from  ufiag 

othcr^     them  by  the  confideration  of  their  being  other  people's  property. 

We  ought  carefully  to  weigh  every  circumftance  in  order  ta 

make  a  juft  application  of  this  principle. 

§/»9-  I  fay  the  fame  of  the  right  ofneee^ity.    We  thus  call  the  figlM 

ricfcffit^    ^hich  ncceflity  alone  gives  to  the  performance  of  certain  afkioiM 

that  are  other  wife  unlawful,  when,  without  thefe  a£kions,  it  || 

impoflible  to  fulfil  an  indifpenfable  obligation.    But  it  is  caie* 

fully  to  be  noted,  that,  in  fuch  a  cafe,  the  obligation  muft  reull) 

be  an  indifpenfable  one,  and  the  a<^  in  queftion  the  only  meant 

of  fulfilling  that  obligation.     If  either  of  thefe  conditions  -bi 

wanting,  the  right  of  necefiity  does  not  exift  on  the  occafion 

We  may  fee  thefe  fubjedls  difcufl'cd  in  trcatifcs  on  the  law  « 

nature,  and  particularly  in  tliat  of  Mr.  Wolf.     I  confine  myfel 

here  to  a  brief  fummary  of  thofe  principles  whofc  aid  is  neceflar] 

to  us  in  developing  the  rights  of  nations^  • 

Th 
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TTic  earth  was  dcGgncd  to  feed  its  inhabitants ;  and  he  who     5  i»o- 
IS  in  want  of  every  thine  is  not  obliged  to  llarve  becaufe  all  pro-  ^?!?.':°V. 
pert ]r  IS  vetted  in  others.  When»  therefore,  a  nation  is  in  abiolute  provifiont 
Vr^nt  of  provifions,  (he  may  compel  her  neighbours,  who  have  by  ^<><c«:* 
tnorc  than  they  want  for  themfelves,  to  fupply  her  with  a  (hare  of 
tliero  at  a  fair  price :  (he  may  even  take  it  by  force,  if  they  will 
*iot  not  (ie!I  it.     Extreme  ncceffity  revives  the  primitive  commu- 
>Uon,  the  abolition  of  which  ought  to  deprive  no  perfon  of  the 
liccciTaries  cf  life  (§  117).  The  fame  right  belongs  to  individuals 
^■'lica  a  foreign  nation  refufcs  them  a  jufl  aifiltancc.     Captain 
&ontekoe,  a  Dutchman,  having  loft  his  vefTel  at  fen,  efcaped  in 
I^s  boat  with  a  part  of  his  crew,  and  landed  on  an  Indian  coaft, 
^w'iiere  the  barbarous  inhabitants  refuting  him  provifions,  the 
X>utch  obtained  them  fword  in  hand  *. 

In  the  fame  manner,  if  a  nation  has  a  prefling  want  of  the  »-V^^f 
fliipi,  waggons,  horfcs,  or  even  the  pcrfonal  labour  of  foreigners,  mXi,|^ 
the  may  make  ufe  of  them  either  by  free  confent  or  by  force,  ufeof  rhe 

Srofided  that  the  proprietors  be  not  under  the  fame  ne^  clFity.  |1^»"K"  ***** 
tut  ts  (he  has  no  more  right  to  thefe  things  than  necelTity  gives  ^tl^  ^ 
kcr,  (he  ought  to  pay  for  the  ufc  (he  makes  of  them,  if  flie  has  the 
tiiiCaiis  of  paying.  The  pradice  of  Europe  is  conformable  to  this 
SAaiim.  In  cafes  of  neccifity,  a  nation  fometimcs  prciles  foreign 
v^flejs  which  happen  to  be  in  her  ports ;  but  (he  pays  a  compen- 
fatinn  for  the  fervices  performed  by  them. 

Let  us  (ay  a  few  words  on  a  more  fingular  cafe,  fmce  authors  §  m* 
laave  treated  of  it, — a  cafe  in  which  at  prcfcnt  people  arc  never  re-  ^*^'*i  *'^^ir 
5^MCed  CO  employ  force.  A  nation  cannot  prclerve  and  perpetuate  viomcu. 
Kicif  except  by  propagation.  A  nation  of  men  has  therefore  a 
light  to  procure  women,  who  arc  abfolutcly  ncccflary  to  its  prefer* 
vaoon:  and  if  its  neighbours,  who  have  a  redundancy  of  females^ 
icfale  to  give  fome  of  them  in  marriage  to  thofe  men,  the  latter 
Biaj  juftly  have  recourfe  to  force.  We  have  a  famous  example 
of  this  in  the  rape  of  the  Sabine  women  t.  But  though  a  nation 
w  allqwed  to  procure  for  itfelf,  even  by  force  of  arms,  the  liberty 
^  obtaining  women  in  marriage,  no  woman  in  particular  can  be 
ctmftrained  in  her  choice,  nor  become,  by  right,  the  wife  of  a 
■ttB  who  carries  her  off  bv  force; — a  circumllance  which  has 
^pi  been  attended  to  by  tho(e  who  have  decided,  without  rcflric- 
^«  that  the  Romans  did  not  commit  an  ac>  of  iiijuftice  on  that 
^ccifion  *.  It  is  true,  that  the  Sabine  women  fubmitted  10  their 
^  with  a  good  grace;  and  when  their  nation  took  up  arms  to 
ivenge  them,  it  (ufficiently  appeared  from  the  ardor  with  which 
^^^  women  ru(hed  between  the  combatants,  that  they  willingly 
^nowledged  the  R-^mans  for  their  lawful  hulbands. 

We  may  further  add,  that  if  the  Romans,  a^  many  pretend,  vrere 
Bfiginallj  only  a  band  of  robbers  tinited  u:ider  Romulus,  tliey 
dU  not  form  a  true  nation,  or  a  legitimate  date :  the  neighbour* 

'  B'4itekoc*i  vox»;;c,  id  rhe  Voyages  tf  the  Dutch  :o  the  £a(^ -Indict. 

f  Ut/,  hujk  i- 

I  WotSi  JM  CiBU  4  54?. 
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ing  nations  had  a  juft  right  to  refufc  them  women ;  and  the  law 
of  nature,  which  approves  no  civil  fociety  but  fuch  as  is  legiti- 
mate, did  not  require  them  to  furnifli  that  fociety  of  vagabonds 
and  robbers  with  the  means  of  perpetuating  itfelf :  much  lefs  did 
it  authorife  the  latter  to  procure  thofe  means  by  force.  In  the 
fame  manner^  no  nation  was  obliged  to  furniUi  the  Amazons 
with  males.  That  nation  of  women,  if  it  ever  exifted,  put  itfelf, 
by  its  own  fault,  out  of  a  condition  to  fupport  itfelf  without  fo- 
reign alFiftance. 
»^h  **'f  The  right  of  paflage  is  alfo  a  remnant  of  the  primitive  ftatc 
paffaTC^  ^f  communion,  in  which  the  entire  earth  was  common  to  all  man- 
kind, and  the  paflage  was  every-where  free  to  each  individual 
according  to  his  neceflities.  Nobody  can  be  entirely  deprived  of ' 
this  right  (§117);  but  the  exercife  of  it  is  limited  by  the  intro- 
duftion  of  domain  and  property :  fmce  they  have  been  intro- 
duced, we  cannot  exert  that  right  without  paying  due  regard  to 
the  private  rights  of  others.  The  eflfeft  of  property  is  to  give 
the  proprietor  s  advantage  a  preference  over  that  of  all  others. 
When,  therefore,  tlie  owner  of  a  territory  thinks  prop*;r  to  refufe 
YOU  admiflion  into  it,  you  mud,  in  order  to  enter  it  in  fpite  of 
him,  have  fome  reafpn  naore  cogent  than  all  Ills  reafons  to  the 
contrary.  Such  is  the  right  of  neccflity :  this  authorifes  an  a£k 
on  your  part,  which  on  other  occafions  would  be  unlawful)  viz* 
an  infringement  of  the  right  of  domain.  When  a  real  neceffitf 
obliges  you  to  enter  into  the  territory  of  others, — for  inftance^ 
if  you  cannot  olhcrwife  efcape  from  imminent  danger,  or  if  yoa 
have  no  other  palTage  for  procuring  the  means  of  fubfiftence,  or 
thofe  of  fatisfying  fome  other  indifpenfable  obligation, — you  may 
force  a  paflage  when  it  is  unjuftly  refufed.  But  if  an  equal  ne- 
celEty  obliges  the  proprietor  to  rofufc  you  entrance,  he  refufes 
it  juilly  I  and  his  right  is  paramoutit  to  yours.  Thus  a  veflel 
driven  bv  ilrefs  of  weatlicr  has  a  right  to  enter,  even  by  forcey 
into  a  foreign  port,  liut  if  th^t  veflel  is  infe£ted  with. the 
plague,  the  owner  of  the  port  may  fire  upon  it  and  beat  it  ottf 
without  any  violation  eitlier  of  juiiicc,  or  even  of  charity,  whichy 
in  fuch  a  cafe,  ought  doubtlefs  to  brgin  at  home. 
S  «*4«  The  right  of  paflage  through  a  country  would  in  moft  cafes 
curinyrn  "-'  ^  vifelefs,  without  that  of  procuring  neceflaries  at  a  fair  price: 
cciTarics.  atid  we  already  (hewn  (§  J  20}  that  in  cafe  of  necefllty  it  is  law- 
ful to  take  proviflons  even  by  force. 
.5/25-  In  fpcaking  of  exile  and  banilhment,  we  have  obferved  (Bookl. 
dmr'l'ioff  in  §§  ^29— 231 )  that  every  man  has  a  right  to  dwell  fome-where 
a  foreiga  upon  earth.  What  we  have  Qiewn  with  refped  to  individuals,  may 
countrj.  be  applied  to  whole  nations.  If  a  people  are  driven  from  the 
place  of  their  abode,  they  have  a  right  to  feek  a  retreat :  the  na- 
tion to  which  they  make  application  ought  then  to  grant  them 
a  place  of  habitation,  at  lead  for  a  time,  if  (he  has  not  very  im* 
portant  rcafuns  for  a  refufal.  But  if  the  country  inhabited  by 
tliis  nation  is  fcarcely  fufficient  for  herfelf,  (he  is  under  no  obli- 
gation to  allow  u  band  of  foreigners  co  fettle  in  it  for  ever:  me 

may 


B-  n.  Ch.  IX.       TO  ALL  NATIONS,  &c.  i8t 

may  eren  difmifjt  them  at  once,  if  it  ht  not  convenient  to  her  to. 
grant  them  a  permanent  fettlcment.     As  they  have  the  rcfourcc 
of  feekingan  cftaUiihment  cHewhere,  they  caimot  claim  any  au- 
thority from  the  right  of  necelfity,  to  ilay  in  fpite  of  the  owners 
of  the  country.     But  it  is  neceflary,  in  (hort,  that  thcfe  fugitives 
fhould  find  a  retreat ;  and  if  every  body  reje£^s  them,  they  will 
be  juftifiable  in  making  a  fettlement  m  the  firfl  country  where 
tKe?  find  land  enough  for  themfelves,  without  depriving  the  in* 
habitants  of  what  is  fuiFicient  for  them.    But,  even  in  this  cafe, 
their  neceflity  gives  them  only  the  right  of  habitation ;  and  they 
arc  bound  co  fubmit  to  all  the  conditions,  not  abfolutely  intolera- 
ble, which  may  be  impofed  on  them  by  the  mailer  of  tlic  coun- 
try,—fuch  as  paying  him  tribute,  becoming  his  fubjccts,  or  at  lealk 
liring  under  his  protection,  and,  in  certain  refpeds,  depending  on 
faim.    This  right,  as  well  as  the  two  preceding,  is  a  remnant 
of  the  primitive  {late  of  communion. 

We  nave  been  occafionally  obliged  to  anticipate  the  fubjccl  of  5  '»*• 
the  prefcnt  chapter  in  order  to  follow  the  order  of  the  different  ^hich*il!if 
fubjecls  that  prefcntcd  themfelves.  Ihus,  in  fpeaking  of  thcufe  isinc.- 
open  Tea,  we  have  remarked  (Book  L  §  281)  that  thofe  things, haudible. 
the  tifc  of  which  is  inexliauilibic,  cannot  fall  under  the  domain  or 
properryof  any  one^  bccauCc,  in  ihat  free  and  independent  ilate 
m  which  nature  has  produced  them,  they  may  be  equally  ufeful 
to  all  men.  And  as  to  thofe  things  even,  which  in  omer  re* 
fpeQs  arc  fubjcfl  to  domain, — if  their  ufe  is  inexhauflible,  they 
t^main  common  with  icfpeCl  to  that  ufe.  Thus  a  river  may  be 
fiibjed  both  to  domain  and  empire ;  but  in  quality  of  running 
^^tcr  it  remains  common, — that  is  to  fay,  the  owner  of  the  river 
puinot  hinder  any  one  from  drinking  and  drawing  water  out  of 
*t.  "Hius  the  fea,  even  in  thofe  parts  that  arc  held  in  polIclTion, 
King  fufficient  for  the  navigatiofi  of  all  mankind,  he  who 
l^ss  the  domain  cannot  rcfufe  a  paflage  through  ii  to  any  veilcl 
'^Om  which  he  has  nothing  to  fear.  But  it  may  happen,  by  ac« 
^dent,  that  this  inexhauflible  ufe  of  the  thing  may  be  juftly  re- 
uifed  by  the  owner,  when  people  cannot  take  advantage  of  it 
^thout  incommoding  him  or  doing  him  a  prejudice.  For  inilance, 
rf  you  cannot  come  to  my  river  for  water  without  pafTuig  over  my 
bud  and  damaging  the  crop  it  bears,  I  may  for  that  reafon  dc- 
^r  you  from  the  inexhauilible  ufe  of  the  running  water :  iii 
^Wch  cafe,  it  is  but  through  accvLient  you  arc  deprived  of  it. 
^his  leads  us  to  fpeak  of  another  right  which  has  a  great  con- 
•«fiion  with  that  juft  mentioned,  and  is  even  derived  from  it  j 
*^t  is  the  right  of  innocent  ufe. 

We  call  wHOccnt  ufe^  or  innoctnt  ae/vantnge^  that  which  may  be  ^.  j^'*;*  . 
^rtted  from  a  thing  without  caufing  either  lofs  or  inconvenience  a^entufc 
J^  the  priiprietor;  and  the  rigbt  of  iftuc^ent  rv  is  the  right  wc 
J*TC  to  that  advantage  or  ufe  which  may  be  made  of  tilings 
^tlungiiig  to  another,  witlutut  cauling  Kim  either  lofs  or  incon- 
^icnce.  1  have  faid  tiiat  this  riglu  is  derived  from  the  right 
to  tliiogs  of  which  the  ufe  is  inexhauilible.  In  faCl,  a  tiling  that 
t  .  N  3  may 
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may  be  ufeful  to  any  one  without  lofs  or  inconvenience  to  the 
owner,  is,  in  this  refpefl,  inexhauflible  in  the  ufe  s  and  that  is 
the  reafofi  why  the  law  of  nature  dill  allows  all  men  a  right  to 
it  notwithftanding  the  introduf^ion  of  domain  and  property. 
Nature,  who  defigns  her  gifts  for  the  common  advantage  of 
mankind,  does  not  allow  us  to  prevent  the  application  of  thofe 
gifts  to  an  ufeful  purpofe  which  they  may  be  made  to  fcrvc 
without  any  prejudice  to  the  proprietor,  and  without  any  dimi* 
nution  of  the  utility  and  advantages  he  is  capable  of  deriving  from 
his  rights. 
Ka^unfof  '^^^^  "g^^^  of  innocent  ufe  is  not  a  perfeft  right  like  Alt  of 
this  right  neceflity ;  for  it  belongs  to  the  owner  to  judge  whether  the  ufe 
ins;enend;  we  wilh  to  make  of  a  thing  that  belongs  to  him  will  not  be  at- 
tended with  damage  or  inconvenience.  If  others  ihould  pre* 
fume  to  decide  on  the  occiGon,  and,  in  cafe  of  refufal,  to  compel 
the  proprietor,  he  would  be  no  longer  mader  of  his  own  pro* 
perty.  It  may  frequently  happen  that  the  perfon  who  wiihes  to 
derive  advantage  from  a  thing  (hall  deem  the  ufe  of  it  perfe£Uf 
innocent,  though  it  is  not  fo  in  fad :  and  if,  in  fuch  cafe,  he 
attempts  to  force  the  proprietor,  he  expofes  himfelf  to  the  rifk 
of  committing  an  zOt  of  injufticc ;  nay  he  adually  commits  oiie» 
fince  he  infringes  the  owner's  right  to  judge  of  wKat  is  proper 
to  be  done  on  the  occafion.  In  all  cafes,  therefore,  which  admit 
of  anv  doubt,  we  have  only  an  imperfedl  right  to  the  imiocent 
ufe  or  things  that  belong  to  others. 
^  ."9*  But  when  the  innocence  of  the  ufe  Is  evident,  and  abfolutclr. 
cafes  not  indubitable,  the  refufal  is  an  injury.  For,  in  addition  to  a  dnanifeft 
4oubtfuL  violation  of  the  rights  of  the  party  by  whom  that  innocent  ufe 
is  required,  fuch  refufal  is  moreover  a  teftimony  of  an  injorioua 
difpofition  of  hatred  or  contempt  for  him.  To  refufe  a  merchant* 
(hip  the  liberty  of  pafling  through  a  (trait,  to  fifliermen  that  of 
drying  their  nets  on  the  fea-fliore  or  of  watering  at  a  river,  is 
an  evident  infringement  of  the  right  they  have  to  the  innocent  ufo 
of  things  in  thofc  cafes.  But  in  every  cafe,  if  we  are  not  prefleA 
by  necclBty,  we  may  a(k  the  owner  his  rcafons  for  the  refnial ; 
and  if  he  gives  none,  we  may  confider  him  as  an  unjuft  manj 
or  an  enemy,  with  whom  we  are  to  zGt  according  to  the  rules  of 
jnrudence.  In  general  we  (hould  regulate  our  fentiments  and  con- 
duA  towards  him,  according  to  the  greater  or  lefler  weight  of 
the  reafons  on  which  he  afts. 
Extrn^of  ^^^  nations  do  therefore  ftill  retain  a  general  right  to  the  inno* 
thisri^ht  ccnt  life  of  things  that  arc  under  the  domain  of  any  one  in- 
bcrwcca  dividual  nation.  But,  in  the  particular  application  of  this  righ^ 
it  is  the  nation  in  whom  the  property  is  vefted,  that  is  to  de- 
termine whether  the  ufe  which  others  wifh  to  make  of  what  be^ 
longs  to  her  be  really  innocent :  and  if  (he  gives  them  a  denial^ 
(he  ought  to  allege  her  reafons  ;  as  (he  mud  not  deprive  others  of 
their  right  from  mere  caprice.  All  this  is  founded  in  jufttce:  for 
it  mull  be  remembered  that  the  innocent  ufe  of  things  is  not 
comprehended  in  the  domain  or  the  exclufivc  property.  T^^  d<^ 

mala 
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main  mesoely  the  right  of  }udgin|^,  in  particular  cafes,  whether 

^keaw  be  reaily  inncRcnt.     Now  he  who  judges  ought  to  have  • 

lais  reatbns;  and  he  (houlcl  mention  them,  if  lie  would  have  u« 

duink  that  he  forms  any  judgment,  and  not  that  he  afts  from 

oa^priceoT  lU-nature.  All  this,  I  fay,  is  founded  in  juilice.   In  the 

ss«it  chapter  we  (hall  fee  the  line  of  conduA  which  a  nation  is, 

t>y  her  duty  to  other  nations,  bound  to  obferve  in  the  exercife  of 

I&crnght«« 
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itu  m  Nation  is  to  ufe  her  Right  of  Domain^  in  order  to  dlfcharge 
her  Duties  towards  other  Katiom^  with  rcj'petl  to  Oh  Innocent 
Vfi  rf  Things. 

SINCE  the  law  of  nations  treats  as  well  of  the  duties  of  dates     ^  '^|' 
as  of  their  rights,  it  is  not  fufficient  that  we  have  explained,  t/of  the  "* 
on  the  fubje£^  of  innocent  ufe,  what  all  nations  have  a  right  to-propiictor. 
veqaire  from  the  proprietor :  we  are  now  to  confider  what  in- 
ftocnce  his  duties  to  others  ought  to  have  on  the  proprietor's  con* 
4«i£k.    As  it  belongs  to  him  to  judge  whether  the  ufe  be  really  in-* 
noceott  and  not  produ^fiive  of  any  detriment  or  inconvenience  to 
liimfclf,  he  ought  not  to  give  a  refufal  unlcfs  it  be  grounded  upon 
\i  and  fubtlantial  rcafons:  this  is  a  maxim  of  equity:  he  ought 
even  to  Hop  at  trifles, — a  flight  lofs,  or  any  little  inconveni-p 
:  humanity  forbids  this  *,  and  the  mutual  love  which  men  .     . 

to  each  other,  requires  greater  facrifices.  It  would  cer- 
taialv  be  too  great  a  dc\'iation  from  that  univerfal  benevolence 
^rbicii  ought  to  unite  the  human  race,  to  rcfufc  a  contiderablo 
^vantage  to  an  individual,  or  to  a  whole  nation,  whenever  the 
graut  ot  it  might  happen  to  be  produAive  of  the  moft  trifling  lofs 
or  the  fiightclt  inconvenience  to  ourfelves.  In  this  refpe£V,  there- 
&ffei  a  nation  ought  on  all  occasions  to  regulate  her  condu£l  by 
I'eatoiis  proportioned  to  the  advantages  and  neceflities  of  others^ 
^nd  to  reckon  as  nothing  a  fmall  expenfe  or  a  fupportable  incon- 
venience, when  great  good  will  thence  refult  to  anotlier  nation* 
Adtlie  is  under  no  obligation  to  incur  heavy  expenfes  ov  embar« 
v^ments,  for  the  fake  of  fumifhing  others  with  the  tfCc  of  anf 
dUng,  when  fuch  ufe  is  neither  neceiTary  nor  of  any  great  utilitf 
^  them.  The  facrifice  we  here  require  is  not  contrary  to  the 
^■Uerefts  of  the  nation  : — it  is  natural  to  think  that  the  others  will 
debate  in  the  fame  manner  in  return ;  and  how  great  the  a.-i- 
V^tages  that  will  refult  to  all  dates  from  fuch  a  line  of  condutt ! 

The  introduction  of  property  cannot  be  fuppofed  to  have  do-     f  132. 
•»i»ed  nations  of  the  general  right  of  travcrfing  the  earth  for  the  I'»n««« 
Vurpofcsof  mutual  intcrcourfe,  ot"  carrying  on  commerce  with  each  P******' 
^■^t  and  for  other  jull  rcafons.    It  is  only  on  particular  occaiinnt 
^hen  the  owner  of  a  country  thinks  it  would  be  prejudicial  or 
^gcrotts  so  allow  a  paflage  tiirongh  ir,  that  he  ought  to  refute 
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permiflion  to  pafs.  He  is  therefore  bound  to  grant  a  pailage  for 
lawful  purpofes,  whenever  he  can  do  it  without  inconvenience  to 
himfelf.  And  he  cannot  lawfully  annex  burthenfome  conditions 
tp  a  permiflion  which  he  is  obliged  to  grant,  and  which  he  cannot 
xefufe  if  he  wifhes  to  difcharge  his  duty,  and  not  abufe  his  right 
of  property.  The  count  of  Lupfen  having  improperly  (lopped 
fpme  merchandife  in  Alface,  and  complaints  being  made  on  the 
fubje£l  to  the  emperor  Sigifmund  who  was  then  at  the  council  of 
Conftance,  that  prince  aflembled  the  eleftors,  princes,  and  depu- 
ties of  towns,  to  examine  the  affair.  The  opinion  of  the  bur- 
grave  of  Nuremberg  deferves  to  be  mentioned :  "  God,  faid  he, 
*^  has  created  heaven  for  himfelf  and  his  faints,  and  has  given 
^f  the  earth  to  mankind,  intending  it  for  the  advantage  of  tho 
*^  poor  as  well  as  of  the  rich.  The  roads  are  for  their  ufe,  and 
**  God  has  not  fubjefted  them  to  any  taxes."  He  condemned 
the  count  of  Lupfen  to  reftore  the  merchandife,  and  to  pay  cofts 
and  datnages,  becaufe  he  could  not  juftify  his  feizure  by  any  pe- 
culiar right.  The  emperor  approved  this  opinion,  and  pafled 
fentence  accordingly*. 

But  if  anv  apprehetifion  of  danger  arife  from  the  grant  of  li- 
berty to  pafs  through  a  country,  the  (late  has  a  right  to  reqoire 
fureties :  the  party  who  wi(hes  to  pafs  cannot  refute  them,  a  paC- 
fage  being  only  fo  far  due  to  him  (is  it  is  attended  with  no  incon* 
yenience.  I 

In  like  manner,  a  pafTage  ought  alfo  to  be  granted  for  mer« 
chandife :  and  as  this  is  in  general  produdive  of  no  inconveni- 
ence, to  refufe  it  without  juft  reafon,  is  injuring  a  nation,  and  en- 
deavouring to  deprive  her  of  the  means  of  carrying  on  a  trade  with 
other  Rates*  If  this  pafTage  occafions  any  inconvenience,  any  ex- 
penfe  for  the  prefervation  of  canals  and  highways,  we  may  exa£l  ^ 
compenfation  for  it  by  toll  duties  (Book  L  §  103). 

In  explaining  the  efFe£ts  of  domain  we  have  faid  above  (§§  6^ 
and  100)  that  the  owner  of  the  territory  may  forbid  the  entrance 
into  it,  or  permit  it  on  fuch  conditions  as  he  thinks  proper.  Wc 
vrere  then  treating  of  his  external  right,— that  right  which  fo- 
reigners are  bound  to  refpe£l.  But  now  that  we  are  conGdering 
the  matter  in  another  view,  and  as  it  relates  to  his  duties  and  to 
his  internal  right,  we  may  venture  to  affert  that  he  cannot,  with* 
out  particular  and  important  reafons,  refufe  permifGon,  either  to 
pafs  through  or  refide  in  the  country,  to  foreigners  who  de(ire  it 
for  lawful  purpofes.  For,  their  pafTage  or  their  refidence  being 
in  this  cafe  an  innocent  advantage,  the  taw  of  nature  does  not  give 
him  a  right  to  refufe  it :  and  though  other  nations  and  other  men 
in  general  are  obliged  to  fubmit  to  his  judgment  (§§  1 28  and  1 30}, 
he  does  not  the  Icfs  offend  aeainft  his  duty,  if  he  refutes  without 
fufficient  reafon  1  he  then  acts  without  any  tiue  right ;  he  only 
abufes  his  external  right.  He  cannot  therefore,  without  fome 
particular  and  cogent  reafon,  refufe  the  liberty  of  refidence  to  % 


*  Stettler,  vo\  i.  p.  X14.— Tfchudi,  vqI.  ii.  pp.  ly,  tU 


foreigner 


B.n.  Ch.  X.     ITS  RIGHT  OF  DOMAIN,  kc.  185 

foreigner  who  comes  into  the  country  with  the  hope  of  recover* 
ing  his  health,  or  for  the  fake  of  acquiring  inftru£Hon  in  the 
fchools  and  academies.  A  difference  in  religion  is  not  a  fufficient 
reafon  to  exclude  him,  provided  he  do  not  engage  in  controverfial 
difpvtes  widi  a  view  to  diiTeminate  his  tenets :  for  that  differ- 
ence does  not  deprive  him  of  the  rights  of  humanity. 

We  have  feen  (§  125)  how  the  right  of  neceflity  may  in  cer-     §  '3^ 
tain  cafes  authorife  a  people,  who  are  driven  from  the  place  of  ^^^^^^^ 
their  refidence,  to  fettle  in  the  territory  of  another  nation.  Every  towards  r<K» 
ftatc  ought,  doubtlefs,  to  grant  to  fo  unfortunate  a  people  every  "JJ^"^*^ 
aid  and  afliftance  which  flie  can  beftow  without  being  wanting  to  TprrrctiS 
herfelf :  but  to  grant  them  an  eftabliihment  in  the  territories  of  refidescc 
the  nation,  is  a  very  delicate  ftep,  the  confequences  of  which 
(houU  be  maturely  confidered  by  the  condu£lor  of  the  ftate. 
The  emperors    Probus   and  Valens  experienced  the  evil  efi- 
feds  of  their  condufb  in  having  admitted  into  the  territories  of 
the  empire  numerous  bands  of  Gepidae,  Vandals,  Goths,  and 
other  barbarians  *•     If  the  fovereign  finds  that  fuch  a  ftep  would 
be  attended  with  too  great  an  inconvenience  or  danger,  he  has  a 
right  to  refufe  an  eftablifhrnent  to  thofe  fugitive  people,  or  to 
adopt,  on  their  admifiion,  every  precaution  that  prudence  caa 
dictate  to  him.    One  of  the  fafeft  will  be,  not  to  permit  thoie 
foreigners  to  refide  together  in  the  fame  part  of  the  country,  there 
to  keep  up  the  form  of  a  feparate  nation.     Men  who  have  not 
been  able  to  defend  their  own  country,  cannot  pretend  to  any 
right  to  eitablifh  themfelves  in  the  territory  of  another,  in  order 
to  muntain  themfelves  there  as  a  nation  in  a  body  f.    The  fove* 
reign  who  harbours  them  may  therefore  difperfe  them,  and  diftri- 
bttte  them  into  the  towns  and  provinces  that  are  in  want  of  inha- 
bitants.   In  this  manner  his  charity  will  turn  to  his  own  advan- 
tage, to  the  increafe  of  his  power,  and  to  the  greater  benefit  of 
tl]«  ftate.     What  a  difference  is  obfervable  in  Brandenburg  fince 
the  fettiement  of  the  French  refugees  .'  The  great  eleftor,  Frede- 
ric William,  offered  an  afylum  to  thofe  unfortunate  people ;  he 
provided  for  their  expenfes  on  the  road,  and  with  truly  regal  mn« 
nificence  eftablifhed  them  in  his  ftates ;  by  which  condudi  that 
beneficent  and  generous  prince  merited  the  title  of  a  wife  and 
abk  politician. 

When,  by  the  laws  or  the  cuftom  of  a  ftate,  certain  anions  arc    ,  §  tjv. 
cenerally  permitted  to  foreigners,  as,  for    inftance,  travelling  ^'K^t  ac- 
wedy  through  the  country  without  anv  exprefs  permiflion,  mar-  ^^^\  -^ 
rying  there,  buying  or  felling  mercnanJife,  hunting,  fifhing,  neral  per^ 
«c.  we  cannot  exclude  any  one  nation  from  the  benefit  of  the  «iffion« 
general  permifBon,  without  doing  her  an  injury,  unJefs  there  be 

*  Vopiloif,  Prob*  C.  xvIU.— Ammian.  Marcell.  lib.  zxxi. — Socrat.  Hifl.  EccleC 
lib.  h,  c.  48. 

t  Cx^r  replird  to  the  Tenchtheri  and  UHpetes  who  wanted  to  retain  poflVnion 
^^ht  territories  thcj  had  feised,  that  it  wa«  not  juft  for  them  to  invade  the  trrri* 
trw-ia  of  others,  li nee  they  had  ool  been  able  to  defend  thtir  ovtn^Negue  vermm 
*f'if»ii Jii9»Jint4  tmri  i99nfitittr$Mtf  aUtMt  9i(ufart%    Dc  I3cUu  Gallico,  hb.  iv.^cap.  vi. 
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feme  partkulav  and  lawfal  reafon  for  reiiifing'  to  that  nation 
what  is  granted  indifcrtminatelj  to  others.  The  qaeftion  here, 
St  is  to  be  obferved,  onljr  relates  to  thofe  anions  which  are  pro- 
duAire  of  innocent  advantage  :  and  as  the  nation  aBows  tliem  to 
foreigners  without  diftin£Uon,  (hc>  by  the  very  nature  of  that  ge- 
neral permifliony  affiatds  a  fufiicient  proof  that  (be  deems  thcoi 
innocent  with  refpe^l  to  herfelf  i  which  aoiovnts  to  a  dedaradon 
that  foreigners  have  a  right  to  them  (^  I37>:  the  innoceiioe  ol 
fuch  t&s  is  manifefted  by  the  confefiion  of  the  ftate ;  and  the  ? e« 
fufal  of  an  advantage  that  is  raanifeftly  innocent^  is  an  in)urf 
(§  1 29).  BefideSy  to  attempt  without  any  reafon  to  by  one  na-* 
tton  under  a  prohibition  where  an  indifcrimKiatc  per nuAon  b  en- 
joyed by  all  others*  is  an  injurious  dii{tn£lion,  fince  it  cao  only 
proceed  from  hatred  or  contempt.  H  there  be  any  particular  and 
well-founded  reafon  for  the  exception,  tht  advantage  refuhing 
from  the  zSt  in  queftion  can  no  longer  be  deemed  an  innoBcnc 
due  with  refpe£l  to  the  elcepted  nation.;  confequently  no  m]wrf 
is  done  to  them.  The  (late  may  atfo,  by  wav  of  punUhmcttt, 
except  from  the  general  penniifion  a  peopk  who  have  given  he* 
juft  caufe  of  cohiplaint. 
t  y  jt^  As  to  rights  of  this  nature  granted  to  one  or  more  notiona  fov 
A  right  particular  reafons,  they  are  conferred  on  them  as  favours,  ckbct 
granted  at  [^  treaty,  or  through  gratitude  for  fome  particular  fervice:  tfaoCb 
to  whom  the  fame  rights  are  refu&d  cannot  confider  thenfafarei 
as  ofiended.  The  nation  does  not  efteem  the  advantage  accming 
from  thofe  ads  to  be  an  innocent  one,  fince  (he  does  not  iadi£ 
criminately  allow  them  to  all  nations :  and  (he  may  confier  oa 
whom  ihe  pleafes  any  rights  over  her  own  property,  without  af« 
fording  jufl  grounds  to  any  body  elfe,  either  for  uttering  a  coou 
plaint)  or  forming  pretenfions  to  the  fame  favour. 
{  T39.  Humanity  is  not  confined  to  tlie  bare  grant  of  a  permiflion  to 
The  nation  foreign  nations  to  make  an  innocent  ufe  of  what  belongs  to  os: 
Surtcoufc  *^  moreover  requires  that  we  ihouid  even  facilitate  to  them  tba 
means  of  deriving  advantage  from  it,  fo  far  as  we  can  do  this  with-* 
out  injury  to  ourfelves.  liius  it  becomes  a  well-regulated  ftate  to 
promote  the  general  edabliiliment  of  inns  where  travellers  ma]f 
procure  lodging  and  food  at  a  fair  price,-— to  watch  over  thetf 
fafety, — and  to  fee  that  they  be  treated  with  equity  and  haonnity. 
A  polite  nation  {hould  give  the  kindeft  reception  to  foreigners«  re* 
ceive  them  with  politenefs,  and  on  every  occafion  fhew  a  difpo« 
fition  to  oblige  them.  By  thefe  means  every  citixen,  while  he 
difcharges  his  duty  to  mankind  in  genera),  will  at  the  fame  time 
render  efiential  fervices  to  his  country.  Glory  is  the  certain  re» 
ward  of  virtue ;  and  the  good-will  which  is  gained  by  an  amiable 
charafter,  is  often  productive  of  confcquences  highly  important 
to  the  ftate.  No  nation  is  entitled  to  greater  praife  in  this  refped^ 
than  the  French :  foreigners  no-whcre  meet  a  reception  more 
agreeable,  or  better  calculated  to  prevent  their  regretting  the  ini« 
menfe  fums  they  annually  fpend  at  Paris. 

6  CHAP. 
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C  H  A  P.    XI, 

Of  Ufueapiim  and  Prefcrlption  Q»mng  Naihnsm 

LET  U9  conclade  what  relates  to  domain  and  property  widl 
an  examination  of  a  celebrated  queftion  on  which  tfa« 
kamed  are  much  ditided.  It  is  afked  whether  ufucapiion  and 
ffifcrifthn  can  take  place  between  independent  nations  and 
ftatesr 

Ufitcaptiom  is  the  acqoifition  of  domain  fotmded  om  a  long  pot*    $  u^ 
ieffion^  uninterrupted  aikl  undifpnted,-— that  is  to  fay,  an  acquifi-i  l^fin»«»oii 
tion  fidely  proted  by  this  poiTeflion.    Wolf  defines  it»  an  acqai6«  ^.q^^* 
tioo  of  domain  founded  on  a  prefumed  defertion.    His  defuritioii  prefcrip- 
cxpiains  the  manner  in  which  a  long  and  peaceable  poiTefiiDh  may  ^^'"^* 
fenre  to  eftaUilh  the  acquifition  of  domain.     Modcftinus,  Digifim 
U.  %»de  Ufurp*  tf  Ufucap^  fay8>  in  conformity  to  the  principlea 
of  the  Raman  law,  that  ujucaptton  is  the  acquifition  of  (k>main  by 
pofieffioB  continued  during  a  certain  period  {Hrefinribed  by  lav. 
Thefe  three  definitions  are  by  no  means  incompatible  with  each 
other;  and  it  is  eafy  to  reconcile  them  by  fetting  afide  n^tat  relates 
to  the  civil  law  in  the  laft  of  the  three.    In  the  firft  of  them,  ws 
hare  CDdeaTOttred  clearly  to  exprefs  the  idea  commonly  affixed 
to  the' term  ufmcaption. 

Prefcriftmt  is  the  excIuGon  of  all  pretenfiond  to  a  ri^t^— att' 
exdttfion  founded  on  the  length  of  time  duria^  which  that  right 
has  been  nq^lefbed ;  or,  according  to  Wolf's  defitiition,  it  is  the 
loft  of  an  inherent  right  by  tirtue  of  a  prefnmed  confent*  This 
definition^  too,  is  juft ;  that  is,  it  explains  how  a  right  may  be 
ferfcked  by  long  negleft  s  and  it  agrees  with  the  nominal  defi- 
nition we  give  of  the  term,  prefcrtptiofiy  in  which  we  confine  our<« 
ielfcs  to  the  meaning  nfnally  annexed  to  the  word.  As  to  the 
itft,  the  term  ufucapiion A%  but  little  ufed  in  French  ;  and  the 
word  frejcription  implies,  in  that  language,  everip  thing  expreflcd 
bf  the  Latin  terms  ufucaplo  and  pretfcrlpti$  :  wnerefore  we  (ball 
Bnke  n(e  of  the  word  pnfcripuon  wherever  we  have  not  particu* 
hr  icaibns  for  employing  the  other. 

Now,  to  decide  the  queftion  we  have  propofed,  we  muft  firft     $  m'- 
fee  whether  ufucaption  and  prefcription  are  derived  from  the  law  iJ^^^!?**" 
of  aature.     Many  iiluftrious  authors  have  aflerted  and  proved  fcriptlon 
dieia  to  be  fo  ♦.    Though  in  this  treatife  we  frequently  fappofe  dcnvca 
Ac  reader  acquainted  with  the  law  of  nature,  it  is  proper  in  this  [[^^f** , 
phce  to  eftablifli  the  decifion,  fince  the  aflfair  is  difputed.  .  ttne." 

Nature  has  not  herfelf  eftablifhed  a  private  property  over  any 
of  her  gifts,  and  particularly  over  land :  ihe  only  approves  its 
cftaUiihment,  for  die  advantage  of  the  human  race.     On  this 

*  Sec  Grotioi  de  Jure  Belli  ic  Pacis,  lib.  ii.  can.  W, — PulTeiidorf.  Jus  NaL  U 
GeUL  Ub.iT.  cap.  xii.--aad  cfpccially  Wuliius,  Jus  mt.  ^m  m,  cap.  viL 
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ground,  then,  it  would  be  abfurd  to  fuppofe,  that,  after  the  intro- 
duftion  of  domain  and  property,  the  law  oJF  nature  can  fecurc  to 
a  proprietor  any  right  capable  of  introducing  diforder  into  human 
focicty.  Such  would  be  the  right  of  entirely  negle£ling  a  thing 
that  belongs  to  him, — of  leaving  it  during  a  long  fpaoe  of  time, 
under  all  tne  appearances  of  a  thing  utterly  abandoned  or  not  be- 
longing to  him, — and  of  coming  at  length  to  wreft  it  from  a 
bona-fide  pofieflbr,  who  has  perhaps  dearly  purchafcd  his  title  to 
it, — who  has  received  it  as  an  inheritance  from  his  progenitors, 
or  as  a  portion  with  his  wife, — and  who  might  have  made  other 
acquifitions,  had  he  been  able  to  difcover  that  the  one  in  quel- 
tion  was  neither  folid  nor  lawful.  Far  from  giving  fuch  a  right, 
the  law  of  nature  lays  an  injunAion  on  the  proprietor  to  take  care 
of  his  property,  and  impofes  on  him  an  obligation  to  make  known 
his  rignts,  that  others  may  not  be  led  into  error :  it  is  on  tbcfe 
conditions  alone  that  ihe  approves  of  the  property  vefted  in  him, 
and  fecures  him  in  the  pofTeflion.  If  he  has  negle^ie^  it  for  fuch 
a  length  of  time  that  he  cannot  now  be  admitted  to  reclaim  it 
without  endangering  the  rights  of  others,  the  law  of  nature  will 
no  longer  allow  him  to  revive  and  afiert  his  claims.  We  mud 
not  therefore  conceive  the  right  of  private  property  to  be  a  right 
of  fo  extenfive  and  imprefcriptible  a  nature,  that  the  proprietor 
may,  at  the  riik  of  every  inconvenience  thence  refulting  to  human 
fociety,  abfolutcly  negle£l  it  for  a  length  of  time,  and  afterwards 
reclaim  it,  according  to  his  caprice.  With  what  other  view  than 
that  of  the  peace,  the  fafety,and  the  advantage  of  human  fociety, 
does  the  law  of  nature  ordain  that  all  men  ihould  refjpcA  the 
right  of  private  property  in  him  who  makes  ufe  of  it  ?  For  the 
fame  reafon  therefore,  the  fame  law  requires  that  every  proprie- 
tor, who  for  a  long  time  and  without  any  juft  reafon  negle^^s  his 
right*  (hould  be  prefumed  to  have  entirely  renounced  and  aban* 
doned  it.  This  is  what  forms  the  abfolute  prefumption  (juris 
l^  dejure)  of  its  abandonment,— a  prefumption,  upon  which 
another  perfon  is  legally  entitled  to  appropriate  to  himfelf  the 
tiling  fo  abandoned.  The  abfolute  prefumption  does  not  here 
fignify  a  conjefture  of  the  fecret  intentions  of  the  proprietor,  but 
a  maxim  which  the  law  of  nature  ordains  fliould  be  confidered  as 
true  and  invariable, — and  this  with  a  view  of  maintaining  peace 
and  order  among  men.  Such  prefumption  therefore  confers  a  ti- 
tle as  firm  and  juft  as  that  of  property  itfelf,  and  edabliflied  and 
fupported  by  the  fame  reafons.  The  bona- fide  poifeflbr,  refting 
his  title  on  a  prefumption  of  this  kind,  has  then  a  right  which  is 
approved  by  the  law  of  nature;  and  that  law,  which  requires  that 
the  rights  of  each  individual  (hould  be  flable  and  certain,  does  not 
allow  any  man  to  difturb  him  in  his  pofleflion. 

Tlie  right  of  ufucaptlon  properly  fignifies,  that  the  bona^Jide^oU 
feflbr  is  not  obliged  to  fuffer  his  right  of  property  to  be  difputed 
after  a  long-continued  and  pciiccable  poflelFion  on  his  part:  he 
proves  that  right  by  the  very  circumRance  of  polTcffion,  and  fcts 
up  the  plea  of  prcfcription  in  bar  to  tlic  claims  of  the  pretended 
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proprietor.  Nothing  can  be  more  equitable  than  tliis  rule.  If 
the  claimant  were  permitted  to  prove  his  property,  he  might  hap- 
pen to  bring  proofs  very  convincing  indeed  in  appearance,  but,  in 
f icl,  deriving  all  their  force  only  from  the  lofs  or  deftruflion  of 
fonic  document  or  deed  which  would  have  proved  how  he  had 
cither  loil  or  transferred  his  right.  Would  it  be  reafonable  that 
be  (bould  be  allowed  to  call  in  queflion  the  rights  of  the  poBkSoXs 
when  by  his  own  fault  he  has  fuSered  matters  to  proceed  to  fucli 
a  ftate,  that  there  would  be  danger  of  midaking  the  truth  ?  If  it  be 
neceflary  that  one  of  the  two  iliould  be  expofed  to  lofe  his  pro- 
penjr,  it  is  juft  it  (hould  be  the  party  who  is  in  fault. 

It  is  true,  that  if  the  bona-fidc  pofleiTor  (hould  difcover  with 
perfect  certainty,  that  the  claimant  is  the  real  proprietor,  and  has 
never  abandoned  his  right,  he  is  bound  in  confcience,  and  by  the 
internal  principles  of  juftice,  to  make  reftitution  of  whatever  ac* 
ccIGon  of  wealth  he  lias  derived  from  the  property  of  the  claim- 
ant. But  this  edimation  is  not  eafily  made;  and  it  depends  on 
circumilances. 

Ai  prefcription  cannot  be  grounded  on  any  but  an  abfolute  or    f  142. 
lawful  prefumption,  it  has  no  foundation,  if  the  proprietor  has  not  ^^^^  5®"*" 
really  neglefted  his  right.     This  condition  implies  three  particu-  qHH^  fj^" 
Ian:  i,  that  the  proprietor  cannot  allege  an  invincible  ignorance,  ordinary 
cither  on  his  own  part,  or  on  that  of  the  perfons  from  whom  he  P"f«"p- 
deiiTeshis  right ; — 2.  that  he  cannot  juttity  his  filence  by  lawful  *""** 
uid  fubftantial  rcafons  \ — 3,  that  he  has  ncgleAed  his  right,  or 
keptfilence  during  a  conficierable  number  of  years:  for  the  neg- 
ligence of  a  few  years,  being  incapable  of  producing  confufioii, 
^od  rendering  doubtful  t!ie  refpc^live  rights  of  the  parries,  is  not 
fufficient  to  found  or  authorifc  a  prcfumption  of  relinquiihment. 
It  ii  impoflible  to  determine  by  tlie  law  of  nature  the  number  of 
yean reauttcd  to  found  a  prefcription:  this  depends  on  the  na« 
tttxeof  tiic  property  difputcd,  and  the  circumilances  of  the  cafe. 

What  we  have  remarked  in  the  preceding  feflion,  relates  to  §  t.\u 
ordinary  prefcription.  'I  here  is  another  called  immemonalf  bc-^^memo. 
^fe  it  is  founded  on  immemorial  pofiefTion, — that  is,  on  a  pof-J"?^'** 
Mion,  tlie  otiifin  01  which  is  unknown,  or  fo  deeply  involved  in 
Alcurity,  as  to  allow  no  poiniulity  of  proving  whether  the  pof* 
fcHbr  has  really  derived  his  right  from  the  original  proprietor,  or 
itceived  the  pofleinon  from  another.  This  immemorial  prefcrip* 
^n  fircurcs  the  poirclFor's  right,  beyond  the  power  of  recovery : 
lor  itaflbrds  a  legal  prefumption  that  he  i<%  the  proprietor,  as  long 
>S the  adverfe  party  faiU  to  adduce  fuhtlantial  reafons  in  fupport 
'l' his  claim  :  and,  iiuieed,  whence  eouUl  thcfc  reafons  be  dc- 
nvcd,  fincc  the  origin  of  the  poirelTion  is  loll  in  the  obfcurity  of 
time?  It  ought  even  to  ferure  the  poflciror  iigaiiift  every  preteu« 
fcn contrary  to  his  right.  ^Vhat  would  be  the  cafe  were  it  per- 
mitted to  call  in  quePtion  a  ri^lkt  ackno.vlcil^cd  time  immemorial, 
•"hen  the  means  of  proving  ii  were  de^lioytd  by  timj?  Immemo- 
rial potTeliion  therefore  id  an  irrcfragabL-  title,  and  in-i^nemorial 
fKcfcriftiou  admits  of  no  exception:  both  arc  founded  on  a  pre- 
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fumption  which  the  law  of  nature  direds  us  to  receive  as  an 
contcflable  truth, 
f  144-        In  cafes  of  ordinary  prefcription,  the  fame  argument  cao. 
Slc*T"^    be  ufcd  againft  a  claimant  who  alleges  juft  reafons  for  his  filo 
re^onlfror  3^  ^^^  impoflibility  of  fpeaking,  or  a  well-founded  fear^  &c. 
his  illence.  caufe  there  is  then  no  longer  any  room  for  a  prefumption  thx^^^ 
has  abandoned  his  right.  It  is  not  his  fault  if  people  nave  thoL^o 
themfelves  authorifed  to  form  fuch  a  prefumption  ;  nor  ou^^ti 
to  fuflfer  in  confequence:  he  cannot  therefore  be  debarred    ^ 
liberty  of  clearly  proving  his  property.     This  method  of  defesce 
in  bar  of  prefcription  has  been  often  emploved  againft  jmncet 
whofe  formidable  power  had  long  filenced  tne  feeble  vioiais  of 
their  ufurpations. 
S 145*         It  is  alfo  very  evident  that  we  cannot  plead  prefcription  in  op- 
ftlfficientr  P°^^^*^"  ^^  ^  proprietor  who,  being  fox  tneprefent  unable  topn^ 
(hewing      fecute  his  right,  coniines  himfelf  to  a  notification,  by  any  token 
that  he  does  whatever,  fufikient  to  fliew  that  it  is  not  his  intention  to  aban- 
"ITbi*^*"    don  it.     Proteils  anfwer  this  purpofe.     With   fovereigns  it  ii 
don  hU*      ufual  to  retain  the  title  and  arms  of  a  fovereignty  or  a  proTince, 
rights         as  an  evidence  that  they  do  not  relinquifli  their  claims  to  it. 

5  146.  Every  proprietor,  vvho  exprefsly  commits  or  omits  certain  wBtM 
Prefcrip-  which  he  cannot  commit  or  omit  without  renouncing  his  right, 
rionfound-  fufficicntly  indicates  by  fuch  commifEon  or  omiffion  that  it  is  not 
adionsof  1^>8  intention  to  preferve  it,  unlefs,  by  an  exprefs  refervation,  he 
tbeproprie-  declare  the  contrary.  We  are  undoubtedly  authorifed  to  conC* 
^f.  .j^f  23  (f yg  what  he  fufTiciently  manifeds  on  occafions  where  he 

ought  to  declare  tlie  truth :  confequently,  we  may  lawfully  prc- 
fume  that  he  abandons  his  right ;  and  if  he  would  aftemardi 
refume  it,  we  can  plead  prefcription  in  bar  to  his  claim. 
f  147.         After  having  (hewn  that  ufucaption  and  prefcription  are  founded 
Ufucaptioii  jn  the  la^  Qf  nature,  it  is  eafy  to  prove  that  they  are  equally* 
fcriptbn     P^^  ^^  ^^^  ^^^  ^^  nations,  and  ought  to  take  place  between  dif- 
take  place    fercnt  ftates.     For  the  law  of  nations  is  but  the  law  of  nature 
bocwccn      applied  to  nations  in  a  manner  fuitable  to  the  parties  concerned 
aauont.      (PreJini.  §  6).     And  fo  far  is  the  nature  of  the  parties  from  af- 
fording them  an  exemption  in  the  cafe,  that  ufucaption  and  pT^ 
fcription  are  much  more  neceflary  between  fovereign  ftates  thi» 
between  individuals.     Their  quarrels  are  of  much  greater  coii- 
fcquence ;  their  difputes  are  ufually  terminated  only  by  bloody 
wars ;  and  confequently  the  peace  and   happinefs  of  mankind 
much  more  pgwerfully  require  that  pofleffion  on  tlie  part  of  fe* 
vereigns  fhould  not  be  eaiily  difturbed, — and  that,  if  it  has  for* 
confuicrablc  length  of  time  continued  uncontefted,  it  (hoold  I* 
deemed  juft  and  inclifputable.   Were  we  allovcd  to  recur  to  ant** 
quity  on  every  occafion,  there  are  few  fovereigns  who  could  en- 

i'uy  their  rights  in  fccurity,  and  there  would  be  no  peace  to  be 
lopcd  for  on  earth. 
f  148.         It  muft   however  be  confeflcd,  that,  between   nations,  ^ 
Moredifn-  rights  of  ufucaption  and  prefcription  arc  oltcn  mere  difficult i* 
t"^'ln  na-  ^^^^^^  ^-ppUcatiou,  fo  far  as  tliey  arc  founded  ou  a  prefumpwt 
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nwn  from  long  filence.     Nobody  is  ignorant  how  dangerous  it  tlons^to 
Mnmonly  is  for  a  weak  ftatc  even  to  hint  a  claim  to  the  pof&f*  '^""^  ^^^^ 
00s  of  a  powerful  monarch.     In  fuch  a  cafe,  therefore,  it  is  ""mp^rJc 
Dt  cafy  to  de<luce  from  long  filence  a  legal   prefumption  of  dcfcrtioo. 
Mudonment.    To  this  we  may  add,  that,  as  the  ruler  of  the  fo- 
lety  has  ufuaily  no  power  to  alienate  what  belongs  to  the  (late, 
is  filence,  even  though  fufEcient   to  afford  a  prefumption  of 
tnndonment  on  his  own  part,  cannot  impair  the  national  right 
r  that  of  his  fucceifors.     The  queftion  then  will  be,  whether 
M  nation  lias  negle£Ved  to  fupply  the  omifBon  caufed  by  the 
lence  of  her  ruler,  or  has  participated  in  it  by  a  tacit  appro- 
Qtion. 

But  there  are  other  principles  that  eftablifli  the  ufe  and  force  f  '49-. 
if  prefcription  between  nations.  The  tranquillity  of  the  people,  J?*,^J'5i"r 
:he  fafety  of  dates,  the  happinefs  of  the  human  race,  do  not  al-  enforce  )>re- 
low  that  the  poffeflions,  empire,  and  other  rights  of  nations  fcrii^ii 
(houid  remain  uncertain,  fubjc£l  to  difpute,  and  ever  ready  to 
occafion  bloody  wars.  Between  nations  therefore  it  becomes  ne- 
ccfiary  to  ailmit  prefcription  founded  on  length  of  time,  as  a  valid 
and  inconteflable  title.  If  any  nation  has  kept  filence  through 
fear,  and  as  it  were  through  ncceffity,  the  lofs  of  her  right  is  a 
nisfonQne  which  ihe  ought  patiently  to  bear,  fince  (he  could 
M  avoid  it :  and  why  fiiould  ihe  not  fubmit  to  this  as  well  as 
t»  liive  her  towns  and  provinces  taken  from  her  by  an  uiijuH 
€MK|ueror,  and  to  be  forced  to  cede  them  to  him  by  treaty  r  It 
k  however  only  in  cafes  of  lonp-continued,  undifputcd,  and  un- 
ittemipted  poflcfTion,  thr^  prefcription  is  eftabliihed  on  thefc 
IRmnds,  becaufe  it  is  ncceflary  that  affairs  fhould  fome  time  or 
«dier  be  brought  to  a  conclufion,  and  fettled  on  a  firm  and  folid 
feondation.  But  the  cafe  is  different  with  a  pofleflion  of  only 
afcv  years*  continuance,  during  which  the  party  whofe  rights 
>K  invaded  may  from  prudential  reafons  find  it  expedient  to 
kcp  filence,  without  at  the  fame  time  affording  room  to  accufe 
fa  of  fuffering  things  to  become  uncertain,  and  of  renewing 
funtb  without  end. 

^  Al  to  immemorial  prefcription,  what  we  have  faid  refpefKn^ 
it(C  143)  is  fufficient  to  convince  every  one  that  it  ought  necel- 
my  to  take  place  between  nations 


J  with  a  view  to  the  general  advantage,  and  even  to  ilie  pri-  natioMC^ 
VHcintvreft  of  each  individual  nation.  t)ii«fubjcd. 

Prefcription  of  many  years'  Handing,  as  well  as  ufucaption,  is 
kn^abliRied  by  (he  voluntary  law  of  nations  (Prelim.  §  21). 

Nay  more,  as  by  virtue  of  that  law  nations  are,  in  all  doubtful 
!rfet,  fuppofed  to  (tand  on  a  fooling  of  equal  right  in  treating 
rifh  eacn  other  (ibid.),  prefcription,  when  founded  on  long  un- 
ifpoted  pofllfFion,  ought  to  have  its  full  offed  between -nations, 
nchout  admitliiig  any  allegation  of  the  poirdfion  being  unjuft* 
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Law  of 
treatits  or 
ofcuftom 
is  this 
sittUcr. 


unlcfs  the  evidence  to  prove  it  be  very  clear  and  convinckig 
deed.  For,  without  fuch  evidence,  every  nation  is  to  be  cprrn: 
dered  as  a  bona-fide  pofleflbr.  Such  is  the  right  that  a  fovere— y 
ftate  ought  to  allow  to  other  dates  ;  but  to  herfdf  (he  Ihc:^ 
only  allow  the  ufe  of  the  internal  and  neceflfarv  right  (Preft.  J, 
§  28).  It  is  the  bona-fide  pofleflbr  alone,  wnofe  prelcrip'^Ji 
will  (land  the  teft  of  confcience. 

Since  prefcription  is  fubje£b  to  fo  many  difficulties,  it  wo-q/i 
be  very  proper  that  adjoining  nations  (hould  by  treaty  adcpi 
fome  rule  on  this  fubjed,  particularly  with  refpe£l  to  the  niain< 
ber  of  years  required  to  found  a  lawful  prefcription,  fince  tlu9 
latter  point  cannot  in  general  be  determined  by  the  law  of  na- 
ture alone.  If,  in  default  of  treaties,  cuftom  has  determined 
any  thing  in  this  matter,  the  nations  between  whom  thiscuftoBi 
is  in  force,  ought  to  conform  to  it  (Prelim.  §  26). 


Nature  of 
creatxct. 


?  M3- 
Pa6^ionji,a- 
grccmcnts, 
or  conven- 
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By  whom 
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CHAP.    XII. 

Of  Treaties  of  Alliance^  and  other  public  Treaties. 

rri  H  E  fubjcft  of  treaties  is  undoubtedly  one  of  the  moll  Im- 
X  portant  that  the  mutual  relations  and  affairs  of  nations  can 
prefent  us  with.  Having  but  too  much  reafon  to  be  convinced 
of  the  little  dependence  that  is  to  be  placed  on  the  natural  obli- 
gations of  bodies  politic,  and  on  the  reciprocal  duties  impofe<l 
upon  them  by  humanity, — the  mod  prudent  nations  endeavour 
to  procure  by  treaties  thofe  fuccours  and  advantages  which  Ac 
law  of  nature  would  infurc  to  them,  if  it  were  not  rendered  io* 
cffeftual  by  the  pernicious  counfels  of  a  falfe  policy. 

A  treaty,  in  Latin  /ar^wi,  is  a  compact  made  with  a  view  to  tW 
public  welfare  by  the  fuperior  power,  eitlier  for  perpetuity,  or  fof 
a  conGderable  time. 

The  compafts  which  have  temporary  matters  for  their  objcS 
are  called  agreements,  conventions,  and  paftions.  They  a*^ 
accomplifhed  by  one  fmgle  adl,  and  not  by  repeated  afts.  Thcfc 
compafts  are  perfeded  in  their  execution  once  for  all :  trcalic 
receive  a  fucceflivc  execution  whofe  duration  equals  that  of  the 
treaty- 
Public  treaties  can  only  be  made  by  the  fuperior  powers,  bf 
fovercigns  who  contraft  in  the  name  of  the  (late.  Thus  con- 
ventions made  between  fovereigns  refpefting  their  own  priva^ 
affairs,  and  thofe  between  a  fovcreign  and  a  private  pcrfoni  ^ 
not  public  treaties. 

The  fovereign  who  poflefles  the  full  and  abfolute  authontji 
has,  doubtlcfs,  a  right  to  treat  in  the  name  of  the  ftate  he  rcprc* 
fcnts ;  and  his  engagements  are  binding  on  the  whole  natioo- 
But  all  rulers  of  ftatcs  have  not  a  power  to  make  public  trcadc* 
by  their  own  authority  alone  :  fome  are  obliged  to  take  the  advicC 
01  a  fcnatc,  or  of  the  reprcfentatives  of  th^  nation.  It  is  fromtfc 
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jnd^mental  laws  of  each  (late  that  wc  mu(t  learn  where  refides 
ic  authoricy  that  is  capable  of  contrading  wiih  validity  in  the 
ame  of  the  (late. 

Notwithilanding  our  afTertion  above,  that  public  treaties  are 
lade  only  by  the  fuperior  powers,  treaties  of  that  nature  may 
eveithelefs  be  eiiteied  into  by  princes  or  communities  wholia\e 
right  to  contract  them,  either  by  the  concefTion  of  the  fovercign, 
r  by  the  fundamental  laws  of  the  ilate,  by  particular  rcferva- 
ons,  or  by  cuilom.  Thus  the  princes  and  fiee  cities  of  Ger- 
lany,  though  dependent  on  the  emperor  and  the  empire,  have 
lie  right  of  forming  alliant.cs  with  foreign  powers.  The  con- 
Litutions  of  tlie  empire  give  them,  in  this  as  in  many  other  re- 
peels,  the  rights  of  fovcrtignty.  Some  cities  of  Switzerland, 
hough  fubjea  to  a  prince,  have  made  alliances  with  the  can- 
ons: the  permiffion  or  toleration  of  the  foverei^n  has  j;ivcn 
>irth  to  fuch  treaties,  and  long  cudom  has  eliablifncd  the 
right  to  contract  them. 

As  a  (late  that  has  put  herfelf  under  the  protedion  of  another,  ^5  '^^* 
has  not  on  that  account  foi  feited  her  charailer  of  fovereignty  { lioolc  j  ft^tc  un- 
I.  ^  192),  flie  may  make  treaties  and  contract  alliances,  uulcfs  fliC  dcr  protcc- 
has,  in  the  treaty  of  protection,  exprcfslv  renounced  ili.it  right.  *»'»« '"•y 
Bttt  flic  conthiues  for  «:vcr  after  bound  oy  this  treary  of  piotec-  ^^'^^^ 
tion,  fo  tliat  flic  cannot  enter  into  any  engagements  contrary  to 
itt— that  is  to  fay,  engagements  which  violate  the  cxprefs  condi- 
tions of  the  protection,  or  that  are  in  their  own  nature  repugnant 
to  every  treaty  of  protection.     Thus  the  protected  (late  cannot 
pnHQife  a(riilance  to  the  enemies  of  Iicr  prote>rtor,  nor  grant  them 
»pa(rage. 

So?crc»;7ns  treat  with  each  other   throu;;h  the   medium   of     ^,M*' 

rts  or  proxies  who  are  inveiled  with  fufTicicnt  powers  for  ci.ndudcd 
purpofC)  and  are   commonly   called  plenipotentiaries.     To  by  (>rMic» 
Adr  office  we  may  apply  all  the  rules  of  natural  law  which  re- "'  i;^*?'!**' 
^ped  tilings  done  by  cjmmiJiDn.     The  rights  uf  the  proxy  arc  ^^*'^**'^^^ 
•ttersained  by  the  inllructioiib  that  arc  given  Iilni :  he  mull  not 
fabte  from  them ;  but  evcvy  promile  which  lu  m»ikes  in  the 
^Brmsof  his  commidion,  and  within  the  extent  of  his  power>,  is 
bioding  on  his  conitituent. 

At  prcfent,  in  order  to  avoid  all  danger  and  dlfTiculty,  priiices 
•tfcrvc  to  thcmfelves  the  power  of  ratifying  what  ha?,  b'.rn  con- 
dii|jed  upon  in  ilair  name  by  their  minillers.  The  plenip  ten- 
^Urjcontmiirion  is  but  a  procuration  cu:n  L'.'c^a,  li"  this  com- 
■ulfion  were  to  have  its. full  efiect,  they  could  not  be  loj  dr- 
Clmfpe£t  in  giving  it.  liut  as  piinees  r.mnot  o:  her  v.  If-  iImti  by 
Jwce  of  arms  be  compjiird  to  fuiiil  \\.S\x  civ^  i;:jmcii:-,  it  is 
Jiftoniary  to  place  no  dependence  on  tlicir  treaties,  tili  il.ey 
■»»e agreed  to  and  ratiiica  then:,  'i'hns,  «is  every  agreement 
to'-cbt'thc  miniltcr  rL-main^.  iiivalid  tii!  fanclio-ied  by  tlic  priiKw's 
'Mificaiidh,  there  is  Icfs  davv; jr  \\\  \r\i\v.\i  him  with  unilntired 
powers.  But  before  a  pu:.ce  can  ho:.»  uiaMy  refufe  to  ratify  a 
COnpicl  made  in  virtue  of  Inch  plenipv^tentiary  conimilTior!,  he 
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fliould  be  able  to  allege  ftrong  and  fubftantial  reafons,  and,    \i 

particular,  to  prove  that  his  minifter  has  deviated  from  his  in 

ftruftions. 
(;  U7-       A  treaty  is  valid  if  there  be  no  defedl  in  the  manner  in  whic] 
^*^*^"y **^ it  has  been  concluded:  and  for  this  purpofe  nothing  more  cai 

be  required,  than  a  fufficient  power  in  the  contra£ling  parties 

and  their  mutual  confcnt  fufiiciently  declared. 
,§  158-       An  injury  cannot  then  render  a  treaty  invalid.     He  who  cn- 
not"rcndcr'^^'^  into  engagements  ought  carefully  to  weigh  every  thing  bc- 
them  void,  fore  he  concludes  them  ;  he  may  do  what  he  pleafes  vrith  his  own 

Eroperty,  forego  his  rights,  and  renounce  his  advantages,  as 
e  thinks  proper ;  the  acceptor  is  not  obliged  to  inquire  into 
his  motives,  and  to  eftimate  their  due  weight.   If  we  might  recede 
from  a  treaty  becaufe  we  found  ourfelves  injured  by  it,  there 
would  be  no  (lability  in  the  contra£l^  of  nations*     Civil  laws 
may  fet  bounds  to  injury,  and  determine  what  degree  of  it  (hall 
be  capable  of  invalidating  a  contraft.     But  fovcrcigns  arc  fub- 
jc£t  to  no  fuperior  judge.     How  (liall  they  be  able  to  prove  the 
injury  to  each  other's  (atisfaftion  ?  Who  fliall  determine  the  de- 
gree of  it  fufRcient  to  invalidate  a  treaty  ?  The  peace  and  happi- 
r.efs  of  nations  manifeftly  require  that  their  treaties  fbould  not 
depend  on  fo  vague  and  dangerous  a  plea  of  invalidity, 
^  i.-t;*       A  fovereign  ncverthelefs  is  in  confcience  bound  to  pay  a  re* 
l>uty  of      gjj,,j  fQ  equity,  and  to  obferve  it  as  much  as  pofllible,  in  all  hfS 
ahi*rcfncci.  treaties.    And  if  it  happens  thai  a  treaty  M'hich  he  has  concludrf 
with  upright  intentions,  and  without  perceiving  any  unfalnicfs 
in  it,  (hould  eventually  prove  difadvantagcous  to  an  ally,  nothing 
can   be  more  honourable,  more   praifeworthy,  more  confonn- 
able   to    the    reciprocal   duties   of   nations,   than   to  relax  the 
terms  of  fuch  treaty  as  far  as  he  can  do  it  confidently  with  his 
duty  to  himfclf,  and  without  expofing  himfelf  to  danger,  o^ 
incurring  a  confidcrable  lafs. 
§  160.        Though  a  fimple  injury,  or  fomc  difadvantage  fn  a  treaty|b^ 
Nullity  of   j^Qf  fulFicient  to  invalidate  it,  the  cafe  is  not  the  fame  with  ihofe 
whicli  arc   J"convenienccs  that  would  lead  to  the  ruin  of  the  nation.    Sioc^i 
pcrniiiDus   in  the  formation  of  every  treaty,  the  contracting  parties  mufth^ 
toUicllate.Y^,||(.j|  ^y[([^  fuflTiciLnt  powers  for  the  purpofe,  a  treaty  pernici- 
ous to  the  ilatc  is  null,  and  not  at  all  obligatory,  as  no  conduc- 
tor of  a  nation  has  the  power  to  enter  into  cni^agemcnts  to  <io 
fuch  tliiirgs  as  are  capable  of  dcflroying  th-z  Itate,  for  whcft 
fafety  the  government  is  intruftcd  to  him      The  nation  itfcl'« 
bcin^  ncceTfarily  obliged  to  perform  every  thing  rccjuircd  for  ii' 
prcfcrvation  andfafcty  (Boole  I.  §  16,  &c.),  cannot  cnttr  intocn- 
ji.i;rcmcnts  contrary  to  its  indifpenfable  obligations.     In  thcy^''^ 
1506,  the  ftates  gcnerr.l  of  the  kingdom  of  France,  afiembled  ** 
Tour<i,  engaged  Louis  XII.  to  break  the  treaty  he  h.^d  conclude^ 
with  tlie  emperor  Maximilian,  and  the  archduke  Philip,  his  fc*^' 
b:caufe  that  treaty  was  pernicious  to  the  kingdom.     They  al"-^ 
decided,  that  neither  the  treaty,  nor  the  oath  that  had  accom* 
panied  it,  could  be  binding  on  tlie  king,  who  had  no  right  to 
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tlicnate  the  property  of  the  crown  ♦.     We  have  treated  of  this 
htter  fource  of  invalidity  in  the  twenty- firft  chapter  of  Book  I. 

For  the  fame  reafon — the  want  of  fulEcient  powers — a  treaty      §  i6r. 
concluded  for  an  unjuft  or  diOioneft  purpofe  is  abfolutely  null  ^^uiUty  of 
and  Toid, — ^nobody  having  a  right  to  engage  to  do  things  con-  niadTforan 
trary  to  the  law  of  nature.     Thus,  an  oSenGve  alliance,  madeunju'lor 
for  the  purpofe  of  plundering  a  nation  from  whom  no  injury  has  <l»<honcft 
been  received,  mar  or  rather  ought  to  be  broken.  ^"^P^  *• 

It  is  afked,  whether  it  be  allowable  to  contraft  an  alliance  with      §  '62* 
a  nation  that  docs  not  profefs  the  true  religion,  and  whether  trea-  ]^*Ji^!!j^ugg 
tics  made  with  the  enemies  of  the  faith  are  valid  ?  Grotius  has  may  be 
treated  this  fubjefi  at  large  f  :  and  the  difcuflion  might  have  been  conrraAcd 
neccflary  at  a  time  when  party-rage  ftill  obfcured  thofc  principles  ^jj,^ijj°^'^^ 
which  it  had  long  caufcd  to  be  forgotten  2  but  we  may  venture  profef  the 
to  believe  that  it  would  be  fuperfluous  in  the  prefent  age      The  true  rcU- 
hw  of  nature  alone  regulates  the  treaties  of  nations :  the  dilFer-  ^^^^' 
cnce  of  religion  is  a  thing  abfolutely  foreign  to  them.    DifTerent 
people  treat  with  each  other  in  quality  of  men,  and  not  under 
the  cliaradler  of  Chriftians,  or  of  Mahommedans.    Their  com* 
inon  fafety  requires  that  they  fhould  be  capable  of  treating  with 
each  other,  and  of  treating  with  fecurity.     Any  religion  that 
ihould  in  this  cafe  clafh  with  the  law  of  nature,  would,  on  the 
fery  face  of  it,  wear  the  (tamp  of  reprobation,  and  could  not 
pretend  to  derive  its  origin  from  the  great   author  of  nature, 
vho  is  ever  fteady,  ever  confident  with  himfelf.    But  if  the 
maxims  of  a  religion  tend  to  eftabliQi  it  by  violence,  and  to  op- 

trtfs  all  thofe  who  will  not  embrace  it,  tne  law  of  nature  for- 
ids  us  to  favour  that  religion,  or  to  contra£^  any  unnecefTiry  al- 
liances with  its  inhuman  followers;  and  the  common  fafety  of 
mankind  invites  them  rather  to  enter  into  an  alliance  againfl: 
fiich  a  people, — to  reprefs  fuch  outrageous  fanatics,  who  diilurb 
the  public  repofe,  and  threaten  all  nations. 

It  is  a  fettled  point  in  natural  law,  that  he  who  has  made  a     ^.'^^ 
promife  to  any  one,  has  conferred  upon  him  a  real  right  to  re-  ©f  „^ivf,'J? 
Ittirc  the  thing  promifed, — and  confequently,  that  the  breach  of  ir.^  irca- 
tperfeft  promife  is  a  violation  of  another  perfon's  right,  and  as  tics. 
evidently  an  a£t  of  injuftice,  as  it  would  be  to  rob  a  man  of  his 
property.   The  tranquillity,  the  happinefs,  the  fecurity  of  the  hu- 
man race,  wholly  depend  on  juftice,— on  the  obligation  of  paying 
t  regard  to  the  rights  of  others.     The  refpe£l  which  others  pay 
to  our  rights  of  domain  and  property  conftitutes  the  fecurity  of 
ouraftual  poflcffions ;  the  faith  of  promifes  is  our  fecurity  for  tilings 
that  cannot  be  delivered  or  executed  upon  the  fpot.    There  would 
fio  longer  be  any  fecurity,  no  longer  any  commerce  between  man- 
kind, if  they  did  not  think  themfelvcs  obliged  to  keep  faith  with 
ejch  other,  and  to  perform  their  promifes.     This  obligation  is 
then  as  neceflary,  as  it  is  natural  and  indubitable^  between  na- 

*  See  the  French  hiftorlant. 

t  De  Jure  Belli  et  Pacis,  lib.  ii.  cap.  xv.  §  8.  ct  feq. 
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with  refpeit  to  all  the  articles  that  do  not  c!a(h  with  the  prior 
Ircaty. 

There  is  nothing  to  prevent  a  foverelgn  from  entering  into  en-     §  t66. 
gagements  of  the  fame  nature  with  two  or  more  nations,  if  he  ^*"*^  ^'f** 
be  able  to  fulfil  thofe  feveral  engagements  to  his  different  allies  concTulcd 
at  the  fame  time.     For  inftance,  a  commercial  treaty  with  one  with  fevc- 
natlon  does  not  deprive  us  of  the  liberty  of  afterwards  contract-  ^^}  T^V""^ 
iiig  fimilar  engagements  with  other  (tates,  unlets  we  have,  in  the  ^^^^^  ^^^^ 
former  treaty,  bound  ourfclves  by  a  promife  not  to  grant  the 
time  advantages  to  any  other  nation.     We  may  in   the  fame 
mannrr  promife  to  aflill  two  different  allies  with  troops,  if  we 
arc  able  to  fiirnifh  them,  or  if  there  is  no  probability  that  both 
vill  have  occafion  for  them  at  tlie  fam'i  time. 

If  r.everthclefs  the  contrary  happens,  the  more  ancient  ally  is     §  167. 
cmitljd  to  a  preference:  for  the  eneap^ment  was  pure  and  abfo-         "^°^,? 

1  •  1         r       -k  1  •  1  ^  ^  11  ^         .  ,    anc  eiM  ally 

lutt  With  refj.ccc  to  him;  v/p.ercas  we  could   not  contract   with  jnt  tied  to 
the  more  recent  ally,  without  a  rcfervation  of  the  rights  of  the  a  pr^ftr- 
former     Such  refervation  is  founded  in  jaftice,  and  is  tacitly  *^""*^' 
uiiderftood,  even  if  not  exprefsly  made. 

The  jultice  of  the  caufc  is  another  ground  of  preference  be-     §  16?. 
twctn  two  allies.     We  ought  even  to  refufe  alFiilance  to  the  ^^. *^^' ^ *?° 
one  whofe  caufe  is  unjull,  whether  he  be  at  war  with  one  of  our  ^n  u;»iull 
allies,  or  with  another  Hate :  to  alFift  him  on  fuch  an  occafion,  war. 
voald  in  the  event  be  the  fame  thing  as  if  we  had  contracted 
^  alliance'  for  an  unjull  purpofe  ;  which  we  are  not  allowed  to 
^3  (§  161).     No  one  can  be  validly  engaged  to  fupport  injuf- 
tice. 

Grotius  divides  treaties  into  tv/o  general  clafles, — fir  ft,  tkofc     §  >^9«  . 
^hicblurn  mculy  on  things  to  which  the  parties  weie  already  bound    T'^^ c  *" 
ffj  tbe  law  (ij  nuiu're^—  lecondly,  thoje  by  which  they  enter  into  jw^\x^-3x\ft%, 
ll^irengrgennnfi*.     lly  the  former  we  acquire  a  perfedl  right  to        ,   - 
things  to  which  we  b'.f.^re  had  only  an  imperfeft  right,  fo  that  J.'j^^.JJ^j^ 
wc  may   thenceforward   demand  as  our  due  what  before  we  to  things 
could  only  requeft  a?  an  oflice  of  humanity.     Such  treaties  be- ^^^^^f^V'"* 
came  very  neceilary  between  the  nations  of  antiquity,  who,  as  ^^^j'/^^^*^^ 
ve  have  already  obfeived,  did  not  think  thcmfclves  bound  to  any 
duty  towards  people  who  were  not  in  the  number  of  their  allies. 
They  are  ufeful  even  between  the  moft  polifhcd  nations,  in  order 
Ac  better  to  fccure  the  fuccours  they  may  expe£l, — to  determine 
the  meafure  and  degree  of  thofe  fuccours,  and  to  fliew  on  what 
they  have  to  depend, — to  regulate  what  cannot  in  general  be  de- 
termined by  the  law  of  nature, — and  thus  to  obviate  all  difficul- 
ties, by  providing  againft  the  various  interpretations  of  that  :aw. 
Finally,  as  no  nation  poflefles  inexhauftible  means  of  afliltance, 
it  is  prudent  to  fecure  to  ourfelves  a  peculiar  right  to  tliat  af- 
fiftance  which  cannot  be  granted  to  all  the  world. 

To  this  firft  clafs  belong  all  fimple  treaties  of  peace  and  f;  iend- 
»'P)  when  the  engagemerts  which  we  thereby  contract,  make  no 

»  Dc  Jure  E.  Ill  ct  Pacis,  lib.  ii.  cap.  xv.  J  5. 
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addition  to  thofc  duties  that  men  owe  to  each  other  as  brethren, 
and  as  members  of  tlie  human  fociety :  fuch  are  thofc  treaties 
that  permit  commerce,  palTage,  &c. 
5  J70.         If  the  afliftance  and  offices  that  are  due  by  virtue  of  fuch  z 
Scfc^trea-^^^^^^y'  fliould  on  any  occafion  prove  incompatible  with  the  du- 
ties with     ties  a  nation  owes  to  herfclf,  or  M'itli  what  the  fovcrcign  owes  to 
the  duties    his  own  nation,  the  cafe  is  tacitly  and  neceflarily  excepted  in 
•  ow-fcU*'^  the   treaty.     For  neither  the  nation  nor  the  fovercign  couM 
enter  into   an   engagement  to  negleft  the  care  of  their  own 
fafety  or  the  fafety  of  the  (late,  in  order  to  contribute  to  that 
of  their  ally.    If  the  fcvereign,  in  order  to  preferve  his  own  na- 
tion, has  occafion  for  the  things  he  has  promifed  in  the  treaty,— 
if,  for  inllance,  he  has  engaged  to  furnifh  corn,  and  in  a  time  of 
dearth  he  has  fcarcely  fufficient  for  the  fubfiftence  of  his  fub- 
jc£ts,  he  ought  without  hcfitation  to  give  a  preference  to  his 
own  nation  :  for  it  is  only  fo  far  as  he  has  it  in  his  power  to 
give    affiilance  to  a   foreign   nation,   that   he   naturally  owes 
fuch  affiftance ;  and  it  was  upon  that  footing  alone  that  he  could 
promife  it  in  a  treaty.     Now  it  is  not  in  his  power  to  deprirc 
his  own  nation  of  the  means  of  fubfiftence  in  order  to  affift  an- 
other nation  at  their  expenfc.     Neccffity  here  forms  an  excep- 
tion, and  he  does  not  violate  the  treaty,  bccaufc  he  cannot  ful- 
fil it. 
§  I7I-.        The  treaties  by  which  we  fimply  engage  not  to  do  any  evil  to 
wu'h'^w"  ^"  ^^^y^  ^°  abftain,  with  refpeft  to  him,  from  all  harm,  offence, 
ban  ly  pro-  ^nd  injury,  are  not  nccefTary,  and  produce  no  new  right,  fincc 
nuA  toiio   every  individual  already  polleiTes  a  perfect  natural  right  to  be 
iiujojury.    exempt  from  harm,   injury,  and   real  offence.     Such  treaties, 
however,  become  [very  ufetul,  and  accidentally  necefiary,  among 
thofc  barbarous  nations  who  think  they  have  a  right  to  aA  as 
they  pleafe  towards  foreigners.    They  arc   not   wholly  ufclcfc 
wiiii  nations  Icfs  favage,  who,  without  fo  far  divefting  themfclves 
of  humanity,  entertain  a  much  lefs  powerful  fenfe  of  a  natural 
cbligiilion,  than  of  one  which  they  have  themfclves  contrafted 
by  lolcmn  engagements :  and  would  to  God  that  this  manner  of 
thinking  were  entirely  confined  to  barbarians !  We  fee  too  fre- 
quent effects  of  it  among  thofe  who  boaft  of  a  perfeftion  much 
fuperior  to  the  law  of  nature.     But  the  imputation  of  perfidy  is 
prejudicial  to  the  rulers  of  nations,  and  thus  becomes  formidable 
even  to  thofe  who  are  little  felicitous  to  merit  the  appellation  of 
virtuous  men,  and  who  feel  no  fcruplc  in  filcncing  the  reproaches  * 
of  confciencc. 
^  172.         Trcaries  by  which  wc  contrafl  engagements  that  were  notion- 
Treaties     pofcd  on  us  by  the  law  of  nature,  are  either  equal  or  unequal* 
conccrnin^r      jT^^j^]  treaties  arc  thofe  in  which  the  contrading  parties  pro- 
arci.rtr.a-  mile  the  fame  things,  or  things  that  are  equivalent,  or,  nnallji 
turally<lu('.  things  that  arc  ecjuitably  proportioned,  fo  that  the  condition  of 
I  q"  1         ihc  parties  is  equal.     Such  is,  for  example,  a  dcfenfivc  alliance, 
cjtutics.      jj^  which  the  parties  reciprocally  flipulatc  for  the  fame  fuccours. 
Such  is  an  ofl'eufive  alliance,  in  v.'hich  it  is  agreed  tliat  each  of 

the 
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iie  allies  (hall  furnifti  the  fame  number  of  veflcls,  the  fame 
uoiber  of  troops,  of  cavalry  and  infantry,  or  an  equivalent  in 
efTclb,  in  troops,  in  artillery,  or  in  money.  Such  is  alfo  a  league 
1  which  tlie  quota  of  eac  h  of  the  allies  is  regulated  in  propor- 
on  to  the  intereft  he  takes  or  mav  have  in  the  defign  of  tlie  • 
uigue.  Thus  the  emperor  and  the  king  of  Evgland,  in  or- 
cr  to  induce  the  dates  general  of  the  United  Provinces  to  ac- 
cde  to  the  treaty  of  Vienna  of  the  i6th  of  March  17311  con- 
:i;ted  that  the  republic  ihould  only  promife  to  her  allies  the 
fiiilance  of  four  thoufand  foot  and  a  thoufand  horfe,  though 
hey  engaged,  in  cafe  of  an  attack  upon  the  republic,  to  furnifh 
tcr,  each,  with  eight  thoufand  foot  and  four  thoufand  horfe. 
/^^c  are  a!fo  to  place  in  the  clafs  of  equal  treaties  thofe  which 
lipuhte  that  the  allies  fhail  conCder  themfelves  as  embarked  in 
I  common  caufe,  and  (hall  act  with  all  their  (Irength.  Not- 
vithilanding  a  leal  inequality  in  their  (Irength,  they  are  nevcr- 
thckis  willing  in  this  inilance  to  confider  it  as  equal 

Equal  treaties  may  be  fubdivided  into  as  many  fpecies  as  there 
arc  of  different  tranfactions  between  fovereigns.  Thus  they 
treat  of  the  conditions  of  commerce,  of  their  mutual  defence,  of 
afibciations  in  war,  of  reciprocally  granting  each  other  a  paf* 
lage,  or  rcfufing  it  to  the  enemies  of  their  ally;  they  cn- 
pgc  not  to  build  fortreiTcs  in  certain  places,  &c.  But  it  would 
K  necdiefs  to  enter  into  thefe  particulars  :  generals  are  fuificient, 
udare  eafily  applied  to  particular  cafes. 

Nations  being  no  Icfs  obliged  than  individuals  to  pay  a  regard     §  17.1. 
to  equity,  they  ought,  as  much  as  poffiblc,  to  prefervc  equality  .^/''^.^^^  "". 
M>  their  treaties.     When,  therefore,  the  parties  are  able  recipro-  i...fMHMliry 
oily  to  afford  each  other  equal  advantages,  the  law  of  nature  in  trcatic*. 
ttquircs  that  their  treaties  fliould  be  equal,  unlefs  there  cxift 
»«c  particular  rcafon  for  deviating  from  that  equality, — fuch, 
fe  inibncc,  as  gratitude  for  a  former  benefit, — the  hope  of 
piomg  the  inviolable  attachment  of  a  natipn, — fome  private 
■otivc  which  renders  one  of  the  contrafiing  parties  particularly 
*>xiou$  to  have  the  treaty  concluded.  See.    Nay,  viewing   the 
tafadion  in  its  proper  point  of  light,  the  confideration  of  that 
pnicular   reafon   reftorcs  to    the  treaty   that  equality   which 
'^^  to  be  deilroyed   by  the  difference   of  the  things  pro- 
ftifcd. 

I  fee  thofc  pretended  great  politicians  fmile,  who  employ  all 
«orfubtilty  in  circumventing  thofe  with  whom  they  treat,  and 
*  fc  managing  the  conditions  of  the  treaty,  that  all  the  advan- 
^flull  accrue  to  their  maders.  Far  from  bluQiing  at  a  con- 
■^  fo  contrary  to  equity,  to,rc£litudc,  and  natural  honefty, 
«^  glory  in  it,  and  think'  themfelves  entitled  to  the  appella- 
^  of  aole  negotiators.  How  long  Hull  we  continue  to  fee 
^Q  in  public  characters  take  a  pride  in  practices  tliat  would 
^'>%tace  a  private  individual  ?  The  private  man,  if  he  is  void  of 
^fcicQce,  laughs  alfo  at  the  rules  of  morality  and  judice  ;  but 
be  laoghs  in  iccrct :  it  would  be  dangerous  and  prejudicial  to  liim 
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to  make  a  public  mockery  of  them.  Men  in  power  more  oper-^7 
facrifice  honour  and  honcfty  to  prefent  advantage:  but,  for^^^ 
natcly  for  mankind,  it  often  happens  that  fuch  fceming  advant^^^ 
proves  fatal  to  them  ;  and  even  between  fovcrcigns,  candcz^u 
2nd  rcftitude  are  found  to  be  the  fafeft  policy.  All  the  ful^  «i|. 
ties,  all  the  tcrgiverfiiiions  of  a  famous  miniftcr,  on  the  occarSon 
of  a  trcity  in  which  Spain  was  deeply  intercfled,  turned  at 
length  to  his  own  confufion,  and  to  the  detriment  of  his  irsna- 
fter  5  while  England,  by  her  good  faith  and  generofity  to  her  al- 
lies, gained  imircnle  credit,  and  rofc  to  the  higheft  pitch  of  in- 
fluence and  re fpcft ability, 
e  174.  When  people  fpeak  of  equal  treaties,  they  have  commonly  in 

PifTcrcncc   ^j^^j^  minils  a  double  idea  of  equality,  viz.  equality  in   the     en- 
equal  t.ea-  gagements,  and  equality  in  the  dignity  of  the  contrafting  pnr- 
tie!»and      ties.     It  bccomes  therefore  neceflary  to  remove  all  ambiguity; 
equal  alli-   a^^j  (q^  ()r^^^  purpofe,  we  may  make  a  diilinftion  between  r^nal 
treaties  and  equal  alliances     Equal  treaties  are   thofe  in  wliich 
there  is  an  ^-quality  in  the  promiles  made,  as  we  have  above  ex- 
explained   (§   172;  ;  and  equal  a^-ianccs-^  thofe   in  which  equal 
treats  with  equal,  making  no  ditFcrence  in   the  dignity  of  the 
contrr.£ii:^g   parties,  or,   at  leaft,  admitting  no  too  glaring  fu- 
pcriority,  but  merely  a  pre  eminence  of  honour  and  rank.     1  hus 
kings  treat  with  the  emperor  on   a  footing  of  equality,  though 
they  do  not  hefitatc  to  allow  him  precedency  ;  thus  great  rrpub- 
lies  treat  with  kings  on  the  fame  footing,  notwithitanding  the 
pre-eniinencr  which  the  former  now-a  days  yield  to  the  latter. 
J'hns  all  true  fovereigns  ought  to  treat  with  the  moft  powerful 
monarch,  finer  they  are  as  rtally  fovereigns,  and  as  independent 
as  hinifclf.      (See  §  37  of  this  Boc^k.) 
§  17^.  Unequal  treaties  are  thofe  in  which  the  allies  do  not  rccipro- 

Lncqujl  ^ally  promifc  to  each  other  the  fame  things,  or  things  equiva* 
ami  I'm-  ^^"^ '  *^"'*^  •''^  alluniLC  is  unequal  when  it  makes  a  dllTerence  in  the 
cq-:il:il.i.  digt.ity  of  the  coMtracVirg  parties.  It  is  true,  that  mod  com- 
monly an  unequal  treaty  will  be  at  the  fame  time  an  unequal  al- 
limce',  as  great  potentates  are  leldom  aceuftomed  to  give  or  to 
proniife  more  than  is  given  or  promifed  to  them,  unlefs  fuch 
conccirions  be  fr''y  compcn fated  in  the  article  of  honour  and 
glory  ;  and,  on  the  other  hand,  a  weak  (late  does  not  fubmit  to 
Ljurthcnfcn'-c  ccnditions  without  being  obliged  alfo  to  ackno^'" 
Icd^i*  the  fupcriority  ct  her  ally. 

Thole  unequal  treaties  that  are  at  the  fame  time  unequal  allj^ 
anccs  arc  divided  into  two  claflcs, — the  firil  confiding  of  thoij^ 
w!:cre  tke  inequality  prevails  en  the  jLh  cf  the  rrore  conjidzra^^/' 
p'.ircr, — the  fecond  comprehemling  treaties  wliere  the  incqujU-J 
is  on  the  fulc  of  the  'nifcri-r  fo'-Ji'cr, 

Trc:itie5  of  tlu^  former  clafs,  without  attributing  to  the  mo^^^ 
powerful  of  the  contracting  parties  any  light  over  the  weal:* ''^ 
fnr.p'y  allow  him  a  fupcriority  of  honours  and  refpeci.  ^V  ^ 
have  treated  of  this  in  Book  I.  §  5.  Frequently  a  great  mO^ 
narch,  wilhing  to  engage  a  weaker  llatc  in  his  inter  eft,  offers  he^ 

advantageous 
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advantageous  conditions, — promifcs  her  gratuitous  fuccours,  or 
|;reater  than  he  (lipulates  for  himfelf :  but  at  the  fame  time  he 
claims  a  fuperiority  of  dignity,  and  requires  refpeft  from  his  al- 
ly.   It  is  this  laft  particular  which  renders  the  alliance  unequal: 
and  to  this  circumftance  we  muft  attentively  advert;  for  with 
alliances  of  this  nature  we  are  not  to  confound  thofe  in  which 
the  parties  treat  on  a  footing  of  equality,  though   the  more 
powerful  of  the  allies,  for  particular  reafons,  gives  more  than 
he  receives,  promifes  his  aflifiance  gratis,  without   requiring 
gratuitous  affiftance  in  his  turn,  or   promifes   more  confider- 
able  fuccours,  or  even  the  aflillance  of  all  his  forces : — here  the 
alliance  is  equal,  but  the  treaty  is  unequal,  unlcfs  indeed  we 
may  be  allowed    to   fay,   that,   as   the   party  who   makes  the 
greater  conceffions  has   a  greater  intereft  in   concluding   the 
trcafy,  this  confideration    reftores   the   equality.     Thus",  at  a 
time  when  France  found  herfclf  embarraffed  in  a  momentous 
var  with  the  houfe  of  Auftria,  and  the  cardinal   de  Riche- 
lieu wifhed  to  humble  tltot  formidable  power,  he,  like  an  able 
minifter,   concluded    a    treaty    with    Guftavus    Adolphus,  in 
which  all  the  advantage  appeared  to  be  on  the  fide  of  Swe- 
den.     From   a  bare   confideration   of  the  (lipulations  of  that 
treaty,  it  would  have  been  pronounced  an  unequal  one ;  but  the 
advantages  which  France  derived  from  it,  amply  compenf^ted 
for  that  inequality.    The  alliance  of  France  with  the  Swifs,  if 
we  regard  the  (lipulations  alone,  is  an  unequal  treaty ;  but  the 
valour  of  the  Swifs  troops  has  long  Once  counterbalanced  that 
inequality  ;  and  the  difference  in  the  interefts  and  wants  of  the 
parties  ferves  ft  ill  furrher  to  preferve  the  equilibrium.     France, 
often  involved  in  bloody  wars,  has  received  eflential  fervices 
from  the  Swifs:  the  Helvetic  body,  void  of  ambition,  and  untaint- 
ed with  the  fpirit  of  conqueft,  may  live  in  peace  with  the  whole 
world  •,  they  have  nothing  to  fear,  fince  they  have  feelingly  con- 
vinced the  ambitious,  that  the  love  of  liberty  gives  the  nation  fuf- 
ficient  ftrength  to  defend  her  frontiers.     This  alliance  may  at 
certain  times  have  appeared  unequal:— our  forefathers*  paid 
liule  attention  to  ceremony : — but  in  reality,  and  efpecially  fince 
the  abfolute  independence  of  the  Swifs  is  acknowledged  by  the 
empire  itfelf,  the  alliance  is  certainly  equal,  although  the  Hel- 
vetic body  do  not  hefitate  to  yield  to  the  king  of  France  all  that 
pre-eminence  which  the  eftabliftied  ufage  of  modern  Europe  at- 
tributes to  crowned  heads,  and  efpecially  to  great  monarchs. 

Treaties  in  which  the  inequality  prevails  on  the  fide  of  the  inferior 
f9wtr^ — that  is  to  fay,  thofe  which  impofe  on  the  weaker  party 
more  extenfive  obligations  or  greater  burthens,  or  bind  him 
down  to  opprcffive  and  difagreeable  conditions, — thefe  unequal 
treaties,  I  fay,  are  always  at  the  fame  time  unequal  alliances  ; 
for  the  weaker  party  never  fubmits  to  burthenfome  conditions, 
without  being  obliged  alfo  to  acknowledge  the  fuperiority  of  his 
ally.  Thefe  conditions  arc  commonly  impofed  by  the  conquer- 
or, or  di£latcd  by  neceiBty,  which  obliges  a  weak  itate  to  feek 

*  Tbc  audior  was  a  native  of  Switzerlaad. 
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the  protcftion  or  affiftancc  of  another  more  powerful ;  and  by 
this  very  ftep,  the  weaker  (late  acknowledges  her  own  inferiority. 
BefideS)  this  forced  inequality  in  a  treaty  of  alliance  is  a  difpa- 
ragement  to  her,  add  lowers  her  dignity,  at  the  fame  time  that  it 
exalts  that  of  her  more  powerful  ally.  Sometimes  alfo,  the 
weaker  (late  not  being  in  a  condition  to  promife  the  fame  fuc- 
cours  as  the  more  powerful  oiic,  it  becomes  necefl'ary  that  (he 
(hould  compenfate  for  her  inability  in  this  point,  by  engagements 
which  degrade  her  below  her  ally,  and  often  even  fubjed  her, 
in  various  refpe£ls,  to  his  will.  Of  this  kind  are  all  thofe  trea- 
ties in  which  the  weaker  party  alone  engages  not  to  make  war 
without  the  confent  of  her  more  powerful  ally, — to  have  the  fame 
friends  and  the  fame  enemies  with  him, — to  fupport  and  refpeft 
his  dignity, — to  have  no  fortrc(res  in  certain  places, — not  to  trade 
or  raife  foldiers  in  certain  free  countries, — to  deliver  up  her 
veflels  of  war,  and  not  to  build  others,  as  was  the  cafe  of  chc 
Carthaginians  when  treating  with  their  Roman  conquerors, — 
to  keep  up  only  a  certain  number  of  #oops,  Sec. 

Thefe  unequal  alliances  are  fubilivided  into  two  kinds  ;  they 
either  impair  the  fovereipity^  or  ihey  do  not.  We  have  (lightly 
touched  on  this,  in  Book  I.  Ch.  I.  and  XVI. 

The  fovereignty  fubfifts  entire  and  unimpaired  when  none  of 
its  condituent  rights  are  transferred  to  the  fuperior  ally,  or  ren- 
dered, as  to  the  exertion  of  them,  dependent  on  his  will.  But  the 
fovereignty  is  impaired  when  any  of  its  rights  arc  ceded  to  an 
ally,  or  even  if  the  ufe  of  them  be  merv-ly  rendered  dependent  on 
the  will  of  that  ally.  For  example,  the  treaty  does  not  impair 
the  fovereignty,  if  the  weaker  Itate  only  promifes  not  ro  attack 
a  certain  nation  without  the  conl'cnt  of  her  ally.  By  fuch  an 
engagement  (he  neither  divelis  herfelf  of  her  right,  nor  fubje&s 
the  exertion  of  it  to  another's  will;  (lie  only  confents  to  a  rc- 
ftri£lion  in  favour  of  her  ally  :  and  thus  (he  incurs  no  greater 
diminution  of  liberty  than  is  incurred  by  promifes  of  every  kind« 
Such  refervations  are  every  day  (tipulated  in  alliances  that  arc 
perfedlly  equal.  But  if  either  of  the  contra£ling  parties  engages 
not  to  make  war  again  (I  any  one  whatfoever  without  the  con- 
fent or  permilhon  of  an  ally  who  on  his  fide  does  not  make  the 
fame  promife,  the  former  contrails  an  unequal  alliance  with  di- 
minution of  fovereignty  ;  for  he  deprives  himfelf  of  one  of  the 
mod  important  branches  of  the  fovcreign  power,  or  renders  the 
exertion  of  it  dependent  on  another's  will.  The  Carthaginians 
having,  in  the  treaty  that  terminated  the  fccond  Punic  war,  pro- 
mifed  not  to  make  war  on  any  (late  without  the  confent  of  the 
Roman  people,  were  thenceforward,  and  for  that  reafon,  confi- 
dered  as  dependent  on  the  Romans. 
§176.  When  a  nation  is  forced  to  fubmit  to  the  will  of  a  fupcrior 
How  an  aj- pQ^gP    (lie  may  lawfully  renounce  her  former  treaties,  if  the 

Jiance  with  *  •  1        1  ^-i      •       1  i*       1  •  n*  •     - 

<l-minution  P^rty  With  whom  ihe  is  obliged  to  enter  into  an  alliance  requires 

of  fovc-      it  of  her.     As  (he  then  lofes  a  part  of  her  fovereignty,  her  an- 

rcigntymay  ^ient  treaties  fall  to  the  ground  together  with  the  power  that  had 

ccdin/'^*^'  concluded  th^m.    This  is  a  neccllity  tliat  cannot  be  imputed 

truatits,  6  to 
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ro  her  as  a  crime :  and  fince  (he  would  have  a  right  to  place  her- 
Asif  in  a  ftate  of  abfolute  fubjefliony  and  to  renounce  her  own  fo* 
re  reign,  if  (he  found  fuch  meafures  n^cefTary  for  her  preferva* 
lion, — hj  a  much  ftronger  rea^Dn,  (he  has  a  right,  under  the  fame 
Doceffity,  to  abandon  her  allies.  But  a  generous  people  will  ex* 
haiift  erery  refource  before  they  will  fubmit  to  terms  fo  fevere 
and  fo  humiliating. 

In  general,  as  every  nation  ought  to  be  jealous  of  her  glory,    $  177. 
cmvxfui  of  maintaining  her  dignity,  and  preferving  her  indepen-  We  ought 
dccce,  nothing  (hort  of  the  laft  extremity,  or  motives  the  moft  ^„*][^°J^  " 
«r eighty  and  (ubftantial,  ought  ever  to  induce  a  people  to  con-poffible 
tr^£t  an   unequal  alliance.     This  obfervation    is  particularly  "taking  na 
nrt^ant  to  apply  to  treaties  where  the  inequality  prevails  on  the  2^*,*^ 
fide  of  the  weaker  ally,  and  dill  more  particularly  to  thofe  un- 
equal alliances  that  degrade  the  fovereignty.     Men  of  courage 
and  fpirit  will  accept  fuch  treaties  from  no  other  hands  but  thofe 
o£  imperious  neceflity. 

Motwithilanding  every  argument  which  felfi(h  policy  may    §  i:S. 
fcftsS^  to  the  contrary,  we  mull  either  pronounce  fovereigns  to  Mutual  do- 
he  abfolutely  emancipated  from  all  fubje£lion  to  the  law  of  na-^^ntwkh 
ttarcior  agree  that  it  is  not  lawful  for  them,  without  juft  reafons,  refpea  to 
to  compel  weaker  ftates  to  facrifice  their  dignity,  much  lefs  their  jj^cqutiil- 
I*>«rty,  by   uneoual  alliances.    Nations  owe  to  each  other  the  "^^^ 
f^^ru  a(fi(lance,  tne  fame  refpc£l,  the  fame  friend(hip,  as  indivi* 
dta^s  living  in  a  ftate  of  nature.    Far  from  feeking  to  humble 
^    breaker  neighbour,  and  to  defpoil  her  of  her  moft  valuable 
ad^Tuilagcs,  they  will  refpedk  and  maintain  her  dignity  and  her 
B*>crty,  if  they  are  infpired  by  virtue  more  than  bv  pride, — if 
^I^cy  are  aAuated  by  principles  of  honour  more  than  by  the 
fl^cancr  views  of  fordid  intereft, — nay,  if  they  have  but  fuffici* 
^*^t.  difcemment  to  diftingui(h  their  real  interefts.     Nothing 
■*^>tt  firmlv  fecures  the  power  of  a  great  monarch  than  his  tt- 
j^tion  and  rcfpcft  to  all  other  fovereigns.    The  more  cautious 
J^  is  to  avoid  offending  his  weaker  brethren, — the  ereater  efteem 
■J^teftifics  for  them, — the  more  will  they  revere  him  in  turn  : 
J^cy  feel  an  zffcGt'xon  for  a  power  whofe  fuperiority  over  them 
jf  diiplayed  only  by  the  conferrinj?  of  favours :  they  cling  to 
f^^cli  a  monarch  as  their  prop  and  uipport  (  and  he  becomes  the 
**^riter  of  nations.    Had  his  demeanour  been  ftamped  with  arro* 
S^^ce,  he  would  have  been  the  object  of  their  jealoufy  and  fear, 
''^  might  perhaps  have  one  day  funk  under  their  united  efforts. 
But  as  the  weaker  party  ought,  in  his  neceflity,  to  accept  with 

E^titode  the  aSBftance  or  the  more  powerful,  and  not  to  refufe     { 1-9. 
^d  fuch  honours  and  refped  as  are  flattering  to  the  perfon  who  '".**'***"f^ 
^^Ccircs  them,  without  degrading  him  by  whom  they  are  ren- JJ^Jj^j^-^ 
"^td»— fo,  on  the  other  hand,  nothing  is  more  conformable  to  is  on  the 
Ac  law  of  nature,  than  a  generous  grant  of  afliftance  from  the  ^^  «»f  »^ 
l^orc  powerful  ilate,  unaccompanied  by  any  demand  of  a  return,  ^^I^J 
^»  at  Icaft,  of  an  equivalent.     And  in  this  inftancc  alfo,  tlierc  * 

tilib  an  infeparable  connedioa   between  intcrctt  and  duty. 

Sound 
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ihould  be  able  to  allege  ftrong  and  fubftantial  reafons,  and,  in 
particular,  to  prove  that  his  minifter  has  deviated  from  his  in- 
ftruftions. 
§  ;^7«       A  treaty  is  valid  if  there  be  no  defe6l  in  the  manner  in  which 
Va'idity of  j^  j^jg  been  concluded:  and  for  this  purpofe  nothing  more  can 
be  required,  than  a  fufficient  power  in  the  contrafting  parties^ 
and  their  mutual  confent  fufliciently  declared. 
^§  158.       An  injury  cannot  then  render  a  treaty  invalid.     He  who  cn- 
aot'rcndcr'^^'^  into  engagements  ought  carefully  to  weigh  every  thing  be- 
thcm  Yoid.  f<^^  ^^^  concludes  them  ;  he  may  do  what  he  pleafes  with  his  own 
property,  forego  his  rights,  and  renounce  his  advantages,  as 
he  thinks  proper  5  the  acceptor  is  not  obKged  to  inquire  into 
his  motives,  and  to  eftimate  their  due  weight*    If  we  might  recede 
from  a  treaty  becaufe  we  found  ourfelves  injured  by  it,  there 
would  be  no  (lability  in  the  contra£l^  of  nations.     Civil  laws 
may  fet  bounds  to  injury,  and  determine  what  degree  of  it  (hall 
be  capable  of  invalidating  a  contraft.     But  fovereigns  are  fub- 
jeft  to  no  fuperior  judge.     How  (h^ll  they  be  able  to  prove  the 
injury  to  each  other's  latisfa£lion  ?  Who  (hall  determine  the  de- 
gree of  it  fufBcient  to  invalidate  a  treaty  ?  The  peace  and  happi- 
nefs  of  nations  manifeftly  require  that  their  treaties  (hould  not 
depend  on  fo  vague  and  dangerous  a  plea  of  invalidity. 
Q  i55»       A  fovereign  neverthelefs  is  in  confcience  bound  to  pay  a  re» 
Duty  of      gjjj.j  fQ  equity,  and  to  obferve  it  as  much  as  poflible,  in  all  his 
thisrcfocd^.  treaties.    And  if  it  happens  that  a  treaty  which  he  has  concluded 
with  upright  intentions,  and  without  perceiving  any  unfaimefs 
in  it,  (hould  eventually  prove  difadvantageous  to  an  ally,  nothing 
can   be  more  honourable,  more  praifeworthy,  more  conform- 
able  to   the   reciprocal  duties   of  nations,   than   to  relax  the 
terms  of  fuch  treaty  as  far  as  he  can  do  it  confidently  with  his 
duty  to  himfelf,  and  without  expofing  himfelf  to  danger,  or 
incurring  a  confiderable  lofs. 

Though  a  fimple  injury,  or  fwne  drfadvantage  Jn  a  treaty,  be 
not  fufficient  to  invalidate  it,  the  cafe  is  not  the  fame  vrith  thofe 
^  are  inconveniences  that  would  lead  to  the  ruin  of  the  nation.  Since, 
nicious  in  the  formation  of  every  treaty,  the  contrafting  parties  muft  be 
xheftatc.yefigj  with  fufficient  powers  for  the  purpofe,  a  treaty  pernici- 
ous to  the  flate  is  nul]>  and  not  at  all  obligatory,  as  no  conduc- 
tor of  a  nation  has  the  power  to  enter  into  engagements  to  do 
fuch  things  as  are  capable  of  deftroyiwg  the  Hate,  for  whofe 
fafety  the  government  is  intruded  to  him  The  nation  itfelf, 
being  nccetfarily  obliged  to  perform  every  thing  required  for  its 
prcfcrvation  and  fafety  (Book  I.  §  16,  &c.),  cannot  enter  into  en- 
gagements contrary  to  its  indifpenfable  obligations.  In  the  year 
1506,  the  datesgcneral  of  the  kingdom  of  France,  aflemble'd  at 
Tours,  engaged  l-rouis  XII.  to  break  the  treaty  he  had  concluded 
with  the  emperor  Maximilian,  and  the  archduke  Philip,  his  fon, 
bfcaufe  that  treaty  was  pernicious  to  the  kingdom.  They  alfo 
decided,  that  neidicr  the  treaty,  nor  the  oaih  that  had  accom* 
panicd  it,  could  be  binding  on  tlie  kingj  who  had  no  right  ro 
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tlienate  the  property  of  the  crown  *.     We  have  treated  of  this 
latter  fource  of  invalidity  in  the  twenty- firft  chapter  of  Book  I. 

For  the  fame  reafon — the  want  of  fufEcient  powers — a  treaty      §  i6r. 
concluded  for  an  unjuft  or  diOioneft  purpofe  is  abfolutcly  null  ^^"^^ty  of 
and  void, — ^nobody  having  a  right  to  engage  to  do  things  con-  JJiadTforan 
trary  to  the  law  of  nature.     ThuSi  an  ofienGve  alliance,  madeunjudor 
for  the  purpofe  of  plundering  a  nation  from  whom  no  injury  has«*»^^o"^^ 
been  received,  ma^  or  rather  ought  to  be  broken.  P"^^'°  ^* 

It  is  aiked,  whether  it  be  allowable  to  contra£l  an  alliance  with      $  t<>2. 
a  nation  that  does  not  profefs  the  true  religion,  and  whether  trea-  ^^^U^u'^c 
ties  made  with  the  enemies  of  the  faith  are  valid  ?  Grotius  has  may  he 
treated  this  fubjedi  at  large  f  •  and  the  difcuffion  might  have  been  conrraaed 
neceflary  at  a  time  when  party-rage  ftill  obfcured  thofc  principles  ^{^^  do  m^ 
which  it  had  long  caufed  to  be  forgotten :  but  we  may  venture  profcf  the 
to  believe  that  it  would  be  fuperfluous  in  the  prefent  age      The  true  rcli- 
law  of  nature  alone  regulates  the  treaties  of  nations :  the  differ-  S^*^**' 
cnce  of  religion  is  a  thing  abfolutely  foreign  to  them.     Different 
people  treat  with  each  other  in  quality  of  men,  and  not  under 
the  charafter  of  Chriflians,  or  of  Mahommedans.    Their  com- 
mon  fafety  requires  that  they  ihould  be  capable  of  treating  with 
each  other,  and  of  treating  with  fecurity.     Any  religion  that 
ihould  in  this  cafe  clafli  with  the  law  of  nature,  would,  on  the 
very  face  of  it,  wear  the  (lamp  of  reprobation,  and  could  not 
pretend  to  derive  its  origin  from  the  great  author  of  nature, 
who  is  ever  fteady,  ever  confident  with  himfelf.     But  if  the 
maxims  of  a  religion  tend  to  eflabiifh  it  by  violence,  and  to  op- 

Ercfs  all  thofe  who  will  not  embrace  it,  the  law  of  nature  for- 
ids  us  to  favour  that  religion,  or  to  contra£l  any  unnecefHiry  al- 
liances with  its  inhuman  followers ;  and  the  common  fafety  of 
mankind  invites  them  rather  to  enter  into  an  alliance  againd 
fuch  a  people, — to  reprefs  fuch  outrageous  fanatics,  who  diilurb 
the  public  repofe,  and  threaten  all  nations. 

It  is  a  fettled  point  in  natural  law,  that  he  who  has  made  a     §.  ^^h 
promife  to  any  one,  has  conferred  upon  him  a  real  right  to  re-  of^y^i'cVv!' 
quire  the  thing  promifed, — and  confequently,  that  the  breach  of  ing  trca« 
a  perfe£l  promife  is  a  violation  of  another  perfon's  right,  and  as  ii<^*- 
evidently  an  a£t  of  injuftice,  as  it  would  be  to  rob  a  man  of  his 
property.   The  tranquillity,  the  happinefs,  the  fecurity  of  tlie  hu- 
man race,  wholly  depend  on  juftice, — on  the  obligation  of  paying 
a  regard  to  the  rights  of  others.     The  refpeii  which  others  pay 
to  our  rights  of  domain  and  property  conftitutes  the  fecurity  of 
our a£):ual  pofleflions ;  the  faith  of  promifes  is  our  fecurity  for  things 
that  cannot  be  delivered  or  executed  upon  the  fpot.    There  would 
no  longer  be  any  fecurity,  no  longer  any  commerce  between  man- 
kind, if  they  did  not  think  themfelves  obliged  to  keep  faith  with 
each  otlier,  and  to  perform  their  promifes.     This  obligation  is 
then  as  neceflary,  as  it  is  natural  and  indubitable,  between  na- 

•  See  the  French  hiftorian*. 

f  De  Jure  Belli  et  PaciS;  lib.  U.  cap.  xv.  $  8.  et  feq. 
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do  not  depend  on  the  lives  of  thofe  who  were  only  the  inftni- 
ments  in  forming  them :  the  members  of  the  people,  or  of  the 
governing  body,  change  and  fucceed  each  other ;  but  the  ftate 
ftill  continues  the  fame. 

Since,  therefore,  fuch  a  treaty  dire&IyVelates  to  the  body  of  the 
ftate,  it  fubfiftsy  though  the  form  of  the  republic  (hould  nappen 
to  be  changed, — even  though  it  (hould  be  transformed  into  a 
monarchy.  For  the  ftate  and  the  nation  are  ftill  the  fame,  not- 
withftanding  every  change  that  may  take  place  in  the  form  of 
the  government ;  and  the  treaty  concluded  with  the  nation  re- 
mains in  force  as  long  as  tlie  nation  exifts.  But  it  is  manifeft 
that  all  treaties  relating  to  the  form  of  government  aie  excep- 
tions to  this  rule.  Thus  two  popular  ftates,  that  hayc  ticated 
exprefsly,  or  chat  evidently  appear  to  have  treated,  with  the  view 
of  maintaining  themfelves  in  concert  in  their  ftate  of  liberty  and 
popular  government,  ceafe  to  be  allies  from  the  very  moment 
that  one  of  them  has  fubmitted  to  be  governed  by  a  fingle 
perfon. 

Every  public  treaty,  concluded  by  a  king  or  by  any  other  mo* 
narch,  is  a  treaty  of  the  ftate ;  it  is  obligatory  on  the  whole  ftate. 


Treaties 

bykings or ^^  ^^  entire  nation  which  the  king  reprefents,  and  whofe  power 
other  mo-  and  rights  he  exercifes.    It  feems  then  at  firft  view,  that  every 


jurchs. 


public  treaty  ought  to  be  prefumed  real,  as  concerning  the  ftate 
itfelf.  There  can  be  no  doubt  with  tefocGt  to  the  obligation  to 
obferve  the  treaty :  the  only  queftion  tliat  arifes,  is  refpefting 
its  duration.  Now  there  is  often  room  to  doubt  whether  the 
contrafting  parties  have  intended  to  extend  their  reciprocal  en- 
gagements beyond  the  term  of  their  own  lives,  and  to  bind  thdr 
fucceifors.  Conjun<Slures  change;  a  burthen  that  is  at  prefent 
light,  may  in  otiicr  circumftanccs  become  infupportable  or  at  leaft 
oppreffive :  tlie  manner  of  thinking  among  fovereigns  is  no  Icfs 
variable ;  and  there  are  certain  things  of  which  it  is  proper  that 
each  prince  fliould  be  at  liberty  to  difpofe  according  to  his  own 
fyltcm.  There  are  others  that  are  freely  granted  to  one  king, 
and  would  not  be  allowed  to  his  fuccefTor.  It  tlierefore  be- 
comes neceffary  to  confider  the  terms  of  the  treaty,  or  the  matter 
which  forms  the  fubject  of  it,  in  order  to  difcover  the  intentions 
of  the  contrafting  powers. 

Perpetual  treaties,  and  thofe  made  for  a  determinate  period, 
are  real  ones,  fince  their  duration  cannot  depend  on  the  lives  of 
the  contradling  parties. 

In  the  J'amc  manner,  when  a  king  declares  in  the  treaty  that 
it  is  made  '*  for  l^imfelf  and  his  fiicceirors,"  it  is  manifeft  that  this 
is  a  real  treaty.  It  attaches  to  the  ftate,  and  is  intended  to  laft  as 
long  as  the  kingdom  iifelf. 

When  a  treaty  exprefsly  declares  that  it  is  made  for  the  good 
of  the  kingdom,  it  thus  furniflies  an  cvi^ienc  proof  that  the  con- 
trading  powers  did  not  mean  that  its  duration  fliould  depend 
on  that  of  their  own   lives,  but  on   that  of  the  kingdom   iifclf. 
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Independently  even  of  this  exprefs  declaration,  when  a  treaty 
is  made  for  the  purpofe  of  ptx>curing  to  the  ftate  a  certain  a<U 
Tantage  which  is  in  its  own  nature  permanent  and  unfailing,  there 
is  no  reafon  to  fuppofe  that  the  prince  bv  whom  the  treaty  has 
been  concladed,  intended  to  limit  it  to  tne  duration  of  his  own 
life.  Such  a  treaty  ought  tlierefore  to  be  conGdcred  as  a  real  one, 
nnlefii  thare  eiift  very  powerful  evidence  to  prove  that  the  party 
with  whom  it  was  made,  granted  the  advantage  in  queflion  only 
oat  of  regard  to  the  prince  then  reigning,  and  as  a  perfonal  fa- 
vour: in  which  cafe  the  treaty  terminates  with  the  life  of  the 
prince,  as  the  motive  for  the  concelfion  expires  with  him.  But 
fiich  a  rcfervation  is  not  to  be  prefumed  on  flight  grounds:  for  it 
would  £eem  that  if  the  contra^ing  parties  had  had  it  in  contem- 
platioiit  they  (hould  havccxprefied  it  in  the  treaty. 

In  cafe  of  doubt,  where  mere  exifts  no  circumitance  by  which  { 190- 
we  can  clearly  prove  either  the  perfonality  or  the  reality  of  a  ^^^  '^^ 
treaty,  it  ought  to  be  prefumed  a  real  treaty  if  it  chiefly  confiils  of  JJig^'^i^ 
favourable  articles, — if  of  odious  ones,  a  perfonal  treaty.  By  fa-  foondcd  Ui 
voarablc  articles  we  mean  thofe  which  tend  to  the  mutual  dd*^|^^^ 
vantage  of  the  contracting  powers,  and  which  equally  favour 
both  parties;  by  odious  articles,  we  underftand  thofe  which 
onerate  one  of  the  parties  only,  or  which  impofe  a  much  heavier 
burthen  upon  the  one  than  upon  the  other.  We  ihall  treat  this 
fubjeA  more  at  large  in  the  chapter  on  the  *'  Interpretation  of 
Treaties.*'  Nothing  is  more  conformable  to  reafon  and  equity 
than  this  rule.  Whenever  abfulute  certainty  is  unattainable  in  the 
aCurs  of  men,  we  mult  have  recourfc  to  prefumption.  Now,  if 
die  contracting  powers  havenot  explained  themfclves,it  is  natural, 
when  the  queition  relates  to  things  favourable,  and  equally  ad- 
vantageous  to  the  two  allies,  to  prefume  that  it  was  their  inten- 
tion  to  make  a  real  treaty,  as  being  the  more  a;lvantageous  to 
their  refpedive  kingdoms:  and  if  \vc  are  miftaken  in  wis  pre* 
fiimption,  we  do  no  injury  to  eiciicr  party.  But  if  there  be  any 
thing  odious  in  the  cni^ngements, — if  one  of  the  contraAing 
ftates  finds  itfeif  overburthened  by  them, — how  can  it  be  pre* 
fonled  that  the  prince  who  entered  into  fuch  engagements,  in* 
tended  to  lay  that  burthen  upon  his  kingdom  in  perpetuity  I 
Every  fovereign  is  prefumed  to  dcfire  the  fafety  and  advantage 
of  the  ftate  witli  which  he  is  intrulled  :  wherefore  it  cannot  be 
iappofed  that  he  has  confentrd  to  load  it  forever  with  a  bur- 
thenfome  obligation.  If  nccelfuy  rendered  fuch  a  meafure  un« 
avoidable,  it  was  incumbent  on  his  ally  to  have  the  matter  cx« 
pJicirly  afccrtained  at  the  time ;  and  it  is  probable  thai  he  would 
■ot  have  negleded  this  precaution,  well  knowing  that  mankind 
in  general,  and  fovereigns  in  particular,  feldom  fubmit  to  heavy 
and  difagreeable  burthens,  unlefb  bound  to  do  fo  by  formal  obli- 
gations. If  it  happens  then  that  die  prelum ption  is  a  miftake* 
and  makes  him  lofe  fometliing  of  his  right,  it  is  a  confequence  of 
kis  own  negligence.  To  this  we  may  add,  that  if  either  the 
one  or  the  other  muil  Ucrificc  a  part  of  his  right,  it  will  be  a 
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lefs  grievous  violation  of  the  laws  of  equity  that  the  latter  (houk 
forego  an  expedied  advantage,  than  that  che  former  (houid  fuffe] 
a  pofitive  lofs  and  detriment.  This  is  the  famous  diilin^ion  di 
Iticro  captnndoj  and  de  damno  vitando. 

We  do  not  hefitate  to  include  equal  treaties  of  commerce  in  the 
number  of  thofe  that  are  favourable,  fince  they  are  in  general 
advantageous,  and  perfefkly  conformable  to  the  law  ©f  nature. 
As  to  alliances  made  on  account  of  war,  Grotius  fays  with  rea* 
fon,  tliat  "  dcfenfivc  alliances  arc  more  of  a  favourable  nature, — 
**  offeufive  alliances  have  fomething  in  them  that  approaches 
*•  nearer  to  what  is  burthenfome  or  odious  *." 

We  could  not  difpenfe  with  the  preceding  brief  fummary  ol 
thofe  difcullions,  left  we  fhould  in  this  part  of  our  treatife  leave 
a  difgufling  chafm.  They  are  however  but  feldom  refortcd  tc 
in  modern  pra£iice,  as  fovcrcigns  at*prefent  generally  take  the 
prudent  precaution  of  explicitly  afcertaining  the  duration  ol 
their  treaties.  They  treat  for  themfelves  and  their  fucceflbrs, — 
for  themfelves  and  their  kingdoms, — for  perpetuity, — for  a  cer- 
tain number  of  years,  &c. — or  they  treat  only  for  the  time  ol 
their  own  reign, — ^for  an  affair  peculiar  to  tliemfclves, — ^foi 
their  families,  Sec. 
S  '91;  Since  public  treaties,  even  thofe  of  a  perfonal  nature,  con< 
The  obliRa-  c]uJed  by  ^  i^ing  or  by  any  other  fovereign  who  is  inveftcd  with 

tiont  and       r    m    >        '  °  '  -  en  **»if  t 

riehttre-    lutTicient  power,  are  treaties  of  Itate,  and  obligatory  on  th< 

fjting        whole  nation  (§  i86),  real  treaties,  which  were  intended  to  fob- 

from  a  real  ^^j^  independently  of  the  perfon  who  has  concluded  them,  arc 

to  the  fuc-  undoubtedly   binding   on    his   fucceiTors ;    and    the  obligatiou 

ccilors.       which  fuch  treaties  impofe  on  the  flate,  paiTes  fucceflively  to  aU 

her  rulers  as  foon  as  they  afl'ume  the  public  authority.     The 

cafe  is  the  fame  with  relpcdl  to  the  rights  acquired  by  thofe 

treaties :  they  are  acquired  for  the  (late,  and  fuccefCvely  pafi 

to  her  condu£lors. 

It  is  at  prefent  a  pretty  general  cuflom  for  the  fucceilbr  to 
confirm  or  renew  even  real  alliances  concluded  by  his  prede- 
celfors :  and  prudence  requires  that  this  precaution  (hould  nol 
be  neglefted,  fince  men  pay  greater  refpc£t  to  an  obligation 
which  they  have  themfelves  contra£led,  than  to  one  which  de- 
volves on  them  from  another  quarter,  or  to  which  they  have 
only  tacitly  fubjcfteJ  themfelves  The  reafon  is,  that,  in  the 
former  cafe,  they  confider  their  word  to  be  engaged,  and,  in  the 
latter,  their  confcience  alone. 
S  i9«.  The  treaties  that  have  no  relation  to  the  performance  of  r& 

Trcatiifi  iterated  adls,  but  merely  relate  to  tranlient  and  fingle  2&X 
iiliiheMoncc  which  are  concluded  at  once, — thofe  treaties  (unit fs  indeed  it  be 
ior-a!l,and  more  proper  to  call  them  by  another  name  -f) — thofe  convcn- 
perfcdcd.  tions,  thofe  compaOs,  whiih  are  accomplilhcd  once  for  all,  and 
not  by  fucccflive  a£ls, — are  no  fooner  executed  tlian  they  an 

*  Pc  Jure  Bel  i  tt  Fa  Is  li'».  ii.  cup.  xvl.  §  i6« 
f  Sec  chap.  iii.  J  i53,of  tiiii  bpok. 

completed 
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completed  and  pcrfcflcd.  If  they  arc  valid,  they  harC  In 
their  own  nature  a  perpetual  and  irrevocable  cfFed :  nor  have 
we  them  in  view  when  we  inquire  whether  a  treaty  be  real 
or  perfonal.  PufFcndorf  *  gives  us  the  following  rules  to  dircft  us 
in  this  inquiry — **  I.  That  the  fucceflbrs  are  bound  to  obfcrve  the 
**  treaties  of  peace  concluded  by  their  predeceflbrs.  2,  That 
"  a  fuccefibr  fliould  obfcrve  all  the  lawful  conventions  by  which 
••  his  prcdeceflbr  has  transferred  any  right  to  a  third  party." 
This  is  evidently  wandering  from  the  point  in  queftion :  it  is 
only  faying  that  what  is  done  with  validity  by  a  prince,  cannot 
be  annulled  by  his  fucceffors.— And  who  doubts  it  ?  A  treaty  of 
peace  is  in  its  own  nature  made  with  a  view  to  its  perpetual  du- 
ration: and  as  foon  as  it  is  once  duly  concluded  and  ratified, 
the  afiair  is  at  an  end ;  the  treaty  mud  be  accomplifhed  on  both 
fides,  and  obferved  according  to  its  tenour.  If  it  is  executed 
upon  the  fpot,  there  ends  the  bufinefs  at  once.  But  if  the 
treaty  contains  engagements  for  the  performance  of  fucceflivo 
and  reiterated  acts,  it  will  (till  be  neceflary  to  examine,  accord- 
ing to  the  rules  we  have  laid  down,  whether  it  be  in  this  refpeft 
real  or  perfonal, — whether  the  contrafting  parties  intended  to 
bind  their  fucceffors  to  the  performance  of  thofe  a£ts,  or  only 
promifed  them  for  the  time  of  their  own  reign.  In  the  fame 
manner,  as  foon  as  a  right  is  transferred  by  a  lawful  conventioni 
it  no  longer  belongs  to  the  (late  that  has  ceded  it ;  the  afiair  is 
concluded  and  terminated.  But  if  the  fucceiTor  difcovers  any 
flaw  in  the  deed  of  transfer,  and  proves  it,  he  is  not  to  be  ac- 
cnfed  of  maintaining  that  the  convention  is  not  obligatory  on 
him,  and  refufing  to  fulfil  it  5 — he  only  (hews  that  fuch  con- 
vention has  not  taken  place  :  for  a  defe^ive  and  invalid  deed  is  a 
nulEty,  and  to  be  confidered  as  having  never  exided. 

The  third  rule  given  by  PufFendorf  is  no  lefs  ufelcfs  with  re*    $  ip^* 
fpeft  to  this  queftion.     It  is,  "  that  if,  after  the  other  ally  has  Treaties 
"  already  executed  fomething  to  which  he  was  bound  by  virtue  ^'iJ,*^[|^JJ 
**  of  the  treaty,  the  king  happens  to  die  before  he  has  accom-  on  the  on« 
"  pliihed  in  his  turn  what  he  had  engaged  to  perform,  his  fuc-  parL 
**  ceflbr  is  indifpenfably  obliged  to  perform  it.     For,  what  the 
"  other  ally  has  executed  under  the  condition  of  receiving  an 
**  equivalent,  having  turned  to  the  advantage  of  the  ftntc,  or  at 
"  kift  having  been  done  with  that  view,  it  is  clear,  that  if  he 
**  docs  not  receive  the  return  for  which  he  had  ftipiilated,  he 

*  then  acquires  the  fame  right  as  a  man  who  has  paid  what  he 

*  did  not  owe ;  and  therefore  the  fucccfTor  is  obliged  to  allow 
''  him  a  complete  indemnification  for  what  he  has  done  or  given, 
**  or  to  make  good,  on  his  ovm  part,  what  his  prcdeccffor  had  en- 
**  Pged  to  perform."  All  this,  I  fay,  is  foreign  to  our  queftion. 
u  the  alliance  is  real,  it  ftill  fubfifts  notwithftanding  the  death  of 
Wcof  the  contrading  parties;  if  it  is  perfonal,  it  expires  with 
AeiDi  or  either  of  them  (§  183}.  But  when  a  perfonal  alliance 
m&es  to  be  diiTolved  in  this  manner,  it  is  quite  a  diflferent  quef^ 

^  law  <tl  Nature  and  Natloai,  book  tiii.  chap.  ix.  $  S« 
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tion  to  afccrtain  what  one  of  the  allied  ftates  is  bound  to  perfonn^ 
in  cafe  the  other  has  already  executed  fomething  in  purfuanceof 
the  treaty  i  and  this  queftion  is  to  be  determined  on  very  differ- 
ent principles.  It  is  neceifary  to  diflinguini  the  nature  of  wbt 
has  been  done  purfuant  to  the  treaty.  If  it  has  been  any  of 
thofe  determinate  and  fubftantial  ads  which  it  is  ufual  with  con- 
tracting parties  mutually  to  promife  to  each  other  in  exchange 
or  by  way  of  equivalent,  there  can  be  no  doubt  that  he  who 
has  received,  ought  to  give  what  he  has  promifed  in  return,  if 
he  would  adhere  to  the  agreement,  and  is  obliged  to  adhere  to  it: 
if  he  is  not  bound,  and  is  unwilling  to  adhere  to  it,  he  ought 
to  reilore  what  he  has  received*  to  replace  things  in  their 
former  (late,  or  to  indemnify  the  ally  from  whom  he  has  le- 
ceived  the  advantage  in  queftion.  To  a£^  otherwife,  would  be 
keeping  pofTeflion  of  another's  property.  In  this  cafe,  the  zWj 
is  in  the  fituation,  not  of  a  man  who  has  paid  what  he  did  not 
owe,  but  of  one  who  has  paid  before-hand  for  a  thing  that  has 
not  been  delivered  to  him.  But  if  the  perfonal  treaty  related  to 
any  of  thofe  uncertain  and  contingent  afts  which  are  to  be  per- 
formed as  occafions  offer, — of  thofe  promife s  which  are  not 
obligatory  if  an  opportunity  of  fulfilling  them  docs  not  occur,— 
it  is  only  on  occafion  likewifc  tliat  the  performance  of  fimilar 
acls  is  due  in  return  :  and  when  the  term  of  the  alliance  isex- 

fiired,  neither  of  the  parties  remains  bound  by  any  obligation* 
n  a  defenfive  alliance,  for  indancc,  two  kings  have  reciprocally 
promifed  each  other  a  gratuitous  airilLince  during  the  term  rf 
their  lives  :  one  of  them  is  attacked  :  he  is  fuccoured  by  his  ally, 
and  dies  before  he  has  an  opportunity  to  fiiccour  him  in  his 
turn  :  the  alliance  is  at  an  end,  and  no  obligation  thence  dcvolvci 
on  the  fuct  eilbr  of  the  deceafed,  except  indeed  that  he  certainly 
owes  a  (Itbt  of  gratitude  to  the  fovereign  who  has  given  a  fa- 
lutary  aliiilanee  to  his  Rate.  -  And  we  nuiR  not  pronounce  fuch 
an  nliiance  an  ir.iuiious  one  to  the  ally  who  has  given  afliltancc 
wiih.oiit  reccivinr:  any.  Hi.-  treaty  was  one  of  thofe  fpecuiaiing 
contracts  in  which  die  advatitages  or  difadvantaj^cs  wholly  de- 
pend on  cliaiiee  :  he  might  have  g^iined  by  ir,  though  it  has  been 
his  fate  to  lofe. 

AVe  mi^lit  here  propi:fc  another  queftion.  Tiie  perfonal  J- 
liarce  expiring  at  the  death  of  one  ot"  tlie  allies,  if  the  furvivor, 
under  an  idi-a  that  it  is  to  fubfill  with  the  fucccHbr,  fulfils  the 
treaty  on  his  part  in  favour  of  the  latter,  defends  his  country, 
faves  feme  of  Jiis  towns,  or  furniihes  provifions  for  his  army,— 
what  ouglit  the  fovereign  to  do,  who  is  thus  fuccoured?  He 
ought,  doubtlefs,  either  to  fufl'er  the  allianee  to  fubfift,  as  the 
ally  of  his  prcdei  effor  has  conceived  that  it  was  to  fubGil  (and 
this  will  be  a  tacit  renewal  and  cxtcnfion  of  ti.e  treaty) — or  to 
pay  for  the  real  fervice  he  has  received,  according  to  a  juft  efti- 
mate  of  its  importance,  if  lie  does  not  chuic  to  continue  that  al- 
liance. It  would  be  in  fuch  a  cafe  as  this  that  we  might  fay 
with   Puffendorf,    that   he    who   has   rendered  fuch    a  krvicc 

has 
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hns  acquired  the  right  of  a  man  who  has  paid  what  he  did 
nut  owe- 

The  duration  of  a  perfonal  alliance  heinp  rcftriftcd   to  the     $  to.|. 
perfons  of  the  contracting  fovercivjiis, — If,  from  any  caufc  what-  ^^/'  ^^-^^^ 
lecvcr,  one  of  them  ceales  to  rc^gn,  the  alliance  expires :  tor  they  t..pir:.  if 
have  contracted  in  quality  of  fovereigns;  and  he  who  ceafes  one  t  tI.c 
to  reign,  no  longer  exifts  as  a  fovcreign,  though  he  ftili  livcb  V^"^"*^*" 

a*  a  man.  .     a      r      ,    .  icafrro^" 

Kings  do  not  always  treat  folely  and  dJrcftly  for  their  king-  rei^u. 
domb)  fometimes  by  virtue  of  rhe  power  they  have  in  their     €io^. 
hands,  thty  make  treaties  relative  to  their  own  perfons,  or  their  ^":  *'"»'* 
families;  and  this  they  may  b.wfully  dc,  as  the  welfare  of  the  „^',,','^*'|^^J, 
(late  is  intcrclicd  in  the  fat'cty  and  advantage  of  the  fovercign^  ijml, 
properly  under  Hood.     Thcfc  'treaties  are  pcrfonal  in  their  own 
nature,  and  expire  of  courfe  on  the  death  of  the  king  or  the  ex- 
tinction of  his  family.    Such  is  an  alliance  made  for  the  defence 
of  a  king  at:d  his  family. 

It  ib  a(kcd,  whether  fuch  an  alliance  fubfids  with  the  king  ond     f  '9^. 
the  royal  family,  when  by  fome  revolution  they  are  deprived  of  '^■'  ?,"^*  , 
tlie  crown?  Wc-  have  rcmaiked  above  (§  194X  that  a  perfona!  nrthci. 
alliance  expires  with  the  rei^n  of  him  who  contracted  it:  bur  f^i^'-<>r'hc 
that  is  to  be  undcrrtood  of  an  alliance  formed  with  the  (late,  ;\'"*  *^- * 
and  reilricK'd,  in  its  duration,  to  the  reign  of  tlie  contrading  ^^^i^^" 
king.     But    the   al:i4nce  of  wliieh  we  are  now  to  treat  is  of 
anotlier   nature.      Althoujjji   cbiik^atory  on  the  Hate,  fmce  (he 
is  bound  by  all  the  public  acU  of  her  Ibvereign,  it  is  made  di- 
rectly in  favour  of  the  king  ar.d  his  family  \  it  would  therefore 
be  abfurd  that  it  fhould  be  dilToIvcd  at  the  moment  when  they 
{land  in  need  of  it,  and  by  the  very  event  which  it  was  intended 
10  guard  againil.    Bcfidcb,  tl;e  kin^  does  not  forieit  the  charac- 
ter of  royalty  merely  by  the  Ids  of  his  kini^dom.     If  he  is  un- 
t'uftly  defpoilcd  of  it  by  an  ufurpcr.  or  by  rebeU,  he  iiill  prcfcrves 
lis  rights,  among  which  arc  ro  be  reckoned  his  al:iances. 

But  wjio  (lull  judge  whctiier  a  king  has  been  dethroned  law- 
fully or  by  violence  r  An  inilc{;cndent  nation  aiknowL'dj^es  no 
i'ud^c.  If  the  bo.iy  of  the  naii^*:!  declare  liiat  the  ki:ig  h.is  for- 
eitcd  his  right  by  the  abul'c  };c  h.is  made  of  ic,  and  ilcpi^fe  him, 
thej  may  jui:ly  do  it  when  their  ^-rlevanccs  are  well  founded ;  and 
no  other  puwer  has  a  right  to  ceiilure  their  cun.iuci.  'I'iie  per- 
Ibnal  ally  of  this  king  ought  not  rhcicfore  to  alii  1 1  him  again  It 
the  nation  who  have  made  ufc  ol'  their  right  i\\  di'pofm;^  iarn: 
if  he  attempts  it,  he  injures  that  n^iticn.  l.ngtand  Uc^I^ired  war 
againtl  Louis  XiV.  in  the  year  l^8S,  for  fupporting  the  interLlU 
of  James  II.  who  liad  been  formal !y  depoicd  by  ihc  nation.  'I  he 
fame  country  dec  bred  war  a;:ainU  hun  a  fecond  time  at  the  bc- 

S inning  of  the  pre  lent  century,  beeaut'e  thji  piinvc  acknowledged 
le  fon  of  the  depoi«:d  nii>nari.h,  un.lei  the  titie  uf  James  ilU 
In  doubtful  cafeb,  and  uhen  the  b.iiiy  ol  the  nation  has  ifoc 
pronounced,  or  hai  not  prone*  unted  freely,  a  l\^vcr.-ign  ought  na- 
lurallf  to  fupport  and  d'.feud  dn  ady  -,  and  i;  is  then  th^t  the 

t  a  voluntary 
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iroluntary  law  of  nations  fubGfts  between  diflferent  ftates.  The 
partT  who  have  expelled  the  king,  maintain  that  they  haye  right 
on  tneir  flde :  the  unfortunate  prince  and  his  allies  flatter  them* 
felves  with  having  the  fame  advantage )  and  as  thej  have  no 
commoil  judge  upon  earth,  there  remains  no  other  mode  of 
deciding  the  conteft,  than  an  appeal  to  arms  t  they  therefore  en« 
gage  in  a  formal  war. 

Finally,  when  the  foreign  prince  has  faithfullv  fulfilled  his  a^ 
gagements  tovirards  an  unfortunate  monarch,  when  he  has  done, 
m  his  defence,  or  to  procure  his  reftoration,  every  thing  which^ 
by  the  terms  of  the  alliance,  he  was  bound  to  do, — if  his  efibrts 
haye  proved  inefie£kual,  it  cannot  be  expedled  by  the  dethroned 
prince  that  he  fhall  fupport  an  endlefs  war  in  his  favour, — that  he 
fhall  forever  continue  at  enmity  with  the  nation  or  the  fovereign 
who  has  deprived  him  of  the  throne.  He  mud  at  length  think  of 
peace,  abandon  his  unfortunate  ally,  and  confider  him  as  having 
himfelf  abandoned  his  right  through  ncceility.  Thus  Louis  XI  v. 
was  obliged  to  abandon  James  Jl.  and  to  acknowledge  king 
William,  though  he  had  at  firft  treated  him  as  an  ufurper. 
$197*  The  fame  queflion  prefents  itfelf  in  real  alliances,  and,  in  ge* 
S*a^rad"  "^'^'j  *"  ^'^  alliances  made  with  a  (late,  and  not  in  particular 
ailUnce,  ^th  a  king,  for  the  defence  of  his  perfon.  An  ally  ought 
wheothe  doubtlefs  to  be  defended  againft  every  invafion,  againft  eyery  fin 
f'Jj^^^y  reign  violence,  and  even  againft  his  rebellious  fubje&s ;  in  the 
uoepoiM;  fg^^g^  manner  a  republic  ought  to  be  defended  againft  the  enter- 
priies  of  one  who  attempts  to  dcftroy  the  public  liberty,  Bot 
the  other  party  in  the  alliance  ought  to  recolieft  that  he  is  the 
ally  and  not  the  judge  of  the  ftate  or  the  nation.  If  the  nation 
has  depofed  her  king  in  form,  if  the  people  of  a  republic  have  ex- 
pelled their  magiftrates,  and  fct  thcmfelves  at  liberty,  or,  ei- 
ther exprcfsly  or  tacitly,  acknowledged  the  authority  of  an  v^ 
furper, — to  oj>pofe  ihefe  domcftic  regulations,  or  to  difpute  their 
juftice  or  validity,  would  be  interfering  in  the  government  of 
the  nation,  and  doing  her  an  injury  (fee  ^§  54,  &c.  of  thU 
book).  The  ally  remains  the  ally  of  the  ftate,  notwithftanding 
the  change  that  has  happened  in  it.  However,  if  this  change 
renders  the  alliance  ufelefs,  dangerous,  or  difagreeable  to  hiffii 
he  is  at  liberty  to  renounce  it :  for  he  may  upon  good  grounds 
aflert  that  he  would  not  have  entered  into  an  alliance  with  that 
nation,  had  (he  been  under  her  prefent  form  of  government* 

To  this  cafe  we  may  alfo  apply  what  we  have  faid  above 
refpedling  a  perfonal  ally.  However  juft  the  caufe  of  that  lung 
may  be,  who  is  expelled  from  the  throne  either  by  his  fubjedi 
or  oy  a  foreign  ufurper,  his  allies  are  not  obliged  to  fupport  an 
eternal  war  in  his  favour.  After  having  made  ineffediual  efforts 
to  reinftate  him,  they  muft  at  length  reftore  to  their  people  the 
bleffings  of  peace;  they  muft  come  to  an  accommodation  with 
the  ufurper,  and  for  that  purpofe  treat  with  him  as  with  a  law- 
ful fovcreign.  Louis  the  Fourteenth,  finding  himfelf  exhaufted 
by  a  bloody  and  unfucccfsful  war,  made  an  offer  at  Gertruyden* 
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berg,  to  abandon  his  grandfon,  whom  he  hid  placed  on  tht 
throne  of  Spain  :  and  afterwardsi  when  the  afpe£t  of  afiairs  was 
changed,  Charles  of  Auftria,  the  rival  of  Philip,  faw  himfelf|  in 
his  turn,  abandoned  by  his  allies.  They  grew  weary  of  ex* 
baufting  their  dates  in  order  to  put  him  in  pofleflSon  of  a  crown 
to  which  they  thought  him  juftly  entitled,  but  which  they  n^ 
longer  faw  any  probability  of  being  able  to  procure  for  him. 


CHAP.    XUL 


Of  the  DiffhlutioH  and  Renewal  of  Treaties^ 

A   N  alliance  is  diflblved  at  the  expiration  of  the  term  for    5 198. 
jr\,  which  it  had  been  concluded.     This  term  is  fometimea  Eipiritioii. 
ued,  as  when  an  alliance  is  made  for  a  certain  number  of  years ;  ]J^' f^ 
fometimes  it  is  uncertain,  as  in  perfonal  alliances,  whofe  dan-  « limiud 
tion  depends  on  the  lives  of  the  contracting  powers.    The  term  tuna. 
is  likewife  uncertain,  when  two  or  more  fovereiros  form  an  alli- 
ance with  a  view  to  fome  particular  objeA,  as,  for  inftance,  that 
of  expelling  a  horde  of  barbarous  invaders  from  a  neighbouring 
country, — of  reinftating  a  fovercign  on  his  throne,  &c.    The 
duration  of  fuch  an  alliance  depends  on  the  completion  of  the 
enterprife  for  which  it  was  formed.    Thus,  in  the  laft-men* 
tioned  inftance,  when  the  fovereign  is  reftored,  and  fo  firmly 
feated  on  his  throne,  as  to  be  able  to  retain  the  undifturbed  poi* 
fei&on  of  it,  the  alliance,  which  was  formed  with  a  fole  view  ta 
bis  reftoration,  is  now  at  an  end.    But,  on  the  other  hand,  if  the 
enterprife  prove  unfuccefsful, — the  moment  his  allies  are  con<-i 
Tinced  of  the  impoflibility  of  carrying  it  into  effedi,  the  alliance 
is  Ukewife  at  an  end  :  for  it  is  time  to  renounce  an  undertaking 
when  it  is  acknowledged  to  be  impra£licable. 

A  treaty,  entered  into  for  a  limited  time,  may  be  renewed  by    f  199. 
the  common  confent  of  the  alliesj-f-^which  confcnt  may  be  either  Itencwal 
cxpiefsly  or  tacitly  made  known.     When  the  treaty  is  exprefsly     *'*'**^ 
renewed,  it  is  the  fame  as  if  a  new  one  were  concluded,  in  aU 
refecfts  fimilar  to  the  former. 

The  tacit  renewal  of  a  treaty  is  not  to  be  prefumed  upon 
fligiht  grounds  :  for  engagements  of  fo  high  importance  are  welt 
entidel  to  the  formality  of  an  exprefs  confent.  The  prefump- 
tion,  therefore,  of  a  tacit  renewal  mud  be  founded  on  a(9s  of 
fuch  a  nature  as  not  to  admit  a  doubt  of  their  having  been  per- 
formed in  purfuance  of  the  treaty.  But,  even  in  this  cafe,  ftill 
another  difficulty  arifes :  for,  according  co  the  circumftances  and 
nature  of  the  acts  in  queftion,  they  may  prove  nothing  more 
than  a  Cmple  continuation  or  extenlion  of  the  treaty, — which  is 
very  different  from  a  renewal,  efpecially  as  to  the  term  of  du-. 
ntion.    For  inftance,  England  has  entered  into  a  fubGdiary 
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treaty  with  a  German  prince,  who  is  to  keep  on  foot,  during  ten 
years,  a  ftated  number  of  troops  at  the  difpofal  of  that  country, 
on  condition  of  receiving  from  her  a  certain  yearly  fum.  The 
ten  years  being  expired,  the  king  of  England  caufes  the  fum  fti- 
pulated  for  one  year  to  be  paid  :  the  ally  receives  it :  thus  the 
treaty  is  indeed  tacitly  continued  for  one  year;  but  it  cannot  be 
faid  to  be  renewed  ;  for  the  tranfaftion  of  that  year  does  not  ini- 
pofe  an  obligation  of  doing  the  fame  thing  for  ten  years  fuc- 
ceflivcly.  But  fuppofing  a  fovcreign  has,  in  confequcnce  of  an 
agreement  with  a  neighbouring  (late,  paid  her  a  million  of  mo- 
ney for  permiflion  to  ke«p  a  garrifon  in  one  of  her  ftrong 
holds  during  ten  years, — if,  at  the  expiration  of  that  term,  the 
fovcrcign,  inflead  of  withdrawing  his  garrifon,  makes  his  ally  a 
tender  of  another  million,  and  the  latter  accepts  it,  the  treaty  i>, 
in  this  cafe,  tacitly  renewed. 

When  the  term  for  which  the  treaty  was  made  is  expired, 
each  of  the  allies  is  perfe£lly  free,  and  may  confent  or  refufe  to 
renew  it,  as  he  thinks  proper.     It  mud,  however,  be  confefled, 
that,  if  one  of  tlie  parties,  who  has  almoil  fingiy  reaped  ail  tlic 
advantages  of  the  treaty,  (hould,  without  jud  and  fubitantial  rea- 
fons,  refufe  to  renew  it  now  that  he  thuiks  he  will  no  lonj^er 
ftand   in  need  of  it,  and  forefees  the  time  approaching  when 
^is  ally  may  derive  advantage  from  it  in  turn,— fuuh  conduct 
woul-i  be  di (honourable,  inconfiftent  with  that  generofity  which 
fliould  charafterife  fovereigns,  and  widely  diftant  from  thofe  fcn- 
timents  of  gratitude  and  friendlhip  that  are  due  to  an  old  and 
faithful  a.Iy.     It  is  but  too  common  to   fee  great  potentates, 
when  nrrived  at  the  fummit  of  power,  negleft  thofe  who  have 
afl^ded  tliem  in  attaining  it. 
5  200.         Treaties  contain  promifes  that  are  pcrfcfl  and  reciprocal.     If 
*^«?^» '' "- pne  of  the  allies  fails  in  his  engagements,  the  other  may  compel 
cd! whcn^' ^*"^  to  fulfil  them  :— a  perfcft  promife  confers  a  right  to  do  fo. 
vio;;ir<d  bj  But  if  the  latter  has  no  other  expedient  than  that  of  arms  to  force 
one  of  the   his  ally  to  thc  performance  of  his  promifes,  he  will  fomctimes 
pariicfc  *°^  ^"^  it  more  eligible  to  cancel  the  promifes  on  his  own  fide  alfo, 
and  to  dilfolvc  the  treaty.     lie  has  undoubtedly  a  right  to  do 
this,  fince  his  promifes  were  made  only  on  condition  that  thc  ally 
fhould  on  his  pjjrt  execute  every  thing  which  he  had  engaged  to 
perform.     The  party,  therefore,  who  is  offended  or  injured  in 
thofe  particulars  which  conflitute  the  bafis  of  the  treaty,  is  at  li- 
berty to  chufc  the  alternative  of  cither  compelling  a  faithlefs  ally 
to  fulfil  his  cnj;ngcmeiits,  or  of  declaring  the  treaty  dillblved  by 
his  violation  91  it.     On  fuch  an  occafioii,  prudence  and  wife  po- 
licy will  point  out  the  line  of  conduct  to  be  purfued. 
5  201.         put  when  there  exlO-  hctveen  allies  two  or  more  treaties,  dif- 
The  vio'a-  fcrent  from  and  independent  of  each  other,  thc  violation  of  ono 
tiOiiofonc  pf  thofe  trciiiios  docs  not  dlrecllv  dlfcnj^Mcc  thc  iniurcd   party 
notriiicel   "Om  the  obligiiiioiis  he  has  contracted  in  thc  others:  for  ihe 
another,      promifcs  conuined  in  thcfe,  do  not  depend  on  thofe  included  in 
the  violated  treaty.    But  U^e  offended  r.lly  may,  on  thc  breach  o( 

cue 
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enc  treaty  by  the  other  party,  threaten  him  with  a  renunciation* 
on  his  own  part,  of  all  the  other  treaties  by  which  they  arc 
united, — ^and  may  put  his  threats  in  execution  if  the  other  dif- 
rrgards  them.  For  if  any  one  wrefts  or  with-holds  from  me  my 
right,  I  may,  in  the  (late  of  nature,  in  order  to  oblige  him  to  do 
mc  juftice,  to  punifh  him,  or  to  indemnify  myfcjf,  deprive  him 
alfo  of  fomc  of  his  rights,  or  feize  and  detain  them  till  1  have  ob« 
rained  complete  fatisfatlion.  And  if  rccourfe  is  had  to  arms  in 
order  to  obtain  fatibfadion  for  the  infringement  of  that  treaty^ 
the  offended  party  begins  by  ftripping  his  enemy  of  all  the  rights 
vhich  had  accrued  to  him  from  the  different  treaties  fubfiuing 
between  them  :  and  we  fliall  fee,  in  treating  of  war,  that  he  maj 
«lo  this  with  juftice. 

Some  writers  •  would  extend  what  we  have  juft  faid  to  the  dif-     §  *<?«• 
fcTcnt  articles  of  a  treaty  which  have  no  cunne£tion  with  the  a^i-jj^^  Jf*'^^^^^ 
^  Ic  that  has  been  violated, — faying  we  ought  to  confuier  thofc  feve-  article  in  a 
ral  articles  as  fo  many  dillintt  treaties  concluded  at  the  fame  time,  treaty  may 
They  maintain  therefore,  that  if  either  of  the  allies  violates  one  ^^g.    ^ 
article  of  the  treaty,  the  other  has  not  immediately  a  right  to 
cancel  the  entire  treaty,  but  that  he  may  either  rcfufe,  in  his 
turn,  what  he  had  pniniiHd  with  a  \icw  to  the  violated  article> 
or  compel  his  ally  to  fulfil  his  promifes  if  there  Hill  repiiains  a 
poiTibiiity  of  fulfilling  them, —  if  not,  to  repair  the  damage;  and 
that  for  this  purpofe  he  may  threaten  to  renounce  the  entire 
Treaty, — a  menace  which  he  may  lawfully  put  in  execution,  if  it 
be  difregarded  by  the  other.     Such  utuioubtedly  is  the  conduS 
^hich  prudence,   moderation,  the   love  cf  peace,  and  charity* 
^ould  commonly  prefcribe  to  nations.    Who  will  deny  this,  and 
madly  aflert  that  fovcreigns  arc  allowed  to  have  immediate  re- 
courle  to  arms,  or  even  to  break  every  treaty  of  alliance  and 
fricndfliip,  for  the  Icaft  fubjcct  of  complaint  ?  But  the  queftion 
here  turns  on  the  fimple  rij;ht,  and  not  on  the  me-ifures  which 
arc  to  be  puriued  in  order  to  obtain  juftice;  and  the  principle 
upon  which  thofc  writers  ground  thv-ir  dccifion,  appears  to  mc 
utterly  intlefenfible.     We  cannot  conCdcr  t!ic  fcvcral  articles  of 
the  fame  treaty  as  fo  many  diliind  ;:nd  independent  treaties:  for 
tkotigh  we  do  not  fee  ?»ny  immcdi;:re  conned  ion  between  fomc 
of  thofe  articles,  tlicv  are  all  connect.-l  by  this  common  relation, 
viz.  that  the  cunti ad iiy  j^owers  have  agreed  to  fome  of  them 
in  confidcraiion  of  the   others,  and   by   way  of  compcnfatinn. 
I  would  perhaps  never  J'.ue  cor.fentcd  to  this  article,  if  my  ally 
had  not  granted  mc  an(.»r]KT,  which  in  i's  own  natnrtr  h.is  no  re- 
lotion  to  ic.     Every  tiii?*j:,  there:brc,  which  is  ccmprchenJed  in 
the  fame  treaty,  is  of  the  fame  force  and  nature  as  a  reciprocal 
promit'e,  unlcf»  where  a  lirinai  exception  is  made  to  the  contrary. 
Ototius  very  properly  obfcrves  that  "  every  article  of  a  treaty 
"  carries  with  it  a  londition,  Sv  the  non-peiformance  of  which, 
**  the  treaty  is  wholly  cancelicdf."  He  adds  that  a  claufc  is  fomc* 

•  See  Wof.is  ju»  O-nt.  \  ^\i. 
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times  inferted  to  the  following  effed,  viz.  '^  that  the  violation 
•*  of  any  one  of  the  articles  fhall  not  cancel  the  whole  treaty," 
in  order  that  one  of  the  parties  may  not  have,  in  every  flight 
o&nce,  a  pretext  for  receding  from  his  engagements.  This 
precaution  is  extremely  prudent,  and  very  conformable  to  the 
care  which  nations  ougnt  to  take  o£  preferving  peace,  and  ren- 
dering their  alliances  durable. 
S  iov  In  the  fame  manner  as  a  perfonal  treaty  expires  at  the  death  of 
The  treaty  the  king  who  has  contrafted  it,  a  real  treaty  is  diflblved,  if  one 
thedeftruc-°f  thc  allied  nations  is  deftroyed, — that  is  to  fay,  not  only  if  the 
tion  ot  ooe  men  who  compofe  it  happen  all  to  perifli,  but  alfo  if,  from  any 
of  tHecou-  caufe  whatfoever,  it  lofes  its  national  quality,  or  that  of  a  po« 
powcrf  li^ical  and  independent  fociety.  Thus  when  a  ftate  is  deftroyed 
and  the  people  are  difperfcd,  or  when  they  are  fubdued  by  a  con- 
queror, all  their  alliances  and  treaties  fall  to  the  ground  with  the 
public  power  that  had  contra£led  them.  But  it  is  here  to  be 
obferved,  that  treaties  or  alliances  which  impofe  a  mutual 
obligation  to  perform  certain  a£ls,  and  whofe  exigence  confe* 
quently  depends  on  that  of  the  contrading  powers,  are  not  to 
be  confounded  with  thofe  contracts  by  which  a  perfedl  right 
is  once  for  all  acquired,  independent  of  any  mutual  perform- 
ance of  fubfequent  a£ls.  If,  for  inftance,  a  nation  has  for« 
ever  ceded  to  a  neighbouring  prince  the  right  of  fifhing  in  a 
certain  river,  or  that  of  keeping  a  garrifon  in  a  particular  for* 
trefs,  that  prince  does  not  lofe  his  rights,  even  though  the 
nation,  from  whom  he  has  received  them,  happens  to  be  fub* 
dued,  or  in  any  other  manner  fubjciSled  to  a  foreign  dominion. 
His  rights  do  not  depend  on  the  prcfervation  of  that  nation: 
Ihe  had  alienated  them ;  and  the  conqueror  by  whom  Ihc  has 
been  fubjugated  can  only  take  what  belonged  to  her.  In  thc 
fame  manner,  the  debts  of  a  nation,  or  thofe  for  which  the 
fovcreign  has  mortgaged  any  of  his  towns  or  provinces,  are  not 
cancelkd  by  conquell.  The  king  of  Pruflia,  on  acquiring  Sikfi<| 
by  conquell  and  by  the  treaty  of  Breflau,  took  upon  himfelf 
the  debts  for  which  that  province  ftood  mortgaged  to  feme 
J^nglilh  merchants.  In  fa(fi,  his  conquefl  extended  no  further 
than  thc  acquifition  of  thofe  rights  which  the  houfe  of  Auftria 
had  pofTcfled  over  the  country ;  and  he  could  only  take  poflcffion 
of  Silcfia,  fuch  as  he  found  it  at  the  time  of  the  conquefl, 
with  all  its  rights  and  all  its  burthens.  For  a  conqueror  to 
rcfufe  to  pay  the  debts  of  a  country  he  has  fubdued,  would  be 
robbing  thc  creditors,  with  whom  he  is  not  at  war. 
$a'^4-  Since  a  nation  or  a  {larcj  of  whatever   kind,   cannot    make 

of^afliite'  ^"y  treaty  contrary  to  thofe  by  which  fhe  is  aflually  bound 
tlui  lias  (§  165),  fte  cannoc  put  herfelf  under  the  protection  of  ano- 
aftcrwjHs  ther  ftate,  without  referving  all  her  alliances,  and  all  her  ex- 
under  th^/  iiling  treaties.  For  the  convention  by  which  a  ftate  places 
f-rotcaion  herfelf  under  the  protcftion  of  another  fovereign,  is  a  treaty 
cfvxothcr.  (§  175)  i  if  file  docs  it  of  her  ov/n  accord,  fi:c  ought  to  do  it 
in  fuch  a  rnaiiner,  that  the  new  treaty  may  involve  no  in- 
fringement 
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firingemcnt  of  her  pre-cxifting  ones.  Wc  have  fccn  (§  176) 
what  rights  a  nation  derives,  in  a  cafe  of  neceifity,  from  the  duty 
of  felf-prefervation. 

The  alliances  of  a  nation  arc  therefore  not  dilTolved  when  flic 
puts  hcrfelf  under  the  proteftion  of  another  ftate,  unlefs  they 
he  incompatible  with  the  conditions  of  that  protedion.  The 
ties  by  which  (he  was  bound  to  her  former  allies  dill  fubfiil, 
and  tnofe  allies  dill  remain  bound  by  their  engagements  to 
her,  as  long  as  (he  has  not  put  it  out  of  her  power  to  fulfil 
her  engagements  to  them- 

When  neceflity  obliges  a  people  to  put  themfelves  ynder  the 
protcftion  of  a  foreign  power,  and  to  promife  him  the  afliftancc 
of  their  whole  force  againft  all  opponents  whatfoever,  without 
excepting  their  allies, — their  former  alliances  do  indeed  fubCftt 
fo  far  as  they  are  not  incompatible  with  the  new  treaty  of 
protedion.  But  if  the  cafe  fliould  happen,  that  a  former  ally 
enters  into  a  war  with  the  protestor,  the  protected  (late  will 
be  obliged  to  declare  for  the  latter,  to  whom  fhe  is  bound  by 
dofer  ties,  and  by  a  treaty  which,  in  cafe  of  collifion,  is  pa- 
ramount to  all  the  others.  Thus  the  Nepeiinians  having  been 
obliged  to  fubmit  to  the  Etrurians,  thought  themfelves  after- 
wards bound  to  adhere  to  their  treaty  of  fubmiflion  or  capi- 
tulation, preferably  to  the  alliance  which  had  fubfilled  between 
them  and  the  Romans :  pojlquam  deditianisy  quam  focietaiis,  fidn 
ImQ'ior  eraty  fays  Livy  *. 

Finally,  ^s  treaties  are  made  by  the  mutual  agreement  of  the    %  toj. 
parties,  they  may  alfo  be  diflbived  by  mutual  confcnt,  at  the  f'^ec  J^j^*J 
Will  of  the  contrafting  powers.     And  even  though  a  third  party  by  tnuun} 
ihould  find  himfelf  interefted  in  the  prefervation  of  the  treaty^  cuaidtt. 
^  (hould  fuficr  by  its  difTolution,—  yet,  if  he  had  no  (hare  in  mak- 
ing fuch  treaty,  and  no  dirt£i  promife  had  been  made  to  him, 
toofe  who  have  reciprocally  made  promifes  to  each  other,  which 
eventually  prove  advantageous  to  that  third  party,  may  alfo  re- 
ciprocally releafe   each   other   from  them,  without  confulting 
lim,  or  without  his  having  a  right  to  oppofe  them.    Two  mo- 
tuidtt  have  bound  themfelves  by  a  mutual  promife  to  unite  their 
fvcts  for  the  defence  of  a  neighbouring  city  :  tliat  city  derives 
^<ifantage  from  their  a(E(lance  \  but  (he  has  no  right  to  it ;  and  as 
ioon  as  the  two  monarchs  think  proper  mutually  to  difpenfe  with 
^ir  engagements,  (he  will  be  deptived  of  their  aid,  but  can 
bave  no  reafon  to  complain  on  the  occafign,  fincc  no  promife  h^4 
keen  made  to  her. 

« 
*  Ub.  vl  cap.  i« 
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CHAP.    XIV. 


Of  other  public  ConvenUonSy—of  thofc  that  are  madebyjuhordinalt 
Powers^ — part'icuLnly  of  the  Agreement  called  in  Latin  Spoil- 
fio, — and  of  Conventions  of  Scvet  eipis  with  private  Per/ons. 

«  206.     T^  ^  ^  public  compafts,  called  conventions,  articles  of  agrcc- 
Coijvcn-        J[     mcnt,  &c.  when  they  are  made  between  fovereigns,  diScT 
tioiismadc  f^Q^  treaties  only  in  their  obje£V  (§  153).     What  we  have  faid 
ici^us!^'      ^^  ''^^  validity  of  treaties,  of  their  execution,  of  their  difflblution, 
and  of  the  obligiitions  and  right's  that  flow  from  them,  is  all  ap- 
plicable to  the  various  conventions  which  fovcreigns  may  con-  - 
elude  with  each  other.     Treaties,  convention?,  and  agreements^          ^ 
arc  all  public  engagements,  in  regard  to  v.hi'  h  there  is  but  one            r 
and  the  fame  righr,  and  the  fame  rules.    We  do  not  here  wift  to           « 
difguft  the  reader  by  unneceflAry  repetitions :  and  it  were  equally           ^ 
unneccflary  to  enter  into  an  enumeration  of  the  various  kinds  of         ^ 
ihefe  conventions,  which  are  always  of  the  fame  nature,  and  dif-         — 
fer  only  in  the  matter  which  conftitutes  their  objed. 
6  J07.          But  there  arc  public  conventions  made  by  fubordinate  powers,        «. , 
ThofcniAcIe  j^  virtue  either  of  an  exj^refs  mandate  from  the  fovereign,  or  of       "if 
cif^a^c"*^"    the  authority  with  which  they  are  inveftcd  by  the  terms  of  their       -aar 
po\vc^».      commilnon,  and  according  as  the  nature  of  the  alfairs  with  which       -^ 
they  are   intrulted,  may  admit  or  require  ihc  cxercife  of  that        ^ar 
authority. 

The  appellation  of  inferior  or  fubordinate  pozvcrs  is  given  to  -^^ 
public  perfons  who  cxercife  fome  portion  of  the  fovercignty  in  ^^ 
the  name  and  under  the  authority  of  the  fovereign  :  fuch  arc  ma-  — ■ 
gift  rates  cftablifhcd  for  the  adminillration  of  juitice,  generals  of  "  '^ 
i}.rmies,  and  miniftcrs  of  ilate. 

When,  by  an  exprefs  order  from  their  fovereign  on  the  parti-  — " 
cular  occ.Hion,  and  with  fufficient  powers  derived  from  him  for  ^^ 
the  purpofe,  thofc  perfons  form  a  convention,  fuch  convention  -»^  ^ 
is  made  in  the  name  of  the  fovereign  himfelf,  who  contradls  by  ^VC^ 
the  mcdl.ition  and  mlniihy  of  his  delegate  or  proxy:  this  is  the  ^=^^ 
cafe  we  h.jve  menlionrd  in  ^  I  56.  _ 

Init  piil>lic  perfons,  by  vi:tue  of  their  OiTice,  or  of  the  commif ^" 

iion  given  to  them,  have  alfo  tlicmfelves  the  power  of  making^:^  S 
conventions  on  public  afi'airs,  exerci.fiiig  on  thofe  occaHons  thc=-^-**^ 
right  and  autliority  of  the  fovereign  by  whom  ihcy  arc  commif —  -*- 
fioned.  There  are  two  modes  in  which  they  acquire  thai  -^^t 
power: — it  is  given  to  them  in  exprefs  terms  by  the  fovereign  «"^5 
or  it  is  naturally  derived  from  tl.eir  commifllon  itfelf, — ili»  -*-  ^^ 
nature  of  the  afiairr,  with  which  ihefe  perfons  arc  intruUc(Fri:^^» 
requiring  lliat  they  fliould  have  a  power  to  make  fuch  con-^^  ^* 
ventions,  efpecially  in  cafes  where  they  cannot  await  tlic  o«^   -r- 
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dcT8  of  ihcir  fovcrci^n.  Thus  tb.e  governor  of  n  town,  :huI  the 
general  who  Ix-fie^cs  it,  have  a  pov^cr  to  fettle  the  terms  of  ca- 
pitulation :  and  whatever  aj;rceiT!cnt  they  thus  form  within  the 
terms  of  their  commilhon,  is  obligatory  on  the  date  or  foverei^n 
who  has  inverted  tliem  with  the  power  by  which  they  c  include 
it.  As  conventions  of  this  nature  take  place  principally  in  war, 
we  (hall  treat  of  them  more  at  large  in  Book  III. 

If  a  public  pcrfon,  an  embafTador,  or  a  general  of  an  army,  ex-     §  ,c«. 
ceeding  the  bounds  of  his  commifllion,  concludes  a  treaty  or  a  Tnaii*-* 
convention  without  orders  from  the  fovercign,  or  wirhout  being  J,'  "^'"'^I^^ 
authorifed  to  do  it  by  virtue  of  his  office,  the   treaty  is  null,  ijl^ii",^ 
as  being  made  without  fufficicnt  powers  (§  157) :  it  cannot  be-  »*irhfrtitof 
come  valid  without  the  cxprefs  or  tacit  ratification  of  the  fo?c-  ^t^^}^^^ 
reign.     The  exprefs  ratification  is  a  written  dcci\  by  which  thercieii,Jr 
foYcreipn  approves  the  treary,  and  engages  to  ohfeivc  it.     The**»thii« 
Tacit  ratifi-.atinn  is  implied  uv  certain  itepb  which  the  fDvereijrn  is'u*^"^'-«« 
fuilly  prefumcd  to  take  only  in  purfiianceof  the  treaty,  and  which  *^***' 
he  could  not  be  fuppofeil  to  taKe  wirhuut  ccnifKiciiii^  it  as  lon- 
eluded   and   apreed    upon.     Thus  on  a  treaty  of  peace  being 
l!;;ned  by  public  niinillers  who  liave  even  e\c;.'edei!  the  orders 
of  their  foverei;;:ns,  if  one  of  the  foverci;^ns  caufes  troops  to 
pafs  on  the  footing  of  friends  throu^ih  the  terrlir»rics  of  his  rc- 
conciied  enemy,  he  tacitly  ratifies  thv  trcatv  of  peace.     But  if, 
by  a  rcfcrvatory  claufe  (»f  the  treaty,  the  ratifieatinn  cf  tlie  fovc- 
ifign  be  required, — ?.s  ii:ch  rLfervatif-n  is  uhra  iy  U!.ilerl*n(.d  tn 
i'.nply  an  exprcfb  ratirieuioi*,  it  is  abl.)lv:telv  rcu  li-rr  tlii:  thj 
treaty  be  thus  exprefsly  rat:f:ed  before  it  cm  ::c\juire  i:s  full 
force. 

By  the  I*atin  term,  ^ponJJoy  we  cxprefs  an  n^r:cm  -n:  rehtr^j  rn     ^.  ,0*,. 
aiTairs  of  (late,  made  by  a  pu!)!Ie  perrv)n.  wIj^-  c-cn  d;  t!:e  bounds  ''"    '•:'^c- 
ofhis  conimilfion,  and  acls  wiih.nji  the  ih:!<t  .  or  c  •»:ni;iar.;l  ofV'^*'^/'' 
the  fovercign.    The  perfon  who  treats  for  ilie  (I.h*  yy  thi>  innn-'''   ''  * 
ner  without  being  conunillioncd    for  t)ic   purpofe,   prMnn'fes  of 
courfe  to  ufe  his  endeavours  for  prevailing;  on  the  Hate  or  fove- 
rcign to  ratify  tlie  articles  helras.:^»recd  to  :  otherwifr  !ii^cnca;;e- 
me:;t  would  Lc  ruj^atory  ;ind  illulive.     'Hv:  fi-kundati'Mi  r.rthi^ 
agreement  can  bj  no  orher,  on  cither   fide,  than  the  hope  of 
fach  ratification. 

The  Roman  hirtory  furnifljcs  us  with  various  inrtanr  es  of  fnch 
a^ccmcnts  :— tiie  one  that  firll  arrcfts  our  ..treution  is  that  which 
was  comltdcd  at  the  Furcx  Caudif.a:, — :hc  r.rjtl  famous  in- 
ftance  on  record,  a!id  one  that  hven  tlitc»i:Te !  by  rfic  iivA\  cele- 
brated writers.  The  con!  ids  Titui  Vcfarius  Calvin  us  an  \  Spu- 
rius  Polluniius,  wiili  t!ie  Roman  amy,  be:n^  inclofed  in  the  de- 
files of  the  rure-.u  Caudinre  without  hrpe  of  erc.ipipg,  corbel udcil 
a  ihameful  ajjrcenunt  wi»!i  the  Sam.iite ;,—  inforni!::i:  tliem,  how- 
ever, that  they  cr'idd  not  nuke  a  real  pv:b.ic  tirnty  (  f"r/.v»)  with- 
out orders  from  t!ie  Kom^n  peopJr,  wiiliout  the  Ar/.i.'/s  anH  the 
ctrcm'.Mue:>  confjc*  I'.ed  i»y  (".:ll  in.  Tlr:  S.  :nr.i:e  g.nvral  con- 
tented Limfclf  with  e.'..::^:;^  a  pr?i.::Il-  t:u::i  \\yz  coniuls  anM 

pri'.icipal 


OTHER  PUBLIC  CONVENTIONS,  See.  B.  H.  Ch.  XIV. 

{principal  officers  of  the  army,  and  obligin?  them  to  deliver  lum 
IX  hundred  hoftagesj  after  which,  having  made  the  Roman 
troops  lay  down  their  arms,  and  obliged  them  to  pafs  under  the 
yoke,  he  difmifled  them.  The  fenate,  however,  refufed  to  ac- 
cede to  the  treaty,— delivered  up  thofe  who  had  concluded  it  to 
the  Samnites,  who  refufed  to  receive  them, — and  then  chqught 
themfelves  free  from  all  obligation,  and  fcreened  from  all  re- 
proach*. Authors  have  entertained  very  difierent  fentiments 
of  this  conduA.  Some  aflert,  that  if  Rome  did  not  chufe  to  ra- 
tify the  treaty,  (he  ought  to  have  replaced  things  in  the  fame  fi« 
tuation  they  were  in  before  the  agreement,  oy  fending  back 
the  whole  army  to  their  encampment  at  the  Furcae  Caudinc  i 
and  this  the  Samnites  alfo  infifted  upon.  I  confefs  that  I  am  not 
entirely  fatisfied  with  the  reafonings  1  have  found  on  thk  quef- 
tion,  even  in  authors  whofe  eminent  fuperiority  I  am  in  other  re« 
fpedls  fully  inclined  to  acknowledge.  Let  us  therefore  endea- 
vour, with  the  aid  of  their  obfervations,  to  fet  the  aiBur  in  a 
new  light, 
no.  It  prefents  two  queftions, — firft,  what  is  the  perfon  bound  to 
Aateit  do,  who  has  made  an  agreement  (fponfor)x  if  the  (late  difavows 
Ich"an  *' ' — Secondly,  what  is  the  (late  bound  to  do  ? — But,  previous  to 
^neot.  the  difcu(rion  of  thefe  queftioiis,  it  is  nece(rary  to  obferve,  with 
Grot i us  t,  that  the  (late  is  not  bound  by  an  agreement  of  that 
nature.  This  is  manifed,  even  from  the  de(inition  of  the  agree- 
ment called  ffonjio.  The  (late  has  not  given  orders  to  conclude 
it :  neither  has  (he  in  any  manner  whatever  conferred  the  necef- 
fary  powers  for  the  purpofe:  (he  has  neither  exprcfsly  given 
them  by  her  injuncUons  or  by  a  plenipotentiary  commiflion,  nor 
tacitly,  by  a  natural  or  iicceflTary  confequence  of  the  authority 
intiuiled  to  him  who  makes  the  agreement  [fponfori).  The  ge- 
neral of  an  army  has,  indeed,  by  virtue  of  his  commidion,  a 
power  to  enter,  as  circumdances  may  require,  into  a  private  con- 
vention,— a  compaft  relative  to  himfelf,  to  his  troops,  or  to  the 
occurrences  of  M'ar :  but  he  has  no  power  to  conclude  a  treaty  of 
peace.  He  may  bind  himfelf,  and  the  troops  under  his  com- 
mand, on  all  the  occafions  where  his  fundions  require  that  he 
(hould  have  the  power  of  treating ;  but  he  cannot  bind  the  (late 
beyond  the  extent  of  his  commiflion. 
'J^^-  Let  us  now  fee  to  what  the  perfon  promifing  {/ponf$r)  if 

'j.Qj!^:f. bound,  when  the  (late  difavows  the  agreement.     We  ought  no 
Dui:d  here   to  deduce   our  arguments  from  the  rules  which  obtai 
i'^'^    between  private  individuals  under  the  law  of  nature  :  for  then 
°*^  '  ture  of  the  things  in  quellion,  and  the  fituation  of  the  contra/ 
ing  parties,  necefTarliy  make  a  difference  between  the  two  ca( 
It  is  certain  that,  between  individuals,  he  who  purely  and  (im 
promifes  what  depends  on  the  will  of  another,  without  being 
thorifed  to  make  fuch  promife,  is  obliged,  if  the  other  difav 
the  tranfa£lion^  to  accompli(h  himfelf  what  he  has  promife 

*  Livy,  lib.  iz.  f  De  Jure  Belli  k  Pacisj  lib.  ii.  cap.  zt.  §  x6. 
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to  give  m  equhralent,— ^o  reftore  things  to  their  former  (late,— - 
or»  finally,  to  maJce  full  compenfation  to  the  perfon  with  whom 
be  has  treated,  according  to  the  various  circumftances  of  the 
cafe.  Hit  promife  {ff^nfio)  can  be  underftood  in  no  other 
li^it.  But  this  is  not  the  cafe  with  rerpe£k  to  a  public  per-* 
foOf  who»  without  orders  and  without  authority,  engages  for 
the  performance  of  his  fovereign.  The  queftion  in  fuch  cafe 
vebtea  to  things  that  infinitely  furpafs  his  power  and  all  his  fa« 
Cttldea,— things  which  he  can  neither  execute  himfelf,  nor  caufe 
lo  be  eaecut^  and  for  which  he  cannot  offer  either  an  equi* 
waleot  or  a  compenfation  in  any  Mrife  adequate :  he  is  not  even 
mt  liberty  to  give  the  enemy  what  he  has  proroifed,  without  an^ 
thority  t  finally*  it  is  equally  out  of  his  power  to  reftore  things 
adrely  to  their  former  (late.  The  party  who  treats  with  him 
cannot  exped  any  thing  of  this  nature.  If  the  promifer  has 
ileccived  him  by  laying  he  was  fnfficiently  authorifed,  he  has  a 
right  to  poniih  him.  But  if,  like  the  Roman  confuls  at  the  Fnr« 
caB  CaodinsB,  the  promifer  has  a£ied  with  fincerity,  informing 
him  dttt  he  had  not  a  power  to  bind  the  ftate  by  a  treaty,— « 
nothing  elfe  can  be  prefumed,  but  that  the  other  party  was  wili^ 
ing  to  run  the  rifle  of  making  a  treaty  that  muft  become  void,  if 
ratified,— hoping  that  a  regard  for  him  who  had  promifed^ 
\  far  the  hoflages,  would  induce  the  fovereign  to  ratify  what 
been  thos  concluded.  If  the  event  deceives  his  hopes,  he 
only  blame  his  own  imprudence.  An  eager  defire  of  ob- 
\  peace  on  advantageous  conditions,  and  the  temptation  of 
prefent  advantages,  may  have  been  his  only  inducements 
te  fo  hazardous  an  agreement.  This  was  judicioufly  ob» 
i  by  the  conful  Poftumius  himfelf,  after  his  return  to  Rome. 
In  his  fpeech  to  the  fenate,  as  given  to  us  by  Livy,  ^  Your  gene* 

*  nds,  laid  he,  and  thofe  of  the  enemy,  were  equally  guilty  of 

*  inqvndence,— we,  in  incautioufly  involving  ourfeves  in  a  dan* 
^  gerons  fituation,— they,  in  fuffering  a  vidory  to  efcape  thcniy 

*  of  which  the  nature  of  the  ground  gave  them  a  certainty,—* 

*  ftill  diftrufting  their  own  advantages,  and  hafting,  at  any  price^ 

*  to  dilarm  men  who  were  ever  formidable  while  they  had  arms 

*  in  their  hands.    Why  did  they  not  keep  us  fliut  up  in  our 

*  camp  ?  Why  did  they  not  fend  to  Rome,  in  order  to  treat 

*  for  peace,  on  fure  grounds,  with  the  fenate  and  the  people  V* 
It  is  manifeft  that  the  Samnites  contented  themfelves  with 

dK  hope  that  the  engagement  which  the  confuls  and  principal 
ofioers  had  entered  into,  and  the  defire  of  faving  fix  hundred 
kni^ts,  left  as  hoftages,  would  induce  the  Romans  to  ratify  the 
agreement, — confidering,  that,  at  all  events,  they  (hould  ftiU  have 
mole  fix  himdred  hoftages,  with  the  arms  and  baggage  of  the  ar* 
mjt  and  the  vain,  or  rather,  as  it  is  proved  by  its  confequcnceSf 
the  fatal  glory,  of  having  made  them  pafs  under  the  yoke. 

Under  what  obligation  then  were  the  confuls,  and  all  the 
mhers  who  had  joined  with  them  in  the  promife  {fpnjmret)  f 
They  themfelves  judged  that  they  ought  to  be  delivered  up  to 

the 
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the  Samnites.  This  was  not  a  natural  confequence  of  the  agree- 
ment ( fpo>UiG}ih)\  and  from  the  ohfervations  above  made,  it 
docs  not  appear  that  a  general  in  fuch  circumftances,  having 
proinifcd  things  which  the  promifee  well  knew  to  be  out  of  his 
power,  is  ohliped,  on  his  promife  being  difavowed»  to  furrender 
his  own  perfon  by  way  of  compenfaiion.  But  as  he  has  a  power 
cxprcfsly  to  enter  into  fuch  an  engagement,  which  lies  fairly 
within  the  bounds  of  his  commiflion,  the  cuftom  of  thofe  times 
had  doubtlefs  rendered  fuch  engagement  a  tacit  clauf^  of  the  a- 
grcement  called  fpcnjloy  fince  the  Romans  delivered  up  ali  the  : 
Jponfoycs^  all  thofe  who  had  promifed : — this  was  a  maxim  " 
Xht\x  fecial  la'iv  *. 

If  the /p:}ij)r  has  not  exprefsly  engaged  to  deliver  himfelf  npi^  ^^ 
snd  if  i'itabiilhed  cuilom  does  not  lay  him  under  an  obligation  tac^:3< 
do  fo,  it  would  ft'cin  that  he  is  bound  to  nothing  further  byhi^  ^  ii 
promife  than  honcllly  to  endeavour  by  every  lawful  means  to  in— «— »j. 
duce  the  fovcreign  to  ratify  what  he  has  promifed:  and  thcr^-^rc 
cannot  exill  a  doubt  in  the  cafe,  provided  the  treaty  be  at  all  c—  .^ac- 
i]uitable,  advantageous  to  the  iiatc,  or  fupporiable  in  confidera-  »^s-a« 
tiou  of  the  misfortune  from  which  it  has  preferved  her.  But  t»  -^Mto 
fet  out  with  tl^c  intention  of  making  a  treaty  the  inilrument  t»  -^mo 
ward  off  a  deadly  blow  from  tlie  Hate,  and  foon  after  to  advifTi-  fc 
the  fovereipi  to  refufe  his  ratification,  not  bccaufc  the  treaty  i^  i$ 
infupportable,  but  becaufe  an  advantage  may  be  taken  of  its  hai  ■■  i  • 
ing  been  concluded  without  authority, —  fuch  a  proceeding  woul  -^Dd 

Uiidoubtediy  he  a  fraiivlulent  and  ihameful  abufe  of  the  faith  < Jof 

treaties.  Lint  what  mull  the  general  clo,  who,  in  order  to  fav^-— 'c 
his  army,  ha'S  been  forcci!  to  conclude  a  treaty  tliat  is  detrimcn 
tal  or  cHlhvMiourable  to  the  llatc  r  Muil  he  advife  the  fovereig 
to  ratify  it  ?— He  will  content  hinifcif  with  laying  open  the  mc 
tives  of  his  conduc'l:,  and  the  ncccfuty  tii.it  obliged  him  to  treat — -* i 
J»e  will  fnew,  as  PolUimius  did,  iliat  he  akuie  is  bound,  and  ih^^=^^^ 
lie  contents  to  be  difowncd  and  delivered  up  for  the  public  fafct^  y* 
ir  the  enemv  .ire  ciOceivcd,  it  is  lhrou;.'h  tiicir  own  folly.  "W*  ^ 
t  .e  gi-ncnu  bound  to  inform  them,  that,  in  all  probability,  h — ^^^ 
promiii^s  would  not  be  ratified  r  1:  would  be  too  much  to  rc^^^' 
oi*  him.     In  fuch  r.  cafe,  it  ib  uiilicient  that  he  do^-     ^^ 


— r$ 


jiot  impr;fc  on  the  i-neniy  by  prcci  r.Jinj/  m  more  extenfive  powc 
thuin  he  really  poilcricj,  but  contenti.  hnnfelf  with  embracing  tl^^^^ 
Tivertures  vviiijh  tncy  n.ai^c  to  him,  without  on  his  fide  holdir-^^*"? 
foith  any  ileluiive  hofcs  to  decoy  tJiem  into  a  treaty.  It  is  tB^J^^ 
enemy's  bufuiefs  to  ti^Kij  all  poiTibIc  precautions  for  their  own  C^^»^' 
curlty  :  if  tbey  ncglvct  them,  why  ihould  not  the  general  avS^  J^* 
liinjfelf  of  i;:cir  i:r.pruder:ce,  aa  ot"  an  avl  vantage  prefentcd  to  hi-^^^tn 
by  tiic  hand  of  fonune  r  '*  Ii  is   liu^  faiil  PoliUmiuS)  who  li-^"^^ 

*  I  h?.'fc  r-.itl  i:;  n:y  pr.  f -re,  tliat  the  f'.ci  .1  1  iw  of  the  RomaiiS  was  their  law      "«■  ^^ 
v.ur.     '1  hi  CO  1.  /I-  ••;  *]w  fccij'is  wctf  Cdiifu'tfl  nn  tli.-  cauf«  s  that  nrghc  autl^^     j 
lil.  tlic  ii.ili'ii  i<j  ui'j^:iv.'c  in  a  >\u.-,  an. I  "n  tli'  :;uvltii'n>  to  which  it  gave  rife-  It        ^\ 
|i<  i  ;.ii<i  :}.'.  ■...:■  -A  :l.r  n  r-.  vj-ni'-^  om  tlrj  ri-..!..!.;-  en  of  var,  antl  on  conc'od"       ^    _ 
tr.v"..   •■/  .  .-.  ~;  .  {■   ':.:\:  ^^^;J  :i!_'.,i:,.  ciii^./.td,  unJ  tiicir  agtncy  cinpi    -^*')" 

«  fac— -"f^ 


B.  n.  Cai.  XIV.  OTHER  PUBLIC  CONVENTIONS,  &c.  223 

**  £ftTed  our  army  after  having  put  it  in  danger.  The  enemy's 
'*  head  was  turned  in  his  profperity ;  and  his  advantages  have 
"  been  no  more  to  him  than  a  plcafant  dream/' 

If  the  Samnitcs  had  only  required  of  the  Roman  generals  and 
army  fueh  engagements  as  the  nature  of  their  iituation,  and  iheir 
commiflion,  empowered  them  to  enter  into, — if  they  had  obliged 
them  to  furrendcr  themfelves  prifoncrs  of  war, — or  if,  from  their 
inability  to  hold  them  all  prifoners*  they  had  difmilTed  them  upon 
their  promife  not  to  bear  arms  againil  them  for  fome  years,  in 
cade  Rome  (hould  refufe  to  ratify  the  peace, — the  agreement 
would  have  been  valid,  as  being  made  with  fufHcient  powers; 
and  the  whole  army  would  have  bec!i  bound  to  obferve  it ;  for  it 
it  abfolutely  nccelTary  that  the  troops>  or  their  officers,  (hould 
liave  a  power  of  entering  inco  a  contract  on  thofe  occaiion<i,  arid 
upon  that  footing.  This  is»  the  cafe  of  capitulations,  of  which  wc 
(hall  fpeak  in  treating  of  war. 

If  tiie  promilcr  has  made  an  equitable  and  honourable  convert* 
tion,  on  an  atVair  of  fuch  a  nature,  that,  in  cafe  the  convention 
be  difallowed,  he  Hill  has  it  in  his  own  power  to  indemnify 
the  party  with  whum  he  has  treated, — he  is  prefumcd  to  have 
pcrfonally  pledged  himfclf  for  fuch  indemniilcation  ;  and  he  is 
bound  to  male  it,  in  order  to  difcharge  his  promife,  as  did  Fabius 
Maximus  in  the  initance  mentioned  by  Grotius*.  But  there  are 
occalions  when  the  fovereign  may  forbid  him  to  a£l  in  that  man- 
ncr,  or  to  give  any  thing  to  tlic  encniieb  of  the  Hate. 

\Vc  have  Ihewn,  that  a  Hate  cannot  be  bound  by  an  agreement     v  jii. 
made  without  her  ordcr>,  and  without  her  lnving  granted  any  "^"^  ****** 
power  for  that  purjuifc.     Dut  is  (he  abfolulcly  free  from  all  ob-  rp^^,,^'i7" 
ligation?   That  is  tic  point  which  nov  remains  for  us  to  ex  a- bound. 
mine.     If  matter*  as  yet  eor^tiiuie  in  tlicir  original  fituation,  the 
Hate  or  the  fovcreign  may  (iinply  difavow  the  treaty,  wiiich  is 
oif  courfe  done  away  by  luuh  (lli'.ivowai,  and  bjcomes  as  pcrfe£l  a 
nudity  as  if  it  had  never  cxl:>cil.     But   ti:e  fovcreign  ought  to 
make  known  his  inrentii)n^  u>  U^m  as  t:.e  treaty  comes  to  his 
knowledge ;  not  inJ.cevl  thui  his  fleiice  2l.)::o  can  ^ive  validity  to 
a  convention  wliith  th?  cnn:ra..\ing  pivtie;*  liave  agreed  not  to 
coufider  as  valid  wiiiicut  hi^  app-.ol^ttion ;  but  it  would  bj  a 
breach  of  good-fai;h  In  hir.i  to  fuJ.r  a  fuTuI-jnt  lin^c  to  el/.t'le 
for  the  otlicr  parry  to  execute  on  his  fiJe  an  agreement  which  he 
hiinfelf  is  deternii:ie.!  not  to  i.rify. 

If  any  thing  ha>  a.re.i-ly  been  d  mic  in  corfequence  of  the  ii- 
grcemcnt, — it  the  ;..i.i.,  win*  ha»  trcit-rd  with  the  /p:r'Gtf  ha^on 
nis  fide  fulfilled  hib  e:.^  i^cuieni:,  either  in  the  whole  or  in  pSxx^ — 
is  tlie  other  partv,  on  liilavowin^  the  treaty,  bi'und  to  indeiunify 
bim,  or  rellore  thiiM:>  to  ilieir  tcrnvjr  Liuation,— or  i:>  lio  al.owcd 
to  reap  the  fruits  ot  the  treaty,  at  t!ic  I'ainc  time  that  he  refnles 

•  LiK  ji.  cJjip.  IV.  5  'f*.  r  '  .U'  M  "n'v  Vrv  npc^nluJr  !  an  i^^rr^'inent  with 
tkeratmy  w}ii..'<  che  Iciutc  ui  rii  •%:.!,:* !.  j  p.icr  ol '.i::it  T.r  mhtJ.  h- itrriTcd 
Cwa  ltu!:wica  (i.oiunikit.i.  ,.ii.>-  :..-:  >  u.  L: /.*  ..U.**  |t<>iiKt'c.  It  iiltMl  tu  the 
fill  ..t:t  ^■i  ihc  ;:iMjai.    Am.'.:.  \  .  ■«:.  ,.^  Viii,  ili-jiU.     p:«.U!:h's  lits  ul  iilsi-l 
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M  ratify  it  ?  We  flioiild  here  diftinguifh  the  nature  of  tHc  things 
that  have  been  executed,  and  that  of  the  advantages  which  have 
thence  accrued  to  the  (late.  He  who,  having  treated  with  a 
public  perfon  not  fumifhed  with  fuflicient  powers,  executes  the 
agreement  on  his  fide  wichout  waiting  for  its  ratification,  is 
guilty  of  imprudence,  and  commits  an  egregious  error,  into 
whicn  he  has  not  been  led  by  the  ftate  with  which  he  fuppofes 
he  has  contracted.  If  he  has  given  up  any  part  of  his  property, 
the  other  party  is  not  juftiiiable  in  taking  advantage  of  his  folly,  ^ 

and  retaining  poflcflion  of  what  he  has  fo  given.     Thus,  wheoj     

a  ft:(te,  thinking  (he  has  concluded  a  peace  with  the  enemy's  gc-    ■>  ^ 
neral,  has  in  confequence  delivered  up  one  of  her  (trong  places 
or  given  a  fum  of  money,  the  fovereign  of  that  general  is  un 
doubted! y  bound  to  reftore  what  he  has  received,  if  he  does  nor 
chufe  to  ratify  the  agreement.     To  aft  othcrwife  would  be  en- 
riching himfclf  with  another's  property,  and  retaining  that  pro- 
perty without  having  any  title  to  it. 

But  if  the  agreemtjnt  has  given  nothing  to  the  ftatr  which  ft- 
did  not  before  pofllf', — if,  as  in  that  of  the  Furcje  Caudinx,  tli 
advantage  (imply  confifls  in  her  cfc  ape  from  an  impending  dan 
ger,  her  prefervation  from  a  threatened  lofs, — fucli  advantage  r^ 
a  boon  of  fortune,  which  (he  may  enjoy  without  fcruple.  Wh 
would  refufe  to  be  favcd  by  the  folly  of  his  enemy  ?  And  wl 
would  think  him  ft  If  obliged  to  indemnify  that  enemy  for  the  ac 
vantage  he  had  fii1I^*rcd  to  cfcape  him,  when  no  fraud  had  ^**<  :n 

ufed  to  induce  him  to  forego  that  advantage  ?  The  Samnites  pr        ig  • 
tended,  that  if  the  Romans  would  not  ratify  the  treaty  made  I 
their  confuls,  they  ought  to  fend  back  the  army  to  the  Furc 
Caudinx,  and  reltore  every  thing  to  its  former  ilate.     Two  ta^="X- 
bunes  of  the  people,  who  had  been  in  the  number  of  the  /pa     ^^^ 
Jores^  and  wilhed  to  avoid  being  delivered  up,  had  the  affuran   ^     < 
to  maintain  the  fame  dcftrinc  ;  and  fome  authors  have  declar^^^  ^ 
themfelvcB  of  their  opinion.     What!  the  Samnites  take  adva  -^ri- 
tage  of  conjunftures  in  order  to  give  law  to  the  Romans,  and       "^^ 
wrcll  from  them  a  Ihnmcful  treaty, — they  are  fo  imprudent  as     "^^^ 
treat  with  the  confuls  who  exprefsly  declare  themfelves  una.  "■-*'" 
thorifed  ro  cor.tracl  for  the  (late, — they  fuiFer  the  Roman  an^r^y 
to  cfcape,  after  having  covered  them  with  infamy, — and  fliall  a  ^-^  5 
the  Romans  take  advantage  of  the  folly  of  an  enemy  fo  void    ^^* 
generofity  r  Muil  they  either  ratify  a  fhameful  treaty,  or  refto  ^"^ 
to  that  enemy  all  thofe  advantages  which  the  fituation  of  tf"^^ 
ground  had  given  him,  but  which  he  had  loft  merely  throu^^ 
his  ov/n   folly  ?  Upon  what  principle  can  fuch  a   decifion  ^^J? 
founded?  Had  Rcn-.e  promifcd  any  thing  to  the  Samnites?  h^"' 
flie  prevaii^ril  upon  them  to  let  her  army  go,  previous  to  the  r^-'*' 
tification  of  tlie  agreement  made  by  the  confuls  ? — If  (he  had  r^'^ 
ceived  any  ihMi-r  In  confequence  of  that  3<;reement,  (he  would  haV^ 
been  boun<l  lo  rellore  it,  as  we  have  already  faid,  becaufe  (h^ 
would  havr  juiitriL-J  it  without  a  title,  on  declaring  the  treat/ 
null.     But  ilie  h.il  ::o  ihare  in  the  conJucl  of  her  enemies:  fli^ 
did  not  contri  ju:e  to  iIil  egregious  blunJs^r  tliey  had  committed  i 

and 
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AKid  (he  might  as  juftly  take  advantage  of  it,  as  generals  In  war  do 
of  iIm  miilakes  of  an  unfkllful  opponent.  Suppofe  a  conqueror, 
aB.fr  ^nr  having  concluded  a  treaty  with  minifters  who  have  exprefs- 
-Ijr  s-cferved  the  ratification  to  their  matter,  (hould  have  the  im- 
X>  rva^lence  to  abandon  all  his  conquefts  without  waiting  for  fuch 
r^&r  ification,— muft  the  other,  with  a  foolifli  gcneromy,  invite 
l^irKi  back  to  take  pofleflion  of  them  again,  in  cafe  the  treaty  be 
zx^e  ratified? 

J[  coofefs*  however,  and  freely  acknowledge,  that  if  the  ene« 

r   who  fuffer  an  entire  army  to  efcape  on  the  faith  of  an  agree-> 

r  Yit  concluded  with  the  general,  who  is  unprovided  with  fuf- 

ficS^nt  powers,  and  a  fimple  /^oM/ir,—- 1  confefs,  I  fay,  that  if 

kI^^    enemy  have  behaved  generoufly, — if  they  had  not  availed 

^l^crmfclves  of  their  advantages  to  di£late  fhameful  or  too  fevere 

C'^zs.diiions, — equity  requires  that  the  ftate  (hould  either  ratify 

il^^    agreement,  or  conclude  a  new  treaty  on  juft  and  rcafonable 

^o  n  ditions  abating  even  of  her  pretenfions  as  far  as  the  public 

^^*^  I  tfare  will  allow.     For  we  ought  never  to  abufe  the  gcncrofity 

^^^d    noble  confidence  even  of  an  enemy.    PufFendorf «  thinks 

^-^^K  the  treaty  at  the  Furcxe  Caudina;  contained  nothing  that 

^*^  A  3   too  fcvcrc  or  infupportable.    That  author  fcems  to  make 

"*^      grcit  account  of  the  (hame   and  ignominy  witli  which  it 

^*"<^«aUl  have  branded  the  whole  republic.   He  did  not  fee  the  full 

?^^^nt  of  the  Roman  policy,  wiiich  would  never  permit  them, 

***    clieir  greeted  diilrclFcs,  to  accept  a  ihameful  treaty,  or  cvea 

*^^    r^iakc  peace  on  the  footing  of  a  conquered  nation  : — i  fiiblime 

E**^Ii«y,  to  which  Rome  was  indebted  for  all  her  grcatncfs. 

finally,  let  usobfcrve,  that,  when  die  inferior  power  has  with- 

^^-^t    orders,  and  witliout  authority*  concluded  an  equitable  and 

^^^'^ourablc  treaty,  to  rclcue  the  i^itc  fiom  an  imminent  danger, 

^J^^if"  the  fovcreign  afccrwiMrus,  o'l  ili  v^  hiinfc'f  thus  delivered, 

^"^^tald  rcfufe  to  ratify  tlio  treaty,  !iui  u;-.!ufe  he  tliink.>  it  a  dif- 

^-^  v^^^ntaecous  one,  but  merely  tln^ugh  a  wil:  to  avoid  pcrform- 

f^S    thole  conditions  whicii  were  .mnexed  as  the  price  of  his  de« 

*^<=  ranee,  he  would  certainly  acl  in  oppofiiion  to  all  the  rules  of 

^^^^our  and  equity.      Tin*  would  be  a  c:!fc  in  v/hich  wc  mivjht 

S^^Iy  the  maxim,  lummwn  jus^  fumma  hiittrij, 

"*  o  the  example  wc  have  drawn  from  the  Rom.m  hi  (lory,  let 

*  -add  a  famous  one  taken  from  modem  hiilory.     Tho  Swifs,  dif- 

*^  i^fied  witli  France,  entered  into  an  alliance  v/ith  the  emperor 

S'^ifift  Louis  XII.  and  ma<le  an  irruption  into  Kuri>undy,  in  tlu! 

^'^r  1513.     They  lai.l  lie^c  to  IXym,     La  rnmouillc,  who  cm- 

^^•xded  m  the  place,  f^aiin^^  tli.it  he  ihonld  l>e  unable  to  I'ave  i:, 

'^^tcd  with  the  S*iU,  and,  without  waiiiro;  for  a  toinmitujii 

'^»Ti  the  king,  concliilcd  an  aj^i  cement,  by  virtue  of  which  tiic 

U^K  of  Frjnc>;  w.•^  to  rwVfjr'L  .•  Mj  fri':'.';il'r»ns  to  t!it:  duchy  of 

»*lun,  and  to  pav  :iK-  SwiTj,  hy  u-r.l-A  i:iit  i!mca:s»  the  funi  of 

^  hundred  thouLiid  crowns  ;  v.  li-ju.is  iIil*  bwilV,  un  their  fide, 

•  Ju.  N*:.  c:  J::.i    !.>.  \     .   ■;.:    .%.  5  u. 

Q^  promlfeJ 
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promifcd  nothing  further  than  to  return  home  to  their  own 
country,— thus  remuininir  at  liberty  to  attack  France  again,  K 
they  thought  proper.  Tlicy  received  hodages,  and  departed. 
The  king  was  very  much  diilacisfied  with  the  treaty,  though  it 
had  favcd  Dijon,  and  refcucd  the  kingdom  from  an  immineot 
and  alarming  danger;  and  he  refufcd  to  ratify  it*.  It  is  certiia 
that  La  Trimouiile  had  exceeded  the  powers  he  derived  from  his 
commiffion,  cfpecially  in  projnifnig  that  the  king  fhould  re- 
nounce the  duchy  of  Milan.  It  is  probable  indeed  that  his  only 
view  was  to  rid  himfelf  of  an  enemy  whom  it  was  lefs  difficult  to 
over-reach  in  negotiation  tlian  to  fubdue  in  buttle.  Louis  vas 
not  obliged  to  ratify  and  exct  ate  a  treaty  concluded  without  or- 
ders and  without  authority  ;  and  if  the  Swifs  were  deceived,  they 
cnuid  only  blame  tlicir  own  imprudence.  But  as  it  manifcftly 
appv-'ared  thar  La  Trimouiile  did  not  behave  towards  them  witn 
candor  and  honeily,  fmce  he  had  deceived  them  on  the  fubjeclcf 
the  holla;ics,  by  |2:iving,  in  that  character,  men  of  the  meancft 
rank,  inllcad  of  four  of  the  moll  diiliiiguiflicd  citizens,  as  he  had 
promifcd  f, — tl;e  Swifs  would  have  been  jullifiablc  in  refufing 
to  niakrr  peace  without  obtaining  faiisfaclion  for  that  aft  of  per- 
fidy, citi  cr  by  the  fiirrcndur  of  him  who  was  the  author  of  it,  or 
in  lotne  other  manner. 
§  2^.  'i  lie  promifcs,  ch'^  conventions,  all  tlic  private  contrafts  of  the 

Pnv;.rc       fovereii'n,  arc  naturallv  fubject  to  ihc  i'anio  rules  as  thofe  of  pri- 

coiit:iCls(f  f^/  ,-  ,'.„.      J,  .  .-  1       .•  1  .     -»     .     •  *  II 

fh-  love-     V'.ite  pcrlons.     ir  any  aiiiiCLitties  anlo  on  tiic  i abject,  it  is  equally 

rc.^:;.         cciiioini.ihle  to  the  rules  of  clecoriipi,  to  that  delicacy  of  fenti- 

mciu  v.'hlv.!i  ou^lu  to  bo  particularly  confpicuous  in  a  fovereign, 

aiul  to  tliJ  love  ot"  juiii'^e,  to  caufc  them  to  be  decided  by  the 

tiihiinals  of  tlie  liatc.    And  fiich  indited  is  the  practice  of  all 

civilifcd  fcp.tcs  that  arc  governed  by  fettled  lav.'s. 

f:  ii4.  The  coiivcntinr.s  anil  Ci^iur.ifls  which  the  fovereign,    h\  his 

^.,T's '*    fovcri-ign  character  an:i  in  r!.^  name  of  the  ilate,  forms  with  pri- 

lln  ulrii     viito  individujhj  of  a  iorei;\:i  nation,  fall  under  the  rules  we  have 

jir-v.itcj./r-l.r.vl  dovvn  wiih  refpccl  to  prbJic  treaties.     In  faft,  when  a  fovc- 

M»  III  the  rej.T,!  enters  into  a  coritracl  wirli  (»?  ;.  who  is  whollv  independent 

iFiiic.  ^'^  ^^'-'^^^  ^■^''  "*  *^1'^  Itaic,  v/ncttur  it  be  with  a  private  pcrfon,  cr 

w!iii  a  n.iti;v.i  or  ibver-l:::!,  this  clrcuinilarice  does  not  produce 

any  ililici.jncc!  in  ti;e  ii^:it,s  .t  the  j>arti;:'S.     If  the  private  perfon 

mIu*  has  tiv-at.:d  v/ith  a  fcv:-:ei;Tn  is  h:s  lubject,  thc.rights  of  each 

p-  vty  in  ri:is  cafe  alfo  are  tiie  fame  :  bv.t  there  is  a  difference  in 

t:  ','  ina:r.:^r  of  deciv-ing  tiie  or.rroverfTL-s  wliich  may  arife  iroin 

tiiL-  contract.     That  private  p::fon,  hcinjr  ;i  fubject  of  the  U.iti', 

is  oulit:cd  to  uibmit  his  prctur.llons  to  the  eilabiiflied  courts  of 

jiiilice.     Ic  is  added  by  fome  v.riters  on  tliis  fubjetl,  that  the 

frjvcici^!!i  .v.ay  refcl='.d  tl:;)!':;  contracli:,  if  they  prove  inimical  tJ 

t;:.*  pui;!ie 'v.-lfiire.     l';\l.vabtodly  he  may  do  fo,  but  not  uroa 

;:::}'   princin'-e  c!."riv«:il   Iroin  tiie   pcculiiir    nature  of  fueh   cj:> 

•^■-  (;::c;::r.;i  .•.  :»    V    U.  tlup  ;i.—:i.W\itt:v  ::.*.:  llifl.  of  thj  Udvctij  Co::- 
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fringcment  of  her  pre-cxifting  ones.  Wc  have  fecn  (§  176) 
what  rights  a  nation  derives^  in  a  cafe  of  neceility,  from  the  duty 
of  fclf-prefervation. 

The  alliances  of  a  nation  arc  therefore  not  dilTolved  when  flic 
puts  herfelf  under  the  protection  of  another  ilate,  unlefs  they 
be  incompatible  with  the  conditions  of  that  proteftion.  The 
tics  bv  which  (he  was  bound  to  her  former  allies  ftill  fubfift, 
and  thofe  allies  dill  remain  bound  by  their  engagements  to 
her,  as  long  as  (he  has  not  put  it  out  of  her  power  to  fulfil 
her  engagements  to  them. 

When  ncceflity  obliges  a  people  to  put  themfelves  ynder  the 
]>rote£tion  of  a  foreign  power,  and  to  promife  him  the  afGftancc 
of  their  whole  force  againft  all  opponents  whatfoever,  without 
excepting  their  allies> — their  former  alliances  do  indeed  fubfiftt 
fo  far  as  they  are  not  incompatible  with  the  new  treaty  of 
prote&ion.  But  if  the  cafe  fliould  happen,  that  a  former  ally 
enters  into  a  war  with  the  prote£lor|  the  protected  (late  will 
be  obliged  to  declare  for  the  latter,  to  whom  fhe  is  bound  bj 
defer  ties,  and  by  a  treaty  which,  in  cafe  of  collifion,  is  pa- 
ramount to  all  the  others.  Thus  the  Nepefmians  having  been 
obliged  to  fubmit  to  the  Etrurians,  thought  themfelves  after- 
wards bound  to  adhere  to  their  treaty  of  fubmiflion  or  capi- 
tulation,  preferably  to  the  alliance  which  had  fubfilled  between 
them  and  the  Romans :  pojl^uam  deditianisy  quam  focietaiis,  fide% 
fanH'ior  erat^  fays  Livy  *. 

Finally,  ^s  treaties  are  made  by  the  mutual  agreement  of  the  f  to$. 
parties,  they  may  alfo  be  diflblved  by  mutu;^l  confcnt,  at  the  f^^ce  J^j^^ 
Will  of  the  contracting  powers.  And  even  though  a  third  party  i,y  „^um 
fhould  find  himfelf  intereiled  in  the  prefervation  of  the  treaty^  cuaidtt. 
and  fhould  fuficr  by  its  diflblution,—  yet,  if  he  had  no  (hare  in  mak- 
ing fuch  treaty,  and  no  dirt£t  promife  had  been  made  to  him, 
thoie  who  have  reciprocally  made  promifes  to  each  other,  which 
eventually  prove  advantageous  to  that  third  party,  may  alfo  re- 
ciprocally releafe  each  other  from  them,  without  confulting 
bim,  or  without  his  having  a  right  to  oppofe  them.  Two  mo- 
nar^hs  have  bound  thqmfelves  by  a  mutual  promife  to  unite  their 
forces  for  the  defence  of  a  neighbouring  city  :  that  city  derives 
advantage  from  their  a(E(lance )  but  (he  has  no  right  to  it ;  and  as 
foon  as  the  two  monarchs  think  proper  mutually  to  difpenfe  with 
their  engagements,  (he  will  be  deptjved  of  their  aid,  but  can 
have  no  reafon  to  complain  on  the  occafiQn,  fince  no  promife  h^4 
been  made  to  her. 

« 

*  lib.  vl  cap.  x« 
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fumed  that  a  nation  has  ever  confentcd  to  fubmit  to  utter  ruin 
through  the  caprice  and  foolifti  prodigality  of  her  ruler. 

As  the  national  debts  can  only  be  paid  by  contributions  and 
taxes,— whererer  the  forereign  has  not  been  intruded  by  the  na-* 
tion  with  a  power  to  levy  taxes  and  contributions,  or,  in  fliort, 
to  raife  fupplies  by  his  own  authority, — neither  has  he  a  power 
to  render  her  liable  for  what  he  borrows,  or  to  involve  the  ftate 
in  debt*  Thus  the  king  of  England,  who  has  the  right  of  mak- 
ine  peace  and  war,  has  not  that  of  contra£ling  national  debts, 
without  the  concurrence  of  parliament,  becaufe  he  cannot,  with- 
out their  concurrence,  levy  any  money  on  his  people. 

^madnnt  '^^  ^^^^  ^*  °^^  ^^  ^*°^^  ^^^  ^^^  donations  of  the  lovereign  as 
'  the  fo?e-  with  his  debts«  When  a  fovereign  has  borrowed  without  neceffi- 
agn.  ty,  or  for  an  unwife  purpofe,  the  creditor  has  intruded  the  ftate 
with  his  property  ;  and  it  is  jud  that  the  ftate  fliould  reftore 
it  to  him,  if,  at  die  time  of  the  tranfa£iion,  he  could  entertain 
a  reafonable  prefumpdon  that  it  was  to  the  ftate  he  was  lending 
it.  But  when  the  fovereign  gives  away  any  of  the  property  of 
the  date, — a  part  of  the  national  domain, — a  confiderable  nef,-^e 
has  no  right  to  make  fuch  grant  except  with  a  view  to  the  public 
welfare,  as  a  reward  for  tervices  rendered  to  die  date,  or  for 
fome  other  reafonable  caufe,  in  which  the  nation  is  concerned : 
if  he  has  made  the  donation  without  reafon  and  without  a  lawful 
caufe,  he  has  made  it  without  authority.  His  fucceflbr,  or  the 
ftate,  may  at  any  time  revoke  fuch  a  grant :  nor  would  the  revO'» 
cation  be  a  wrong  done  to  the  grantee,  fmce  it  does  not  deprive 
him  of  any  thing  which  he  could  judly  call  his  own.  What  we 
here  advance  holds  true  of  every  fovereign  whom  the  law  does 
not  exprefsly  inved  with  the  free  and  abfolute  difpofal  of  the  na- 
tional property :  fo  dangerous  a  power  is  never  to  be  founded  on 
prefumption. 

Immunities  and  privileges  conferred  by  the  mere  liberality  of 
the  fovereign  are  a  kind  of  donations,  and  may  be  revoked  in  the 
fame  manner,  if  they  prove  detrimental  to  the  date.  But  a 
fovereign  cannot  revoke  them  by  his  bare  authority,  unlefs  he  be 
abfolute  :  and  even  in  this  cafe,  he  ought  to  be  cautious  and  mo- 
derate in  the  exertion  of  his  power,  uniting  an  equal  fliare  of 
prudence  and  equity  on  the  occaflon.  Immunities  granted  for 
particular  reafons,  or  with  a  view  to  fome  return,  partake  of  the 
nature  of  a  burthenfome  contraft,  and  can  only  be  revoked  in 
cafe  of  abufe,  or  when  they  become  incompatible  with  the  fafe- 
ty  of  the  date.  And  if  they  be  fupprefled  on  this  latter  account, 
an  indemnification  is  due  to  chofe  who  enjoyed  them. 
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CHAP.     XV. 


Of  the  Faith  of  Treaties. 

THOUGH    wc  have  fufficicntly  cftablifhcd   (§§  163  and    i|  ng. 
164)  the  indirpenfable  necefGty  of  keeping  promifesy  and^^^^  «»f«- 
obferving  treaties,   the  fubjecl  is  of  fuch  importance,  that  we^^j^'^""* 
cannot  forbear  confidering  it  here  in  a  more  general  view,  as  in* 
cerefting,  not  only  to  the  contracting  parties,  but  likewife  to  all 
nations,  and  to  the  univerfal  fociety  of  mankind. 

Every  thing  which  the  public  fafety  renders  inviolable  is  facred 
in  fociety.  Thus  the  perfon  of  the  fovercign  h  facred,  becaufc 
the  fafety  of  the  (late  requires  that  he  (hould  be  in  perfect  fecu« 
rity,  and  above  the  reach  of  violence :  thus  the  people  of  Rome 
declared  the  perfons  of  their  tribunes  facred,— confidering  it  as 
eflentia]  to  their  ov^ti  fafety  that  their  defenders  (hould  be  fcreen- 
cd  from  all  violence,  and  even  exempt  from  fear.  Every  thing, 
therefore,  which  the  common  fafety  of  mankind  and  the  peace 
and  fecurity  of  human  fociety  require  to  be  held  inviolable,  is  a 
thin;^  that  should  be  facred  among  nation*. 

Who  can  doubt  that  treaties  are  in  the  number  of  thofe  things     ^  ttA. 
that  are  to  be  held  facred  by  nations  ?     By  treaties  the  moft  im-  Trcatici»re 
portant  affairs  arc  determined ;  by  them  the  pretenfions  of  fove-  ^^"^^^"^  ^* 
rrigns  are  regulated ;  on  them  nations  are  to  depend  for  the  ac-  XJu^  ***" 
knowledgement  of  their  rights,  and  the  fecurity  of  their  deareil 
interefts.     Between  bodies  politic, — ^between  fovereigns  who  ac- 
knowledge no  fuperior  on  earth, — treaties  are  the  only  means  of 
adjufting  their  various  pretenfions,~of  eftablifhing  fixed  rules  of 
conduA,— of  afcertaining  what  they  are  entitled  to  expeA,  and 
what  they  have  to  depend  on.     But  treaties  are  no  better  than 
empty  words,  if  nations  do  not  confider  them  as  rcfpc£lable  en« 
gagements, — as  rules  which  are   to  be  inviolably  obferved  by 
fovereigns,  and  held  facred  throughout  the  whole  earth. 

The  faith  of  treaties, — that  firm  and  fincere  refolution,— tliat    §  ua 
invariable  conflaucy  in  fulfilling  our  engagements,— of  which  "H^e  f»ith 
we  make  profcflion  in  a  treat y,  is  therefore  to  be  held  facred  *n«*ijfi;|^^^ 
inviolable  between  the  nations  of  tlie  earth,  whofe  fafety  and  re-^ 
pofe  it  fecures :  and  if  mankind  be  not  wilfully  deficient  in  their 
duty  to  themfelves  infamy  muft  ever  be  the  portion  of  him  who 
violates  his  faith. 

He  who  violates  his  treaties,  violates  at  the  fame  time  the  law    i  >»• 
of  nations;  for  he  dlfregards  the  faith  of  treaties,— that  faith ^^^^i^j^ 
which  the  law  of  nations  declares  facred ;  and,  fo  far  as  depends  treaties,  n 
on  him,  he  renders  it  vain  and  ineffeAuaL    Doubly  guilty,  he  <^«*  <h« 
Cocs  an  injury  to  his  ally,  he  does  an  injury  to  all  nations,  and  |**^  **^ ■** 
indicls  a  wound  on  the  great  fociety  of  mankind»     **  On  the  ob- 

0^3  .*♦  fcnaatc 


ajo  THE  FAITH  OF  TREATIES.        B.H.  Ch.XV. 

^*  fervancc  and  execution  of  treaties,"  faid  a  rcfpc£lablefovcreign, 
**  depends  all  the  fecurity  which  princes  and  ftatcs  have  with  re- 
^*  fpeft  to  each  other ;  and  no  dependence  could  henceforward 
**  be  placed  in  future  conventions,  if  the  cxifting  ones  were  not 
"  to  be  obferved  *.'* 
§  ***•  As  all  nations  are  interefted  in  maintaining  the  faith  of  trea- 

caunrii^a-   ^*^^'  ^"^  caufing  it  to  be  every- where  confidercd  as  facred  and  in- 
gainft  him  violablc,  fo  likewife  they  are  juflifiable  in  forming;  a  confederacy 
who  di^r-  for  the  purpofct)f  repreiling  him  who  teftifics  a  difregard  for  it, — 
fli'h^of^    who  openly  fports  with  it, — who  violates  and  tramples  it  under 
treatiei.      foot.     Such  a  man  is  a  public  enemy  who  faps  the  foundations  of 
the  peace  and  common  fafety  of  nations.     But  we  ihould  be 
careful  not  to  extend  this  maxim  to  the  prejudice  of  that  liberty 
and  independence  to  which  every  nation  has  a  claim.    When  a 
fovereign  breaks  his  treaties,  or  refufcs  to  fulfil  them,  this  does 
not  immediately  imply  that  he  confiders  them  as  empty  names, 
and  that  he  di (regards  the  faith  of  treaties :  he  may  have  good 
rcafons  for  thinking  himfelf  liberated  from  his  engagements  5  and 
other  fovercigns  have  not  a  right  to  judge  him.     It  is  the  fove- 
reign who  violates  his  engagements  on  pretences  that  arc  evi- 
dently frivolous,  or  who  does  not  even  think  it  worth  his  while 
to;illegc  any  pretence  whatever,  to  give  a  colourable  glofs  to  his 
conduft,  and  c.ifl  a  veil  over  his  want  of  faith, — it  is  fuch  a  fo- 
vereign, who  deferves  to  be  treated  as  an  enemy  of  the  human 
race. 
Ti?  ?*'*  p      ^^  treating  of  religion,  in  the  firft  book  of  this  work,  we 
natlonrvio-^^"^^^  not  avoi.l  giving  fcveral  inftances  of  the  enormous  abufes 
l«tcd  Ky  the  which  the  popes  formerly  made  of  their  authority.     There  was 
pope-.        one  in  particular,  which  was  equally  injurious  to  all  dates,  and 
fubvcrfivc  of  the  law  of  nations.    Several  popes  have  undertaken 
to  break  the  treaties  of  fovercigns ;  they  carried  their  daring  au- 
dacity fo  far  as  to  releafe  a  contracting  power  from  his  engage- 
ments, and  to  abfolve  him  from  the  oaths  by  which  he  had  con- 
firmed them.     Ccf.irini,   legate  of  pope  Eugenius  ihe  Fourth, 
wifning  to  break  the  treaty  which  Uladiflaus  king  of  Poland  and 
Hungary  had  concluded  with  the  fultan  Amurath,  pronounced, 
in  thz  pope's  name,  the  king's  abfolution  from  his  oaths  t.     In 
thofe  times  of  ignorance,  people  tliought  themfelves  really  bound 
by  nothing  but  their  oaths,  and  they  attributed  to  the  pope  the 
power  of  ahfolving  them  from  oaths  of  every  kind.   Uladiflaus  re- 
newed holUlities  againll  the  Turks:  but  that  prince,  in  other  rc- 
I'pcdts  jyorthy  of  a  better  fate,  paid  dearly  for  his  perfidy,  or  ra- 
ther for  his  fupcrilitious  weaknefs :  he  periflied,  with  his  army, 
n;-ar  Varna  : — a  lol's  whicli  was  fatal  to  Chrillcndom,  and  brought 
oil  her  by  her  fpiritual  head.    The  following  tpitaph  was  written 
on  Uiadiflaus  : 

*  Rcfo!':ririn  of  thr  Stntcs-Gcneral,  »f  the  T;th  of  March  1726,  in  anfwcrto 
the  Mcmcn-iilof  rhc  Ma  quis  dc  St  IMii'ip,  EmbalfaU.r  of  Spain. 

♦•  f'::t.>ry  of  PuLirnd  by  the  Clicv.ilier  dr  So  ijjnac,  voj.  iv.  112.  He  quotci 
DIugvUby  Ncw^.ljauerj  Sataicki,  IIcri>urt|  De  I'uliUn^  &c. 

RomuUda 
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Remultda  Cannasj  ego  Varnam  clade  notavu 

D'tfcitej  mortaUs^  non  temerare  fidt^m. 
Ale  nifi pontifices  jujfifj'ent  rumpere  foedusy 

Non  ferret  Scythlcum  Pannonls  or  a  jugum* 

Pope  John  XII.  declared  null  the  oath  which  the  emperor 
TvOliis  of  Bavaria,  and  his  competitor  Frederic  of  Audria,  had 
mutually  taken  when  the  emperor  fet  the  latter  at  liberty.  Philip 
duke  of  Burgundy,  abandoning  the  alliance  of  the  Englifh,  pro- 
cured from  the  pope  and  the  council  of  Bafil  an  abfolution  from 
his  oath.  And  at  a  time  when  the  revival  of  letters  and  the  efta- 
blifhment  of  the  reformation  (hould  have  rendered  the  popes  more 
circumfpe£l,  the  legate  Caraffa,  in  order  to  induce  Henry  II.  of 
France  to  a  renewal  of  hoftiliiies,  had  the  audacity  to  abfolve 
him,  in  1556,  from  the  oath  he  had  made  to  obferve  the  truce  of 
Vaucelles  *.  The  famous  peace  of  Weftphalia  difpleafing  the 
pope  on  many  accounts,  he  did  not  confine  himfelf  to  proteiUng 
againft  the  articles  of  a  treaty  in  which  all  Europe  was  intcrcfted : 
he  publifhed  a  bull  in  which,  from  his  own  certain  -knozuhdge^  and 
full  eccleftaJlUal  power^  he  declared  fcveral  articles  of  the  treaty 
nullj  vain,  invalid,  iniquitous,  unjuji,  condemned,  reprobated,  fri" 
voicus,  void  of  force  and  effe^,  and  that  nobody  was  bound  to  ob" 
fcrve  them  or  any  of  them,  though  they  were  confirmed  by  oath. — 
Nor  was  this  all : — his  holinefs,  afluming  the  tone  of  an  abfolutc 
mailer,  proceeds  thus — jind  never  the  lejs,  for  the  greater  precau^ 
tion,  and  as  much  as  need  be,  from  the  jame  motions^  knowledge^ 
deliberations,  and  plenitude  of  power,  we  condemn,  reprobate^  break, 
annul,  and, deprive  of  all  force  and  effetl,  the  [aid  articles,  and 
all  the  other  things  prejudicial  to  the  aborje^  &c.  +.  Who  does  not 
fee,  that  thefc  daring  a£ls  of  the  popes,  which  were  formerly 
very  frequent,  were  violations  of  the  law  of  nations,  and  direftly 
tended  to  deitroy  all  the  bands  that  could  unite  mankind,  and  to 
fap  the  foundations  of  their  tranquillity,  or  to  render  the  pope 
folc  arbiter  of  their  affairs  ? 

But  who  can  reilrain  his  indignation  at  feeing  this  ftrange     %  224. 
abufe  authorifed  by  princes  thcmfclves  ?   In  the  treaty  concluded  ^^Jjjjfruid 
at  Vinccnnes,  between  Charles  V.  king  of  France,  and  Robert  by  prince*. 
Stuart  king  of  Scotland,  in  1 37  i ,  it  was  agreed,  that  the  popt 
Jhould  abfolve  the  Scots  f  om  all  the  outh^  they  had  taken  in  fwear^ 
ing  to  a  truce  with  the  Englijh^  and  that  he  Jhould  promije  never 
to  abfolve  the  French  or  Scojs  from  the  oaths  they  were  about  t9 
make  in  fwearing  to  the  new  treaty  J. 

♦  On  thcfc  faAs,  fee  the  Frencli  and  German  hiftorlans. — "  Thu«  war  jvas  dc- 
tcrmii:cJ  on  in  favour  of  the  j^opc :  and  aftur  cardinal  Caraffa,  by  virtue  nf  [h(| 
j-owers  vefted  ii  him  by  his  holnefs,  had  ubfolvcd  the  kiii^  f  om  th-  oaths  he 
had  taken  in  ratification  of  the  trucC)  he  even  permitted  him  to  attack  tiie  empe- 
ror and  hi*ifon  without  a  previous  declaration  of  hoil:lit:cs.*'     De  Thou,  lib.  zvii. 

t  Hillory  of  the  Treaty  ot  Weftphalia  by  Father  9ougcan:,  in  i:mj,  vol  vi. 

;  Choify*iHifloryofCharlc«V.  p.aSi. 
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§  »»5'         The  cuftom,  generally  received  in  former  times,  of  fweariag 
oatMnttca-^°  the  obfer\'ance  of  treaties,  had  furniflied  the  popes  wkh    sl 
tici.       ''    pretext  for  claiming  the  power  of  breaking  them,  by  abfolvin.  5 
the  contracting  parties  from  their  oaths.    But  in  theprefent  da  -^^ 
It  docs  not  g^j^  children  know  that  an  oath  does  not  conftitute  the  oblig^^- 

couftitute       .  -  .-  ...  I  i.  .  °  1 

the  obli^a-  tion  to  keep  a  promiie  or  a  treaty :  it  only  gives  an  addition^    a\ 

ii«>n*  (Irength  to  that  obligation,  by  calling  God  to  bear  witnefs.     ^ 

man  of  fenfc,  a  man  of  honour,  docs  not  think  himfelf  Ic^^b 
bound  by  his  word  alone,  by  his  faith  once  pledged,  than  if  ■■he 
had  added  the  fan£lion  of  an  oath.  Cicero  would  not  have  v^  us 
to  make  much  diiFcrcnce  between  a  perjurer  and  a  liar.  **  TE.  ^^ 
**  habit  of  lying  (fays  that  great  man)  paves  the  way  to  perjut^^E^ry* 
•'  Whoever  can  be  prevailed  onto  utter  a  falfehood,  may  be  eafiE^3lilT 
**  won  over  to  commit  perjury  :  for  the  man  who  has  once  dfc^idc- 
•'  viated  from  the  line  of  truth,  generally  feels  as  little  fcrup^t  P^^ 
•'  in  confcnting  to  a  perjury  as  to  a  lie.  For,  what  influen  -^r"3icc 
«'  can  the  invocation  of  the  gods  have  on  the  mind  of  him  wt^*^^^ 
**  is  deaf  to  the  voice  of  confcience  ?  The  fame  punilhmer^  "^^j 
*'  therefore,  which  heaven  has  ordained  for  the  perjurer,  awac  -^»tt 
*'  alfo  the  liar  :  for  it  is  not  on  account  of  the  formula  of  wor»  -^ras 
"  in  which  the  oath  is  couched,  but  of  the  perfidy  and  villar^c-  -Jjy 
**  difplayed  by  the  perjurer  in  plotting  harm  againft  his  ncigE-^^^" 
**  hour,  that  the  anger  and  indignation  of  tlie  gods  is  roufed  ••'  ^^ 

The  oath  does  not  then  produce  a  new  obligation  :  it  on.  ^v 
gives  additional  force  to  the  obligation  impofcd  by  the  treaty,  ai^^"  ]^ 
in  every  thing  fharcs  the  fame  fate  with  it.  Where  the  treaty  .  '* 
of  its  own  nature  valid  and  obligatory,  the  oath  (in  itfelf  a  fupeE^^""" 
erogatory  obligation)  is  lb  too  :  but  where  the  treaty  is  void,  th^^^ 
oath  is  void  likcwifc. 
§  11  fi.  The  oath  is  a  pcrfonal  aft  ;  it  can  therefore  only  regard  th        ^ 

^•"^"o-Vh^  perfon  of  him  who  fwears,  whether  he  fwears  himfelf,  or  d^^^" 
jiaturc  of    putes  another  to  fwear  in  his  name.     However,  as  this  aft  doe 
obii^<itiuus.  not  produce  a  new  obligation,  it  makes  no  change  in  the  natui 
of  a  treaty.     Thus  an  alliance  confirmed  by  oatli  is  fo  confirms 
only  with  refpeft  to  him  who  has  coiuraded  it :  but  if  it  be 

real  alliance,  it  furvives  him,  and  pafl'es  to  his  fucceflbrs  as  ar 

alliance  not  confirmed  by  oath. 
§  427.         For  the  fame  reafon,  fi ncc  the  oath  can  impofe  no  other  obli— ^ 
It  gives  no  gation  than  that  which  refults  from  the  treaty  itfcif,  it  gives  ncc:^ 
ncnoTt!)      pre-eminence  to  one  treaty,  to  the  prejudice  of  iliDfc  tliat  are  nol^' 
one  treaty   fworn  to.     And  as,  in  cafe  of  two  treaties  clalhing  with  each^^ 
above  ano-  other,  the  more  ancient  ally  is  to  be  preferred  (§  167),  tlie  fami     ^ 

•  At  quid  intLTcft  inter  pcrjurum  ct  mcnilacem  ?  Qui  nici:tiri  folot,  pLJtT2i 
conrucvit.  Qucm  tgo,  ut  mciuiatur,  inductie  poU'um,  urptiLict,  cxonu'c  f.uili 
potero:  nam  qui  feincl  a  venrate  dcflcxit,  hie  non  majiri  rcligione  ad  perjuriunv 
quam  id  mtiuiucium  ptrduci  confutvit  Qu's  cnini  dcprnatioi  e  deorum,  r.on: 
confcicuiiau  fide  comir.ovttur?  Proj.rcrca,  qu.x  pana  ub  diis  in*morfal  Lus  pcr- 
juro,  h^*c  tailcm  nu'iul:.ci  crmflitula  eft.  Nt/ii  ciiim  ex  pa»5lionc  vcrbonna  qui- 
bus  ju&jui.indum  comirelieidittT,  fid  ex  jKrfidiatt  muliria  pir  quum  infidiar  trn- 
dun:ur  alicui,  dii  iminortales  honxixiibub  iruTci  ct  lu^ccnfcrc  cuniuu'unt.  Cicrr. 
Oi  at.  pro  C^Rofcio,  cumocdo, 

rule 
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rule  (hould  be  obfcrved,  even  though  the  more  recent  treaty  has 
been  confirmed  by  an  oath.  In  the  fame  manner,  fince  it  is  not 
allowable  to  engage  in  treaties  inconfiftent  with  exifting  ones 
(§  165),  the  circumilance  of  an  oath  will  not  judify  fuch  treatieSy 
nor  give  them  fufficicnt  validity  to  fupercede  thofe  which  are  in- 
compatible with  them  : — if  it  had  fuch  an  efFe£l,  this  would  be  a 
convenient  mode  for  princes  to  rid  themfelves  of  their  engage- 
ments. \ 

Thus  alfo  an  oath  cannot  give  validity  to  a  treaty  that  is  of  its     $  »»*• 
own  nature  invalid, — iullify  a  treaty  which  is  in  itfelf  unjuft. —  l!*^r"'*' 

r  1  1.  •  r    \r\  i  i         r    ti  fflVC  force 

or  impole  any  obligation  to  iulhl  a  treaty,  however  lawfully  con- 1>  a  treaty 
eluded,  when  an  occafion  occurs  in  which  the  obfervance  of  it  that  it  in- 
would  be  unlawful,— as,  for  inftance,  if  the  ally  to  whom  fuccours^'*^'^ 
have  been  promifed,  undertakes  a  war  that  is  manifeflly  unjuft.  In 
ihort,  every  treaty  made  for  a  diftionourable  purpofe  (§161),  every 
treaty  prejudicial  to  the  Itate  (§  160),  or  contrary  to  her  funda- 
mental laws  (Book  1.  §  265),  being  in  its  own  nature  void, — the 
oath  that  may  have  been  added  to  fuch  a  treaty,  is  void  likewife, 
and  falls  to  the  ground  together  with  the  covenant  which  it  was 
intended  to  confirm. 

The  afTeverations  ufed  in  entering  into  engagements  are  forms    §  **9- 
of  cxprcflion   intended  to  give  the  greater  force  to  promifcs.  ^||Jj^^^** 
Thus,  kings  promife  in  the  mojl  /acred  manner^  with  good  faith^ 
folemnly^  irrevocably^  and  engage  their  royal  wordj  &c.     A  man 
of  honour  thinks  himfelf  fufficiently  bound  by  his  word  alone: 
yet  thefe  afTeverations  are  not  ufelefs,  inafmuch  as  they  tend  to 
prove  that  the  contracting  parties  form  their  engagements  deli- 
berately, and  with  a  knowledge  of  what  they  are  alK)ut.     Hence, 
confequently,  the  violation  of  fuch  engagements  becomes  the 
more  difgracefui.     With  mankind,  whofe  faith  is  fo  uncertain, 
every  circumflance  is  to  be  turned  to  advantage :  and  (ince  the 
fcnfe  of  (hame  operates  more  powerfully  on  their  minds  than  the 
fentiment  of  duty,  it  would  be  imprudent  to  negleft  this  method- 
After  whatwc  have  faid  above (§  i62),itwere  unneceflary toun-     §  230.' 
dertake  in  this  place  to  prove  that  the  faith  of  treaties  has  no  rela-'^^e  faith 
tion  to  the  difference  of  reli;;ion,  and  cannot  in  any  manner  depend  j^  '"*^*** 
upon  It.     Ihe  monitrous  maxim,  that  no  faith  is  to  be  kept  W2/i&  pend  on  the 
heretics^  might  formerly  raife  its  head  amidft  the  madncfs  of  difference 
party,  and  the  fury  of  fuperltition  :  but  it  is  at  prcfcnt  generally  ^^  ^d'g'o^* 
dcteilcd. 

If  the  fccurity  of  him  who  ftipulates  for  any  thing  in  his  own    S  »3»» 
favour  prompts  him  to  require  precifion,  fulnefs,  and  the  g^^^at- ?^!1*"!J^"^ 
eft  clcarnefs  in  the  expreffions, — good  faith  demands,    on  thcinworJioe 
other  hand,  that  each  party  fhould  exprefs  his  promifes  clearly,  treaties, 
and  without  the  leait  ambiguity.     The  faith  of  treaties  is  bafely 
proflituted  by  ftudying  to  couch  them  in  vague  or  equivocal 
terms,  to  introduce  ambiguous  exprefFions,  to  referve  fubje£ts  of 
difpute,  to  over-reach   thofe  with  whom  wc  treat,  ami  outdo 
them  in  cunning  and  duplicity.   Let  the  man  who  excels  in  thefe 
arts  bpdft  of  his  happy  talents^  and  eltecm  himfelf  a  keen  nego- 
tiator : 
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tiator :  but  reafon  and  the  facrcd  law  of  nature  will  clafs  him 
as  far  beneath  a  vulgar  cheat,  as  the  majedy  of  kings  is  ex- 
alted above  private  perfons.     True  diplomatic  fkill  conGfts  in 
guarding  againil  impofition,  not  in  pra^lifing  it. 
5.ihtcr\u  es     Subterfugcs  in  a  treaty  are  not  lefs  contrary  to  good  faith. 
jn'trcaiticl   Hls  Catholic  majefty  Ferdinand,  having  concluded  a  treaty  with 
the  archduke  his  fon-in-law,  thought  he  could  evade  it  by  pri- 
vately protcfting  again  ft  the  treaty  : — a  puerile  finefle  !  which, 
without  giving  any  right  to  that  prince,  only  expofed  his  weak- 
nefs  and  duplicity. 
i  i3v         The  rules  that  eftablifh  a  lawful  interpretation  of  treaties  are 
Ancvidtnt.  fyfjicicntly  important  to  be  made  the  fabjeft  of  a  diftind  chapter. 
tcrprcta-     For  the  prefent  let  us  limply  oblerve  that  an  evidently  talfc  mter- 
fion  incon-  prctaiion  is  the  groffeft  imaginable  violation  of  the  faith  of  trca- 
^^"^^"^tics.     He  that  reforts  to  fuch  an  expedient,  either  impudently 
treaties.      fports  with  that  facrcd  faith,  or  fufficiently  evinces  his  inward 
conviction  of  the  degree  of  moral  turpitude  annexed  to  the  vio- 
lation of  it :  he  wiflies  to  a£l  a  difiioneft  part,  and  yet  preferve 
the  chara£ler  of  an  honeft  man :  he  is  a  puritanical  impoftor 
who  aggravates  his^rime  by  the  addition  of  a  deteftablc  hypocri- 
'fy.     Grotius  quotes  fcveral  inftances  of  evidently  falfe  interpre- 
tations put  upon  treaties  * : — the  Piateans  having  promifed  the 
Thebans  to  rcilore  their  prifoners,  reftored  them  after  they  had 
put  them  to  dcarh.     Pericles  having  promifed  to  fpare  the  lives 
pf  fuch  of  the  enemy  as  laid  down  their  arms  t,  ordered  all  thofe 
to  be  killed  who  had  iron  clafps  to  their  cloaks.     A  Roman  ge- 
neral t  having  agreed  with  Aniiochus  to  reftore  him  half  of  his 
fleet,  caufcd  each  of  the  iliips  to  be  fawed  in  two.     All  thefe  in- 
terpretations are  as  fraudulent  as  that  of  Rhadamiftus,  who,  ac- 
cording to  Tsicitus's  account  ||,  having  fworn  to  Mithridates  that 
he  would  not  employ  cither  poifon   or  the  flccl  againil  him, 
caufed  him  to  be  fmothered  under  a  Iic^p  of  clothes. 
§134.  Our  faith  maybe  tacitly  pledged,  as  wtll  as  cxprefsly :  it  is 

^**  icd*^cL  f**®"^*^^  ^^^^  ^'  ^^  pledged,  in  order  to  become  obligatory  :  the 
'  ^  manner  can  make  no  diiFerence  in  the  cafe.  The  tacit  pledging 
cf  faith  is  founded  on  a  tacit  confent ;  and  a  tacit  confcnt  is  that 
which  is,  by  fair  dedudlion,  inferred  from  our  actions.  Thus, 
as  Grotius  obferves  §,  whatever  is  included  in  the  nature  of  cer- 
tain a£ts  which  are  agreed  upon,  is  tacitly  comprehended  in  the 
agreement :  or,  in  other  words,  every  thir^g  which  is  indifpeu- 
fably  necefliiry  to  give  eiTec^  to  tiie  articles  agreed  on,  is  tacitly 
granted.  If,  for  inftance,  a  promife  is  made  to  a  hoftile  army 
who  have  advanced  far  into  the  country,  that  they  ihall  be  al- 
lowed to  return  home  in  f.ifety,  it  is  manifell  tlut  they  cannot 

•   Ce  Jure  Etli  et  Tajis,  lib.  ii.  cap.  xvi.  ^>  5. 

f  Literal  y,  «'  hid  i.owntUeir  iton  or  y/.r/.'  licncc  the  perfidious  quibble  on  tbc 
word  iron,  which  cannot  be  fo  well  rcndcicd  in  Enj»iilh. 

I  C^Fabius  Labco,  accoruuig  to  Vaicr.ua  Maximus*  Livy  makes  no  mcation  of 
the  tr.iiii'u(^tion. 

I  Anna),  lib.  i\\. 

)  Lib.  Lu.  Cap.  xxiv.  ^1, 

be 
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be  rcfufcd  proYifions;  for  they  cannot  return  without  them.  In 
the  fame  manner,  in  demanding  or  accepting  an  interview,  fuil 
fecurity  is  tacitly  promifed.  Livy  juitly  fays,  that  the  Gallo- 
Greeks  violated  the  law  of  nations  in  attacking  the  conful  Man- 
lius  at  the  time  when  he  was  repairing  to  the  place  of  interview 
to  which  they  had  invited  him  *.  The  emperor  Valerian  having 
been  defeated  by  Sapor  king  of  Perfia,  fent  to  him  to  fue  for 
peace.  Sapor  declared  that  he  wiihcd  to  treat  with  the  emperor  in 
perfon  ;  and  Valerian  having  confentcd  to  the  interview  without 
any  fufpicion  of  fraud,  was  carried  off  by  the  perfidious  enemy, 
who  kept  him  a  prifoner  till  his  death,  and  treated  him  with  the 
xnoft  brutal  cruelty  f. 

Grotius,  in  treating  of  tacit  conventions,  fpeaks  of  thofe  ia 
which  the  parties  pledge  their  faith  by  mute  figns  {.  But  we 
ought  not  to  confound  thefe  two  kinds  of  tacit  conventions :  for 
that  confent  which  is  fufficiently  notified  by  a  fign,  is  an  exprefs 
confent,  as  clearly  as  if  it  had  been  fignified  by  the  voice.  Words 
themfelves  are  but  figns  eftabliOied  by  cuftom :  and  there  arc 
mute  figns  which  eftabliihed  cuflom  renders  as  clear  and  as  ex« 
prefs  as  words.  Thus,  at  the  prefent  day,  by  difplaying  a  white 
flag,  a  parley  is  demanded,  as  exprefsly  as  it  could  be  done  by  the 
ufe  of  fpecch.  Security  is  tacitly  promifed  to  the  enemy  whp 
advances  upon  this  invitation. 


CHAP.      XVI. 


Of  Securities  given  for  the  Obfervance  of  Treaties. 

CONVINCED  by  unhappy  experience,  that  the  faith  of  trci-  §  235. 
ties,  facred  and  inviolable  as  it  ought  to  be,  does  not  al-  Gn*rantf. 
ways  afford  a  fufficient  afTurance  that  they  (hall  be  pun£lually  oI>- 
ferved, — mankiod  have  fought  for  fecurities  againil  perfidy, — for 
methods,  whofe  efficacy  (hould  not  depend  on  the  good-faith  of 
the  contra£):ing  parties.  A  guaranty  is  one  of  thefe  means. 
Wh^n  thofe  who  make  a  treaty  of  peace,  or  any  other  treaty,  arc 
not  pcrfeftly  cafy  with  refpedl  to  its  obfervance,  they  require 
the  guaranty  of  a  powerful  fovercign.  The  guarantee  promifes  to 
maintain  the  conditions  of  the  treaty,  and  to  caufe  it  to  be  ob« 
ferved.  As  he  may  find  himfelf  obliged  to  make  ufe  of  force 
againft  the  party  who  attempts  to  violate  his  promifes,  it  is  an 
engagement  that  no  fovereign  ought  to  enter  into  lightly,  and 
without  good  reafon.  Princes  indeed  feldom  enter  into  it  unlefs 
when  they  have  an  indircd  interefl:  in  the  obfervance  of  the 
treaty,  or  are  induced  by  particular  relations  of  friendfiiip.    The 

*  L'vj-,  lib.  xxxvii'.  cap.  xxv, 

t  The  Life  of  Valerian  in  Cicvicr's  Hillory  of  the  Emperors; 

X  Lib.  iii.  cap.  kxiv.  §  5. 

guaranty 
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guaranty  may  be  promifed  equally  to  all  the  contracting  parties, 
to  feme  of  them,  or  even  to  one  alone:  but  it  is  commonly  pro- 
mifed to  all  in  general.    It  may  alfo  happen,  when  feveial  fore* 
reigns  enter  into  a  common  alliancei  that  they  all  reciprocally 
pledge  themfelves  to  each  other,  as  guarantees  for  its  obfervancc. 
The  guaranty  is  a  kind  of  treaty,  by  which  affiftance  and  fuc- 
cours  are  promifed  to  any  one,  in  cafe  he  has  need  of  diem,  in 
order  to  compel  a  faithlefs  ally  to  fulfil  his  engagements, 
f  136.         Guaranty  bcin^  given  in  favour  of  the  contra&ing  powers,  or 
mrantec*  of  onc  of  them,  it  does  not  authorife  the  guarantee  to  interfere 
no  right  to  in  the  execution  of  the  treaty,  or  to  enforce  the  obfervance  of  it, 
interfere     unaflccd,  and  of  his  own  accord.    If,  by  mutual  confent^  the 
Uiea«^  parties  think  proper  to  deviate  from  the  tenor  of  the  treaty,  to  aU 
tionofa'   ter  fome  of  the  articles,  or  to  cancel  it  altogether, — or  if  one 
ueacy.        party  be  willing  to  favour  the  other  by  a  relaxation  of  any  claim, 
— they  have  a  right  to  do  this,  and  the  guarantee  cannot  oppofe 
it.   Simply  bound  by  his  promife  to  fupport  the  party  who  (hould 
have  reafon  to  complain  of  the  inf ration  of  the  treaty,  he  has 
acquired  no  rights  for  himfelf.    The  treaty  was  not  made  for 
him ;  for,  had  that  been  the  cafe,  he  would  have  been  concern- 
ed, not  merely  as  a  guarantee,  but  as  a  principal  in  the  contract. 
This  obfcrvation  is  of  great  importance:  for  care  (hould  be  taken, 
left,  under  colour  of  being  a  guarantee,  a  powerful  fovereign 
(hould  render  himfelf  the  arbiter  of  tlie  affairs  of  his  neighbours, 
and  pretend  to  give  them  laws. 

But  is  true,  that  if  the  parties  make  any  change  in  the  articles 
of  the  treaty  without  the  con  lent  and  concurrence  of  the  gua- 
rantee, the  latter  is  no  longer  bound  to  adhere  to  the  guaranty  ; 
for  the  tr  jaty  thus  changed  is  no  longer  that  which  he  guarantied. 
§  237.         i\s  no  nation  is  obliged  to  do  any  thing  for  another  nation, 
Katurc  of    ^hlch  that  Other  is  herfelf  capable  of  doing,  it  naturally  follows 
tio^n  it  imV  that  the  guarantee  is  not  bound  to  give  his  alTiftance  except  where 
poica.         the  party  to  whom  he  has  granted  his  guaranty  is  of  himfelf  ua^ 
able  to  obtiin  juftice. 

If  there  arifes  any  difpute  between  the  contrafling  parties  rc- 

fpefting  the  fenfc  of  .my  article  of  the  treaty,  the  guarantee  is 

not  immediately  obliged  to  aiiiil  him  in  favour  of  whom  he  has 

given  his  guaranty.     As  he  cannot  engage  to  fupport  injuftice, 

he  is  to  examine,  and  to  fearch  for  the  true  fenfe  of  the  treaty, 

to  weigh  the  pretenfions  of  him  who  claims  his  guaranty  ;  and  if 

he  finds  them  ill  founded,  he  may  refufe  to  fupport  them,  without 

failing  in  his  engagements. 

5  i;S.         It  is  no  Icfs  evident  that  the  guaranty  cannot  impair  the  rights 

Thc;:ua-     ^f  ^^y  one  vho  is  not  a  party  to  the  treaty.    It,  therefore,  it 

rm?rri>th"  happens  that  the  guarantied  treaty  proves  derogatory  to  the  rights 

thcrioius    of  tliofe  who  are  not  concerned  in  it, — the  treaty  being  unjuft  in 

ot  a  tliird    fj^js  point,  ihc  guarantee  is  in  no  wii'e  bound  to  procure  the  per- 

^**"^'         formi'.nce  of  iv ;  for,  as  mc  have  fliewn  above,  he  can  never  have 

incurred  an  obligation  to  fupport  injullicc.    This  was  the  reafon 

alleged  by  France,  when,  uotwithftanding  her  having  guaranti^-d 
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tlie  famous  pragmatic  fan£lton  of  Charles  VI.  (he  cleclared  for 
the  houfe  of  Bavaria,  in  oppoGtion  to  the  heirefs  of  that  empe- 
ror. This  reafon  is  inconteftably  a  good  one,  in  the  general  view 
of  it :  and  the  only  qucftion  to  be  decided  at  that  time,  was,  whe- 
ther the  court  of  France  made  a  jufl  application  of  it. 

NoH  nojirum  inter  vos  tantas  componere  lltes. 

I  fliall  obferve  on  this  occafion,  that,  according  to  common 
ufage,  the  term  guaranty  is  often  taken  in  a  fenfe  iomewhat  dif- 
ferent from  that  we  have  given  to  it.  For  inftance,  mod  of  the 
powers  of  Europe  guarantied  the  a£t  by  which  Charles  VI.  had 
regulated  the  fuccemon  to  his  dominions ;— -fovercigns  fometimes  ' 
reciprocally  guaranty  their  refpeAive  dates.  But  we  (hould  ra^ 
ther  denominate  thofe  tranfa£lions  treaties  of  alliance,  for  the 
purpofe,  in  the  former  cafe,  of  maintaining  that  rule  of  fuccef- 
fion, — aAdj  in  the  latter,  of  fupporting  the  pofTeflion  of  thofe 
ftates. 

The  guaranty  naturally  fubfifls  as  long  as  the  treaty  that  is  the    S  t^. 
obje£t  of  it ;  and  in  cafe  of  doubt,  this  ought  always  to  be  pre-  5lJ"^*^^ 
fumed,  fince  it  is  required,  and  given,  for  the  fecurity  of  the  cv.  '"* 
treaty.    But  there  is  no  reafon  which  can  naturally  prevent  its 
limuation  to  a  certain  period, — to  the  lives  of  the  contrafiing 

Cwers,  to  that  of  the  guarantee,  &c.    In  a  word,  whatever  we 
re  faid  of  treaties  in  general,  is  equally  applicable  to  a  treaty 
of  guaranty. 

When  there  is  quedion  of  things  which  anotlier  may  do  or    {  240- 
give  as  well  as  he  who  promifes,  as  for  indance,  the  payment  of '^'?r!JL- 
a  fum  of  money,  it  is  fafer  to  demand  a  fecurity  than  a  guaranty:         ^^* 
for  the  furety  is  bound  to  make  good  the  promife  in  default  of  the 
principadv— whereas  the  guarantee  is  only  obliged  to  ufe  his  bed 
endeavours  to  obtain  a  performance  of  the  promife  from  liim 
who  has  made  it. 

A  nation  may  put  fome  of  her  pofTcflions  into  the  hands  of  an-     §  14?. 
other,  for  the  fecurity  of  her  promifes,  debts,  or  engagements.  P^wn^fc- 
If  (be  thus  dcpofits  movable  property,  (he  gives  pledres.    Poland  ^^^Jj^, 
formerly  pledged  a  crown  and  odicr  jewels  to  the  lovercigns  of  ^a^u 
Pmflia.     But  fometimes  towns  and  provinces  are  given  in  pawn. 
If  they  are  only  pledged  by  a  deed  which  ailigns  them  as  fecurity 
for  a  debt,  they  ferve  as  a  mortgage :  if  they  are  a£^ual!y  put  in- 
to the  hands  ot  the  creditor,  or  ot  him  with  whom  the  affair  has 
been  tranfa£ted,  he  holds  them  r.3  pledges  :  and  if  tlic  revenues 
are  ceded  to  him  as  an  equivalent  for  the  intcrelt  of  the  debt,  the 
tranfaction  is  called  a  compa6\  of  antuhrrjis. 

The  right  which  the  potFciTion  of  a  town  or  province  confers     S  t^u 
«poQ  him  who  holds  it  in  pledge,  extends  no  further  than  to  fc-  ^  ??***^*' 
cure  the  payment  of  what  is  due  to  him,  or  the  performance  of  ^j[a(  \^ 
the  promife  that  I:as  been  made  to  him.     He  may  therefore  re-biia«Ma 
tain  the  town  cr  the  province  in  his  hands,  till  he  is  fatisficd  j  P*^^!** 
bat  he  has  no  ri^ht  10  make  any  dianje  in  it ;  for  that  town,  or 

that 
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that  country,  docs  not  belong  to  him  as  proprietor.     He  canA^yt 
even  interfere  in  the  government  of  it,  beyond  what  is  requir^ssd 
for  his  own  fecurity,  unlefs  the  empire,  or  the  exercifc  of  foir-    c- 
reignty,  has  been  exprefsly  made  over  to  him.     This  laft  pok^  nt 
is  not  naturally  to  be  prefumed,  fince  it  is  fufficicnt  for  the  fee       o^ 

lity  of  the  mortgagee,  that  the  country  is  put  into  his  hands,  a: »d 

under  his  power.     Further,  he  is  obliged,  like  every  other  per         fc 

who  has  rcceiveJ  a  pledge,  to  prefcrve  the  country  he  holds  a^        ?  3 

fecurity,  and,  as  far  as  in  his  power,  to  prevent  its  fufFering  2r-    _n] 

damage  or  dilapidation  :   he  is  refponfible   for  it ;   and   if  tz^Bthi 

country  is  ruined  through  his  fault,  he  is  bound  to  indemnify  t       m\M 

(late  that  intruUcd  him  with  the  pofleflion  of  it.     If  the  fo^-^   vc 

Tcignty  is  depofitcd  in  his  hands  together  with  the  country  itf(^i^~elf 

he  ought  to  govern  it  according  to  its  conditution,  and  precil       Sfcl] 

in  the  f;mie  manner  as  the  fovereign  of  the  country  was  obligec^Edtc 

govern  it  -,  for  the  latter  could  only  pledge  his  lawful  right. 

§  2A^.  As  foon  as  the  debt  is  paid,  or  the  treaty  is  fulfilled,  the  tc        "rm 

^Vea  ro'   ^^  ^'^^  fccuriry  expires,  and  he  who  holds  a  town  or  a  province      —  by 

rcllorciL     this  title,  it.  bound  to  reftorc  it  faithfully,  in  the  fame  ftaie  in 

which  he  received  it,  fo  far  as  this  depends  on  him. 

But  to  thoi'e  who  have  no  law  but  their  avarice,  or  their  a  ra- 
tition, — who,  like  Achilles,  place  all  their  right  in  the  pointi  ^ of 
their  fword  % — a  tempting  allurement  now  prcfcnts  itfelf :  tl  icy 
have  recourle  to  a  thoufand  quibbles,  a  thoufand  pretences,  to  re- 
tain an  important  pbce,  or  a  country  whii  h  is  conveniently  d  Qu- 
ilted for  their  purpofes.  The  lubiecl:  i^i  too  odious  for  us  to 'Al- 
lege examples  :  they  ;ire  well  cnoii^d,  known,  and  fufiiciently  1  ^^' 
mcrous  to  convince  every  fenfible  nation,  that  itij  very  imprudC"^^^ 
to  nuke  over  hieh  feeuiities. 
§  M4-          But  if  the  i!'.  in  he  not  paid  at  the  appointed  time,  or  if  i:::::::^*^^ 

'      treatv  be  not  fullilled,  what  has  been  iriven  in  fecuritv%  may         ^c 
mar  appro-  .'     ,         1  •         1  1  r  •       .  '•      /v  -"-' 

piiarcitio  rctanicd  a!ul  upproj)nat..'d,  or  tne  mortgage  fcizcd,  at  iealt  ui^^"* 

hcifcf.        the  debt  i^c    ilirehiirgotl,    or  a   jii^l  c(>riipenfacion  made.      T        ■'^^ 
houfe  01*  Savoy  ha.i  niortg.^.ged  the  country  of  Vaud  to  the  ca. —  "" 
tons  of  Bern  a-icl  Fribourg;   and  tliofe  two  cantons,  finding  tl — ^^'^ 
no  payi>:';Mt;'  Mere  nratle,  had  reeouvic  to  arms,  and  took  poflfe==^*** 
iion  or  the  eounirv.     The  duke  of  Savoy>  indead  of  immediaK^c- 
ly  fatii.fying  th.cir  ju!l  demands,  oppofed  force  to  force,  and  gx    "^^ 
them  iliil  luirinr  <.fronr.ds  of  ( omnl.iint :  wherefore  the  cantor"^^* 
iinally  i"uccert>Uil  in  the  contcH,  have  fincc  retained  pofleiFion     ^ 
that  fine  coui-try,  a^^  well  for  ihe  payment  of  tlie  debt,  as  to  d  «-^* 
frav  the  exrenics  of  tlie  war,  i.r.d  to  obtain  a  juft  indemnification'* 
§  24c.  t^inally,  tliere  is,  in  the  way  of  fecurity,  another  precautioi'^i 

Hoftagcs.    of  y^.ry  anciciit  irillirution,    and  much  ufed   among  nations, —        1 
which  is,  t::  rcc]ii:rc  h(.>lta{::es.    TlieTe  are  pcrfons  of  confequence,        / 
delivered  up  by  tiie  prom  ill  n^  parry,  to  liim  with  whom  he  enters        j 
into  an  cn;c;i..:-  iv.cn t,  aj-.vl  to  be  detained  by  the  latter  until  the        j 
pcrforn.anec  of  the  pK;miics  Vv'hieli  arc  made  to  him.     In  this 

*  Jur.'.  r;:j3t  ::\  .  :...t.-,  :.i:iil  nun  airo^it  an::ij.     Ho  rat,  ' 

cafe,       I 
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cafe,  as  well  as  in  thofe  above  mentioned,  the  tranfa^lion  is  a 
pignorary  contrad,  in  which  free  men  are  delivered  up,  inftead 
of  towns,  countries,  or  jdwels.  With  refpeft  to  this  contraft, 
therefore,  we  may  confine  ourfelves  to  thofe  particular  obferva- 
tions  which  the  difference  of  the  things  pledged  renders  ncceflarjr. 

The  fovereign  who  receives  hoflages,  has  no  other  right  over     §  *4*^; 
them,  than  that  of  fecuring  their  perfons,  in  order  to  detain  them  ^^.^  have 
till  the  entire  accompliftiment  of  the  promifes  of  which  they  arc  overhof- 
the  pledge.     He  may  therefore  take  precautions  to  prevent  their  t»x«- 
efcaping  from  him  :  but  thofe  precautions  (hould  be  moderated 
by  humanity,  towards  men  whom  he  has  no  right  to  ufe  ill ;  and 
they  ought  not  to  be  extended  beyond  what  prudence  requires. 

It  is  pleafing  to  behold  the  European  nations  in  the  prcfent 
age  content  them felves  with  the  baie  parole  of  their  hoftagcs. 
The  Englifti  noblemen  who  were  fent  to  France  in  that  character 
in  purfuance  of  the  treaty  of  Aix-la-Chapelle,  in  1748,  to  ftay 
till  the  rellitution  of  Cape  Breton,  were  folely  bound  by  their 
word  of  honour,  and  lived  at  court,  and  at  Paris,  rather  as  mi- 
nifters  of  their  nation,  than  as  hoftages. 

The  liberty  of  the  hoftages  is  the  only  thing  pledged :   and  if     §  24% 
he  who  has  given  them  breaks  his  promife,  they  may  be  detained  t^'*a"'j^^-'^^* 
in  captivity.     Formerly  they  were  in  fuch  cafes  put  to  death  5 —  Jlli^c±* 
an  inhuman  cruelty,  founded  on  an  error.     It  was  imagined  that 
the  fovereign  might  arbitrarily  difpofeof  the  lives  of  his  fubjefts, 
or  that  every  man  was  the  maflcr  of  his  own  life,  and  had  a  right 
to  ftake  it  as  a  pledge  when  he  delivered  himfelf  up  as  an  hoftage. 

As  foon  as  the  engagements  arc  fulfilled,  the  caule  for  which  the  §  *4S. 
hoftages  were  delivered  no  longer  fubfills :  they  then  immediate-  ]|i?7o  b^^ 
ly  become  free,  and  ought  to  be  reftored  without  delay.  They  fcnt  'oack. 
ought  alfo  to  be  reftored,  if  the  reafon  for  which  they  were  de- 
manded does  nor  take  place :  to  detain  them  then,  would  be  to 
abufe  the  facred  faith  upon  which  they  were  delivered.  The  per- 
fidious Chriftiern  II.  kinj:  of  Denmark,  being  delayed  by  contra- 
ry winds  before  Stockholm,  and,  together  widi  his  whole  fleet, 
ready  to  perifh  with  famine,  made  propofals  of  peace :  where- 
upon, the  adminiftrator,  Steno,  imprudently  trufting  to  his  pro- 
mifes, furnifhed  the  Danes  with  provifions,  and  even  gave  Guf- 
tavus  and  fix  ether  noblemen  as  hoftages  for  the  fafcty  of  the 
king,  who  pretended  to  have  a  defire  to  come  on  (hore:  but, 
with  the  firft  fair  wind,  Chriiliern  weighed  anchor,  and  carried 
off  the  hoftages  ;  thus  repaying  the  gencrofity  of  his  enemy  by 
an  infamous  acl  of  treachery  *. 

Hoftages  being  delivered  on  the  faith  of  treaties,  and  he  who    ^§  »49- 
receives  them,   promifing  to  reftore  them,  as  loon  as  the  P*^^  Jh/l^^'^'bc 
mife,  of  which  they  are  the  furety,  fliall  be  fulfilled, — fuch  en- dt  t  .intd  oa 
?ae;emen:s  ought  to  be  literally  accompliflied  :  and  the  hoftages  »"/ o«*»cr 
Ihould  be  really  and  faithfully  reftored  to  their  former  condition,  *"°"°'' 
IS  foon  as  the  accomplilhment  of  the  promife  has  difcngaged 

♦  hi'dLory  of  the  Revo'.utiors of  Sweden. 

them. 
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them.    It  is  therefore  not  allowable  to  detain  them  for  aay 
other  caufe;  and  I  am  aOoniflied  to  find  that  feme  learned 
writers  teach  a  contrary  do£lrine  *•    They  ground  their  opinion       I 
upon  the  principle-which  authorifes  a  ferereign  to  fcize  and  de-      I 
tain  the  fubje&s  of  another  ftate  in  order  to  compel  their  rulcn 
to  do  him  juftice.    The  principle  is  true )  but  the  application  U 
not  juft.     Thefe  authors  feem  to  have  overlooked  the  circoin- 
ftance,  that,  were  it  not  for  the  faith  of  the  treaty  by  virtoe  of 
which  the  hoftage  has  been  delivered,  he  would  not  be  in    ^ 
power  of  that  fovereign,  nor  expofed  to  be  fo  eafily  feized  i   and 
that  the  faith  of  fuch  a  treaty  does  not  allow  the  fovereigo  to 
make  any  other  ufe  of  his  hoftace  than  that  for  which  he  was  in* 
tended,  or  to  take  advantage  of  his  detention  beyond  what   lias 
been  exprefsly  ftipulated.    The  hoftage  is  delivered  for  the  fecu- 
rity  of  a  promife,  and  for  that  alone.    As  foon,  therefore,  as  the 
promife  is  fulfilled,  the  hoftage,  as  we  have  juft  obferved,  ought 
to  be  reftorcd  to  his  former  condition.     To  tell  him  that  he  is 
releafcd  as  a  hoftage,  but  detained  as  a  pledge  for  the  fccur 
rity  of  any  other  pretenGon,  would  be  taking  advantage  of  bit 
fituation  as  a  hoftage,  in  evident  violation  of  the  fpirit  and  erco 
the  letter  of  the  convention,  according  to  which,  as  foon  as  the 
promife  is  accompliflicd,  the  hoftaee  is  to  be  reftored  to  himrcK 
and  his  country,  and  retnftated  in  his  priftine  rank,  as  if  he  h^ 
never  been  a  hoftage.    Without  a  rigid  adherence  to  this  prit^ 
ciple,  it  would  no  longer  be  fafe  to  give  hoftagcs,  fince  princ^ 
might  on  every  occafion  eafily  devife  fome  pretext  for  dctaioi^S 
them.    Albert  the  Wife,  duke  of  Auftria,  making  war  againft  the 
city  of  Zurich  in  the  year  1351,  the  two  parties  referred  the  ^^' 
cifion  of  their  difpates  to  arbitrators,  and  Zurich  gave  hoftage ^* 
The  arbitrators  paflcd  an  unjuft  fentcnce,  dictated  by  partiality* 
Zurich^  neverthelefs,  after  having  made  a  well-grounded  corx> 
plaint  on  the  fubjedt,  determined  to  fubmit  to  their  dccifi^*^* 
But  the  duke  formed  newpretenfions,  and  detained  the  hoftagcs  1"> 
contrary  to  tlic  faith  of  the  compromife,  and  in  evident  c^**' 
tempt  of  the  law  of  nations. 
§  *So.         But  a  hoftage  may  be  detained  for  his  own  aftions,  for  crirtJ^* 
he^d^  "l^^d  committed,  or  debts  contrafted  in  the  country  while  he  i3    ^^ 
for  thclr^  hoftage  there.     This  is  no  violation  of  the  faitli  of  the  treaty.       ^^ 
own  ac-      order  to  be  fure  of  recovering  his  liberty  according  to  the  icf^^ 
lions.         ^f  ^Yic  treaty, the  hoftage  muft  not  claim  a  right  to  commit,  \V*^ 
impunity,  any  outrages  againft  the  nation  by  which  he  is  kc^pV' 
and  when  he  is  about  to  depart,  it  is  jull  that  he  Ihould  pay     **^ 
debts.  ^ 

§  151.         It  is  the  party  who  gives  the  hoftages,  that  is  to  provide     *  ^ 
Of  the  fup-  iheir  fupport ;  for  it  is  by  his  order,  and  for  his  fervice,  that  tz'i^V 
portof  h«f-  ^j.^  jj^  hoftage.     He  who  receives  them  for  his  own  fecuric  5^   ! 
not  bound  to  defray  the  expenfe  of  their  fubfiftcnce,  but  d*"^^ ' 

*  Grotlus  lib.  ili.  Cap.  XX.  §  55. — Wolfiu?,  Jus  Gent.  §  503. 

+  Hchudi,  vol.  i.  p.  ^11.  .     '  '  -j^^j 


B.  II.  Ch.  XVI.    THE  OBSERVANCE  OF  TREATIES.  241 

that  of  their  cuftody  if  he  thinks  proper  to  fct  a  guard  over 
them. 

The  fovereign  may  difpofc  of  his  fubjecls  for  the  fervice  of  the     §  25*. 
(late  5  he  may  therefore  give  them  alfo  as  hoftages ;  and  the  per-  ^/^^'^ 
fon  who  is  nominated  for  that  purpofe,  is  bound  to  obey,  as  hefufetobea 
is  on  every  other  occafion  when  commanded  for  the  fervice  of  hofbgc. 
his  country.     But  as  the  expenfes  ought  to  be  borne  equally  by 
the  citizens,  the  hoilage  is  entitled  to  be  defrayed  and  indemni- 
fied at  the  public  charge. 

It  is,  evidently,  a  fubjcfl:  alone,  who  can  be  given  as  a  hoft- 
age  againft  his  will.  With  a  vaflal,  the  cafe  is  otherwife.  What 
he  owes  to  the  fovereign,  is  determined  by  the  conditions  of  his 
fief;  and  he  is  bound  to  nothing  more.  Accordingly,  it  is  a 
decided  point  that  a  vaflal  cannot  be  conflrained  to  go  as  a  hod- 
age,  unlefs  he  be  at  the  fame  time  a  fubje£l. 

Whoever  has  a  power  to  make  treaties  or  conventions,  may 
give  and  receive  hoftages.  For  this  reafoh,  riot  only  the  fove- 
reign, but  alfo  the  fubordinate  authorities,  have  a  right  to  give 
holtages  in  the  agreements  they  make,  according  to  the  powers 
annexed  to  their  office,  and  the  extent  of  their  commiflioil. 
The  governor  of  a  town,  and  the  befieging  general,  give  and  re- 
ceive hoftages  for  the  fecurity  of  the  capitulation :  whoever  is 
under  their  command,  is  bound  to  obey,  if  he  is  nominated  for 
that  purpofe. 

Hoftages  ought  naturally  to  be  perforis  of  confequence,  fincc     f  25^. 
they  are  required  as  a  fecurity.    Pcrfons  of  mean  condition  would  Rank  of  th* 
furnifli  but  a  feeble  fecurity,  unlefs  they  were  given  in  great  num-  ^  '^*8«** 
bers.    Care  is  commonly  taken  to  fettle  the  rank  6f  the  hoftages 
that  are  to  be  delivered  ;  and  the  violation  of  a  compa£l  in  this 
particular  is  a  flagrant  dereliftion  ofgood-faith  and  honour.     It 
was  a  fliameful  adt  of  perfidy  in  La  Trimouille  to  give  the  Swifs 
only  hoftages  from  the  dregs  of  the  people,  inftead  of  four  of  the 
principal  citizens  of  Dijon,  as  had  been  ftipulated  in  the  famous 
treaty  we  have  mentioned  above  (§  212).     Sometimes  the  prin- 
cipal perfons  of  the  ftate,  and  even  princes,  are  given  in  hoftage. 
Francis  L  gave  his  own  fons  as  fecurity  for  the  treat/  of  Madrid. 

The  fovereign  who  gives  hoftages  ought  to  act  ingenuoufly  in     §  ij4. 
the  aflFair, — giving  them  in  reality  as  pledges  of  his  word,  and  They  ought 
confequently  with  the  intention  that  they  ftiould  be  kept  till  the  thcirc^au^ 
entire  accompliftiment  of  his  promife.     He  cannot  therefore  ap- 
prove of  their  making  their  efcape  :  and  if  they  take  fuch  a  ftep, 
fo  far  from  harbouring  them,  he  is  bound  to  fend  them  back. 
The  hoftage,  on  his  fide,  conformably  to  the  prefumed  intention 
of  his  fovereign,  ought  faithfully  to  remain  with  him  to  whom 
he  is  delivered,  without  endeavouring  to  efcape.    Cloelia  made 
her  efcape  from  the  hands  of  Porfenna,  to  whom  ihe  had  been 
delivered  as  a  hoftage  :  but  the  Romans  fent  her  back,  that  they 
might  not  incur  the  guilt  of  violating  the  treaty  *• 

♦  £t  Romaoi  pign\ii  pacis  ex  foedcrc  reftitucrunt.    Tit.  L!t.  lib.  ii.  cap.  xiii. 
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3  \^^'  If  the  hoflagc  happens  to  die,  he  Mrho  has  given  Iiim  is  not 
hoi\)\rr  *  obliged  to  replace  him,  unlefs  this  was  made  a  part  of  the  agree* 
who  dies  is  ment.  The  hoftage  was  a  fecurity  required  of  him :  that  (ecu* 
'1  ^^A^'  ^'^^^  ^^  '^^  without  any  fault  on  his  fide  ^  and  tliere  exifts  no  tea- 
P  accd.        £-^^  ^,j^y  j^^  (hould  be  obliged  to  give  another. 

§  }S^-         If  any  one  fubftitutes  himfelf  for  a  time  in  the  place  of  a  hafl- 
MkciThc  °  ^S^»  ^"^  ^^^  hoftage  happens  in  the  interim  to  die  a  natiavii 
f>l»ccofa     death,  the  fubftitute  is  free:  for  in  this  cafe»  things  are  to     V 
ligftagc.      replaced  in  the  fame  fituation  in  which  they  would  have  beer-m.  it 
die  hoftage  had  not  been  permitted  to  ablent  himfelf,  and  CmJy 
ftitute  another  in  his  ftcad :  and  for  the  fame  reafon,  the  ho(L  ^s«e 
is  not  free  by  the  death  of  him  who  has  taken  his  place  only       for 
a  time.     It  would  be  quite  the  contrary,  if  the  hoftage  had  W^en 
exchanged  for  another :  the  former  would  be  abfolutely  free  f^Krom 
all  engagement  5  and  the  perfon  who  had 'taken  his  place  wc^z^uld 
alone  be  bound. 
^  *57-  If  a  prince,  who  has  been  given  in  hoftage,  fucceeds  to        the 

fiuccl.d»rg  ^ro^vn,  he  ought  to  be  rcleafcd  on  the  delivery  of  another        fuf- 
to  rhc         ficient  hoftage,  or  a  number  of  others,  who  fliall  together  ^zzron- 
cnmii.        ftitute  an  aggvcgatc  Iccuvity  equivalent  to  that  which  he  himr-ifclf 
afforded  when  he  was  originally  given.     This  is  evident  fron"^  the 
treaty  itfclf,  wliich  did  not  import  that  the  king  (hould  be  a  h  "port- 
age.    The  detention  of  the  king's  perfon  by  a  foreign  power     is  a 
thing  of  too  intercfting  a  nature  to  admit  a  prefumption  thac    the 
ftate  had  inten;!ed  to  expofc  herfelf  to  the  ( onfequences  of  ^^ucJi 
an  event.     Good-faith  ought  to  prefulc  in  all  conventions;      ^^ntf 
the  minilftll  or  jullly  prefumcd  intention  of  the  contraftiiig    par- 
ties ought  lo  be  adhered  to.     If  Francis  I.  had  died  after  ha-vin;: 
given  hi'^  fons  as  hoftagcs,   certainly  the  dauphin  ftiould  Iiavc 
been  Vvrkaicd  :  for  he  had  been  ticlivcrcd  only  with  a  view  of  re- 
ftoring  the  king  to  his  kingdom  ;   and  if  the  emperor  had  detain- 
ed him,  thr.t  view  would  have  been  frullrated,  iince  the  king  w 
France  would  Hill  have  been  a  captive.     It  is  evident  that,  in 
this  reafonincr,  I  proceed  on  the  fuppofition  that  no  violation  of 
the  treaty  has  taken  place  on  the  part  of  the  ftate  which  hasgi'cn 
a  prince  in  hcll:a;;e.     In  cafe  that  ftate  had  broken  its  promifc        , 
advar.ta;:e  niii^ht  reafonably  be  taken  of  an  event  which  rendered        | 
the  holhige  iiill  more  valuable,  and  his  releafe  the  more  necel- 
fary. 
T^^^'^i-       '^  '*^*  li.il'illty  of  a  liofta^e,  as  that  of  a  city  or  a  countrj-, cx- 
t/"<,f*.'j,!.  ^' pire.s  wirh  :Me  tieaty  wliich  it  was  intended  to  fecurc  (§$245, 
liu:)agc        248):  and  confcquently  if  tlie  treaty  is  pei formal,  the  hollagc  is 
*'.di  with    fxce  at  the  nioment  when  one  (?f  the  contracUn;r  powers  happms 

the  treaty.    ,      ,•  ^*  '^' 

^     to  die. 

f  ^,g  I'he  fovereign  wlio  breaks  hir>  word  after  having  given  ho'.l- 

TJic  viT.ia-   ages,  iloes  an  injury  not  only  to   the  other  contratling  power, 

tion  i;f  ti.c   i^ijj-  .jIi'q  to  the  iKjllagc-s  thenilclves.     For  tliough  fubjei^s  are  in- 

i\' jj'.^Jj.  j,^,".  deed  bound  to  obey  their  fovcrci^n  who  gives  them  in  hoftage, 

tothohof-   that  fovercign  has  not  a  right  wantonly  to  facrir.ec  their  liberty, 

«=*fe^-=-     ^    and  expolc  their  lives  to  dan-cr  without  juft  rcalbiis^    Delivered 

up 
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ip  as  a  fecurity  for  their  fovcrcign's  promifc,  not  for  tlie  pur- 
•ol'c  of  fufTcring  any  harm,— if  he  cntailji  misfortune  on  them 
y  violating  his  faith,  he  covers  himfclf  with  double  infamy. 
'awns  and  mort-jagcs  ferve  as  fccuritics  for  what  is  due;  and 
heir  acquifition  indemnifies  the  party  to  whom  the  other  fails  in 
lis  cngajgcmcnts.  Hoflagcs  are  rather  pledges  of  the  faith  of 
lim  who  gives  them ;  and  it  is  fuppofed  that  he  would  abhor 
he  idea  of  facrificng  innocent  perfons.  But  if  particular  con- 
unclures  oblige  a  fovereign  to  abandon  the  hoftageS) — if,  for  ex- 
implc,  the  party  who  has  received  them  violates  his  engagements 
n  the  firft  inflance,  and,  in  confequence  of  his  violation,  the 
teaty  can  no  longer  be  accompliflied  without  expofing  the  ftate 
:o  danger, — no  meafure  (hould  be  left  untried  for  the  delivery  of 
hofe  unfortunate  hoftages  ;  and  the  ftate  cannot  refufe  to  com- 
^enfate  them  for  their  fufferings,  and  to  make  them  amendsy 
dther  in  their  own  perfons,  or  in  thofe  of  their  relatives. 

At  the  moment  when  the  fovereign,  who  has  given  the  hoft-     §  t6o* 
ige,  has  violated  his  faith,  the  latter  ceafes  to  retain  the  ^ha-'^*''^®' 
raAer  of  a  hoftagc,  and  becomes  a  prifoner  to  the  party  who  had  i^htn  hc**^* 
received  him,  and  who  has  now  a  right  to  detain  him  in  perpc-  vhoha« 
tual  captivity.    But  it  becomes  a  generous  prince  to  refrain  from  R*,^*^?  *JJ!" 
in  exertion  of  his  rights  at  the  expcnfe  of  an  innocent  indivi-  JllXTe*  " 
lual.     And  as  the  hollage  is  no  longer  bound  by  any  tie  to  his  mJnti. 
iwn   fovereign   who   has   pcrfidiouily   abandoned  him, — if  he 
ilK>ofc3  to  trai'.bfer  his  all^'giance  to  the  prince  who  is  now  the 
irbltcr  of  his  fate,  tl;c  ijjiicr  may  acquire  a  ufeful  fuUjeft,  inilcad 
uf  a  wretdied  prifoner,  the  rrouhlefomc  object  of  his  comniifcra- 
tion.     Or  he  may  liberate  and  difmifs  him,  on  fettling  with  him 
the  conditions. 

We  have  already  obfervcd  that  the  life  of  a  hoftage  cannot     ^  t^t. 
be  lawfully  taken  away  on  account  of  the  perfidy  of  the  party  J^^^^'lJ^'*^*** 
who  has  delivered  him.    The  cullom  of  nations,  the  moll  con-  cuAum, 
Rant  practice,  cannot  juftify  fuch  an  inftance  of  barbarous  cru- 
rlty,  repugnant  to  the  law  of  nature.    Even  at  a  time  when  that 
dreadful  cullom  wa»  but  too  much  authorifed,  t!ie  great  Scipio 
publicly  declared  that  he  would  not  fuftcr  his  vengeance  to  fall 
cm  mnocent  holhiges,  hut  on  the  perfons  themfelvc!>  who  had  in* 
currcd  the  guilt  of  ptriiJy,  and  tint  he  was  incapable  of  puniili- 
ing  any  but  armed  eii»:/iiijb  ^.     The  emperor  Julia:!  m  ule  the 
(ame  declaration  f*     Ail  iU,\t  fuch  i  cuIUmu  can  produce,  m  im- 
punity among  the  nations  who  practii'e  tr.    Whoever  is  guilty  c'f 
it  cannot  complain  that  another  is  To  too:  bur  eveiv  nation  may 
and  ought  to  declare,  th.it  Ihc  confiders  the  aclion  aa  a  barbaiity 
injurious  to  human  natuie. 

*  Tit.  Lav.  lib.  xxYiii.  cap 


*  Tit.  Lif.  lib.  xxYiii.  cap   xx^iT. 

f  Sec  Gruiiu',  M.  i.i.  c  t^.  x:.  ]  i?,  not.  s. 
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CHAP.    XVIL 

Of  the  InUrfrttaiian  of  Treat ies» 

f  2l%.     T  F  the  ideas  of  men  were  always  diftindi  and  perfcAly  deter* 
^«<f^y  ®^^  minate,  — if,  for  the  expreflion  of  thofe  ideas,  they  had  none 
ruiefof  in- '^"^  proper  words,  no  terms  but  fuch  as  were  clear,  precife,  and 
cerprcta-    fufceptible  only  of  one  fenfe, — there  would  never  be  any  diffi- 
tiom         xrulty  in  difcovering  their  meaning  in  the  words  by  which  they 
intended  to  exprefs  it :  nothing  more  would  be  neceflkry,  than 
to  underftand  the  language.     But,  even  on  this  fuppolition,  the 
art  of  interpretation  would  dill  not  be  ufelefs.    In  conceffions» 
conventions,  and  treaties,  in  all  contracts,  as  well  as  in  the  laws, 
it  is  impoflTible  to  forefee  and  point  out  all  the  particular  cafes 
chat  may  arife :  we  decree,  we  ordain,  we  agree  upon  certain 
things,  and  exprefs  them  in  general  terms ;  and  though  all  the 
expreflions  of  a  treaty  (hould  he  perfedly  clear,  plain,  and  deter- 
minate, the  true  interpretation  would  (lill  confiit  in  making,  in 
all  the  particular  cafes  that  prefent  themfelves,  a  juft  application 
of  what  has  been  decreed  in  a  general  manner.     But  this  is  not 
all: — conjunctures  vary,  and  produce  new  kinds  of  cafeSj  that 
cannot  be  brought  within  the  terms  of  the  treaty  or  the  law,  ex- 
cept by  inferences  drawn  from  the  general  views  of  the  contraA^ 
ing  parties,  or  of  the  legiflature.    Between  different  claufes,  there 
will  be  found  contradiSions  and  inconfiftencies,  real  or  apparent; 
and  the  queftion  is,  to  reconcile  fuch  claufes,  and  point  out  the 
path  to  be  purfued.    But  the  cafe  is  much  worfe  if  we  conHder 
that  fraud  feeks  to  take  advantage  even  of  the  imperfection  of 
language,  and  that  men  deOgnedly  throw  obfcurity  and  ambiguity 
into  their  treaties,  in  order  to  be  provided  with  a  pretence  for  e- 
luding  them  upon  occafion-     It  is  therefore  neceiTary  to  eftablifli 
rules  founded  on  reafon,  and  authorifed  by  the  law  of  nature, 
capable  of  difliifing  light  over  what  is  obfcure,  of  determining 
what  is  uncertain,  and  of  fruftrating  the  views  of  him  who  a£ls 
with  duplicity  in  forming  the  compadt.    Let  us  begin  with  thofe 
that  tend  particularly  to  this  lad  end, — with  thofe  maxims  of 
jufticc  and  equity  which  are  calculated  to  reprefs  fraud,  and  to 
prevent  the  eiFcft  of  its  artifices, 
f  163.         The  firft  general  maxim  of  interpretation  is,  that  //  is  not  al'^ 
ift  General  lovable  to  interpret  what  has  no  need  of  interpretation.     When  a 
u  rotal-     ^cc^  ^s  worded  in  clear  and  prccife  terms, — when  its  meaning  is 
kiwrniileto  evident,  and  leads  to  no  abfurd  conclufion, — there  can  be  no 
'"jT'^^h*^*     reafon  for  refufing  to  admit  the  meaning  which  fuch  deed  natu- 
DODctdof  ^*^'y  prcfents.     To  go  elfewhere  in  fearch  of  conjedures  in  or- 
tntcrpreu-  der  to  rc(lri<St  or  extend  it,  is  but  an  attempt  to  elude  it.    If  this 
*»»"*•  dangerous  method  be  once  admitted,  there  will  be  no  deed  which 

it  will  not  render  ufelefs.     However  luminous  each  claufe  may 

be. 
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be,— however  clear  and  precife  the  terms  in  which  the  ileed  is 
couched, — all  this  will  be  of  no  avail,  if  it  be  allowed  to  go  in 
quefl  of  extraneous  arguments  to  prove  that  it  is  not  to  be  under- 
flood  in  the  fenfe  which  it  naturally  prefents*. 

Thofe  cavillers,  who  difpute  the  fenfe  of  a  dear  and  dctermi-     $  264. 
nate  article,  are  accuftomed  to  feek  their  frivolous  fubtcrfuges  in  '**  ^*"**^ 
the  pretended  intentions  and  views  which  they  attribute  to  its  au-  h^  ^j^^* 
thor.     It  would  be  very  often  dangerous  to  enter  with  thenv  into  could  and 
the  difcuflion  of  thofe  fuppofed  views,  that  are  not  pointed  out   "^*»^ «® 
in  die  piece  itfelf.    The  following  rule  is  better  calculated  to  foil  J^^q^^' 
fttch  cavillers,  and  will  at  onrc  cut  (hort  all  chicanery: — If  he  t\im\ If,  hf 
who  ciiald  and  ought  to  have  cxpained  h'lmfdf  clearly  and  fully  ^  has  ?"/  <ion«  «, 
fipt  done  it  J  it  is  the  ivorfe  for  him  :  he  cannot  be  allowed  to  intro*  ^^^  dcui- 
duce  Jubftquent  reftrUhons  which  he  has  not  exprcffed.     This  is  a  mcni. 
inaxim  of  the  Roman  law :  Pa^ionem  objcuram  lis  nocere^  in  quo* 
rum  fult  potejlate  Ugcm  apertltis  ccnfcribcref.     The  equity  of 
diis  rule  is  glaringly  obvious,  and  its  ncccflity  is  not  Icfs  evident. 
There  will  be  no  fccurity  in  conventions,  no  (lability  in  grants  or 
coDceffions,  if  they  may  be  rendered  nugatory  by  fubfequent  li- 
mitations, which  ought  to  have  been  originally  fpccified  in  the 
deed,  if  they  were  in  the  contemplation  or  the  contrading 
parties* 

The  third  general  maxim,  or  principle,  on  the  fubje£l  of  10-     !i^«^5- 
terpretation  is,  that  Neither  the  one  nor  the  other  of  the  parties  in-  it^^f^^ 
ttrfjied  in  the  contrati  has  a  right  to  interpret  the  deed  or  treaty  ac-  neicbrr  of 
iording  /a  his.  omn  fancy.     For  if  you  are  at  liberty  to  affix  what-  «h«»  con- 
cver  meaning  you  pleafe  to  my  promife,  you  will  have  the  P^^^*' !^,^iJ!i^, 
of  obliging  me  to  do  whatever  you  choole,  contrary  to  my  intcn-  ^  rixht  to 
lion,  and  beyond  my  teal  engagements:  and  on  the  other  hand, interpret 
if  I  am  allowed  to  explain  my  promifes  as  I  pleafe,  I  may  render  *'*'^*'' 
them  vain  and  illufory,  by  giving  them  a  meaning  quite  different  (o  his  owo 
from  that  which  they  prcfcnted  to  you,  and  in  which  you  mull  iucy. 
hare  underftood  them  at  the  time  of  your  accepting  them. 

Oh  every  occaficn  when  a  per  fan  could  and  ought  to  have  made     S  »^6- 
hncwn  bis  intentiony  we  affume  for  tt  ue  againfl  him  what  he  has  ^.  nJ^j^ 
fmfficiently  declared,     l^his  is  an  inconteltable  principle,  applied  what «» fuf- 
to  treaties;  for  if  they  qre  not  a.  vain  play  of  words,  the  con-ficicii'Iy 
tn£ling  parties  ought  to  cxprcfs  themfclvcs  in  them  with  ^^^^b,  ^*^^^*}^ 
and  according  to  their  real  intentions.     If  the  intention  which  is  for  true.. 
Tafficiently  declared  were  not  to  be  taken  of  courfe  as  the  true 
intention  of  him  \\h3  fpeaks  and  enters  into  engagements^  It 
^rould  be  perfectly  ufclefs  to  form  contracts  or  treaties. 

But  it  b  here  alked,  which  of  the  contractine  parties  ought  to     $  26-. 
liavc  his  exprcflions  confidcred  as  the  more  dccifive,  with  rcfpect  ^]J^*-' "^"^J* 
*o  the  true  meaning  of  the  contrad, — whether  we  (hould  lay  a  rilther".* 

the 


*  Sra'^dufi  on«ninn  eft  ii<,  qux  Terhi<  rxp-rfli^,  qnonim  manifcllw  cH  fij^iCca*  (*f  the  pci* 
<%t»  indirau  fu-ruijt,  nifi  omrcm  a  Rectus  humanttcpr:itudbci»  removcrc  vuluc-  ^"n  .roimt 
*"i«.    Wolf,  fui  Nat.  part  Tii.o.  ^22.  ii.g.tl.ant» 

f  Ditfcik  l.h  li.  lit.  MY.  (le  pAdift,  leg.  lo.— See  likewiie  Digeft.  l<b»  itiu  tit.  i.  de  thofe  of 
^«KiCrAheflit'a  Emptionr,  leg.  si.  l^bcnfcr  plitoUlcur.ucemDaAi  nocerc  peti««4«-  •**«  P^'^T 
Wre  vcoditoriyqui  id  daciu,  quam  cDipton ;  quia  potuit  re  iBtcgri  apertiu*  dkere.  ftipvlatiof 
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greater  ftrcfs  on  the  words  of  him  who  malces  the  promife  than 
on  thofe  of  the  party  who  ftipulates  for  its  performance  i — As  the 
force  and  obligation  of  every  contra£l  arifes  from  a  pcrfcft  pro- 
mife,— and  the  perfon  who  makes  the  promife  is  no  further  en- 
gaged than  his  will  is  fufficiently  declared, — it  is  very  ceTtain* 
that,  in  order  to  difcover  the  true  meaning  of  thccontralik,  atten- 
tion ought  principally  to  be  paid  to  the  words  of  the  promiling 
parry.  For  he  voluntarily  binds  himfeif  by  his  words ;  and  we 
take  for  true  againft  him,  what  he  has  fufficiently  declared. 
This  qucilion  feems  to  have  originated  from  the  manner  in 
which  conventions  are  fometimes  made :  the  one  party  offers  the 
conditions,  and  the  other  accepts  them ;  that  is  to  fay,  the  former 
propofcs  what  he  requires  that  the  other  (hall  oblige  himfeif  to 
perform,  ^nd  the  latter  declares  the  obligations  into  which  he 
really  enters.  If  the  words  of  him  who  accepts  the  conditions 
bear  relation  to  the  words  of  him  who  oflers  them,  it  is  certainly 
true  that  wc  ought  to  lay  our  principal  ftrefs  on  the  exprcf- 
fions  of  the  latter ;  but  this  is  bccaufc  the  perfon  promifing  is 
confidcrcd  as  merely  repealinj»  them  in  order  to  form  his  pro- 
mife. The  capitulations  of  bclieged  towns  may  here  ferve  us  for 
an  oxample.  The  befiegcd  party  propofcs  the  conditions  on 
which  he  is  willing  to  furrendcr  the  place :  the  befiegcr  accepts 
them  :  the  expreflions  of  the  former  lay  no  obligation  on  the 
Ijtter,  unlcfb  fo  far  as  he  adopts  them.  He  who  accepts  die 
conditions  is  in  reality  the  promifing  party;  and  it  is  inTiis 
words  that  tt-e  ought  to  feck  for  the  true  meaning  of  the  articles, 
whether  he  har.  himfeif  chofen  and  formed  his  rxpreflions,  or 
ailopted  thofe  of  the  other  party  by  referring  to  them  in  his  pro- 
mife. 15ut  llill  wc  niufl  bear  in  mind  the  maxim  above  hid 
down,  viz.  that  what  ho  has  fuiriciently  declared,  is  to  be  taken 
as  true  a.;.iinft  him.  I  proceed  to  explain  myfelf  more  parti-  • 
culnrly  on  this  fubjefl. 
§  26J?.  In  the  interpretation  of  a  treaty,  or  of  any  other  deed  whatfo- 

l'iTux?m  •  ^^'^*"'  ^^^^  ^lutllion  is,  to  difcover  what  the  contrafting  parties 
crntir-  have  agreed  upon, — to  determine  prccifely,  on  any  particular  oc- 
cuMoi.  cafion,  what  has  been  promifcd  and  aeccpted, — that  is  to  fay,  not 
i'lVac*  ^*^  ^'^^y  ^^^'"^  *^"^  ^^  ^'^^  parties  intended  to  promife,  but  alfo  what 
„..i.g  to  the  other  mufi  reafonably  and  candiilly  have  fuppofed  to  be  pro-  ' 
r'ain  mifed  to  him,  -what  has  been  fulliciently  declared  to  him,  and 
'^*^*'  what  mil  ft  have  iniluenced  him  in  his  acceptance.     Every  dced'^ 

tlierefor<:,  ar:A  every  treaty^  mujl  be  Intirpreted  hy  certain  fixed  ru'cS 
cauii!'.tted  to  det'rjriinc  its  meau:n{r^  w?  naturally  under  flood  hy  th^ 
parties  cc*:cen::.i\  at  the  time  vjhen  the  deed  uf as  drau;f:  up  and  aC'^^ 
cepted.     Tliis  is  a  fifth  principle. 

As  thefe  rnles  are  founded  on  right  reafon,  and  are  confc— ' 
qucntly  approved  ai:d  prefcribcd  by  the  law  of  nature,  everj^ 
man,  every  fovcrcign,  is  obliged  to  admit  and  to  follow  them  — 
Unlefs  certain  rules  be  admitted  for  determining  the  ftnfc  ii» 
whirli  the  exprefhons  are  to  be  taken,  treaties  will  be  only  empt/" 
words  i  nothing  can  be  agreed  upon  with  fccurity,  and  it  will  b<5 
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slmoft  ridiculous  to  place  any  dependence  on  the  effe£l  of  coni> 
ventions. 

But  as  fovcrcigns  acknowledge  no  common  judge,  no  fuperior^  5**9* 
that  can  oblige  them  to  adopt  an  interpretation  founded  on  juft  9^*^^ 
rules,  the  faith  of  treaties  conftitutes,  in  this  refpcft,  all  the  fe-iay,anobli- 
curity  of  the  contracting  powers.     That  faith  is  no  lefs  violated  gation  to 
by  a  rcfufal  to  admit  an  evidently  fair  interpretation,  than  by  an  ^ojlowthcfc 
open  infraftion.   It  is  the  fame  injuftice,  the  fame  want  of  good-     "* 
faith  ;  nor  is  its  turpitude  rendered  lefs  odious  by  being  cloaked 
up  in  the  fubtilties  of  fraud. 

Let  us  now  enter  into  the  particular  rules  on  which  the  inter-  $  *to. 
pretation  ought  to  be  formed,  in  order  to  be  juft  and  fair.^j^^f  j^^^ 
Since  the  fole  object  of  the  lawful  interpretation  of  a  deed  ought  tcrprcta^- 
to  be  the  difcovery  of  the  thoughts  of  the  author  or  authors  of  tiou. 
that  deed, — whenever  zuc  meet  with  any  obfcurUy  in  it^  "mc  are  to 
conjider  what  probably  were  the  ideas  of  thoje  who  drew  up  the 
dccd^  and  to  interpret  it  accordingly •  This  is  the  general  rule  for 
all  interpretations.  It  particularly  ferves  to  afcertain  the  mean- 
ing of  particular  expreflions  whofe  (ignification  is  not  fufficicntly 
determinate.  Purfuant  to  this  rule,  we  (hould  take  thofe  expref- 
lions in  their  utmod  latitude  when  it  feems  probable  that  thd 
perfon  fpeaking  had  in  contemplation  every  tiling  which,  in  that 
extenfive  fenfc,  they  are  capable  of  defignating:  and,  on  the 
other  hand,  we  ought  to  rcftricl  their  meaning,  if  the  author  ap- 
pears* to  have  confined  his  idea  to  what  they  comprehend  in  their 
more  limited  (ignification.  Let  us  fuppofe  that  a  hufband  has 
bequeathed  to  his  wife  all  his  money.  It  is  required  to  know  whe- 
ther this  exprefTion  means  only  his  ready  money,  or  whether  it 
extends  alfo  to  that  which  is  lent  out,  and  is  due  on  notes  and 
other  fecurities.  If  the  wife  is  poor, — if  {he  was  beloved  by  her. 
hufband, — if  the  amount  of  the  ready  money  be  inconfidcrable^ 
and  the  value  of  the  other  property  greatly  fuperior  to  that  of 
the  money  both  in  fpecie  and  in  paper, — there  is  every  reafon  to 
prefume  that  the  hulband  meant  to  bequeath  to  her  as  well  the 
money  due  to  him  as  that  aflually  contained  in  his  coffers.  On 
the  other  hand,  if  the  woman  be  rich, — if  the  amount  of  the 
ready  fpecie  be  very  confiderable,  and  the  money  due  greatly  ex- 
ceeds in  value  all  the  other  property, — the  probability  is,  that 
the  hufband  meant  to  bequeath  to  liis .  wife  his  ready  money 
only. 

By  the  fame  rule,  we  are  to  interpret  a  claufe  in  the  utmoll 
latitude  that  the  flricl  and  appropriate  meaning  of  the  words  will 
admit,  if  it  appears  that  the  author  had  in  view  every  thing 
which  that  flrift  and  appropriate  meaniiig  comprehends :  but  we 
mufl  interpret  it  in  a  more  limited  fenfe  when  it  appears  proba- 
ble that  tlic  author  of  the  claufe  did  not  mean  to  extend  it  to 
everything  which  the  ftri£l:  propriety  of  the  terms  might  be 
made  to  include.  As  for  inflance,  a  father,  who  has  an  only 
foa,  bequeaths  to  the  daughter  of  his  friend  all  his  jewels.  He  . 
has  a  fword  enriched  with  diamonds,  given  him  by  a  fovereign 
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prince.  In  this  cafe  it  is  certainly  very  improbable  that  the  tcf- 
tator  had  any  intention  of  making  over  that  honourable  badge  of 
diftindion  to  a  family  of  aliens.  That  fword,  therefore,  toge- 
ther with  the  jewels  with  which  it  is  ornamented,  muft  be  ex- 
cepted from  the  legacy,  and  the  meaning  of  the  words  be  rc- 
ftri«f^ed  to  his  other  jeweU.  But  if  the  teilator  has  neither  fon 
nor  heir  of  his  own  name,  and  bequeaths  his  property  to  a 
llrangcr,  there  is  no  reafoii  to  limit  the  fignification  of  the  terms ; 
they  ihould  be  taken  in  their  full  impc/Vt,  it  being  probable  that 
the  teilator  ufcd  them  in  that  fcnfe. 

The  contrading  parties  are  obliged  to  exprefs  themfelves  in  fuch 
manner  that  theymay  mutually  underftand  each  other.  This  is  evi- 
dent from  the  very  nature  of  the  tranfaftion.     Thofe  who  form 
the  contraftj  concur  in  the  fame  intentions;  they  agree  in  defiring 
the  fame  thing;  and  how  (hall  they  agree  in  this  inftance,  if  they 
do  not  perfeftly  underftand  each  other  ?  Without  this,  their  con^ 
traft  will  be  no  better  than  a  mockery  or  a  fnare.     If  then  they 
ought  to  fpeak  in  fuch  a  manner  as  to  be  underftood,  it  is  necel* 
fary  that  they  fhouid  employ  the  words  in  their  proper  fignifica- 
tion,— ihe   fignification    which   common   ufage   has  affixed   to 
themi — Emd  that  they  annex  an  cftabli(hed  meaning  to  every  term, 
every  exprciBon,  they  make  ufc  of.     Tliey  muft  not,  defigned- 
ly  and  without  mentioning  it,  deviate  from  the  convmon  ufage  and 
the  appropriate  meaning  of  words ;  and  it  is  prefumed  that  they 
have  conformed  to  eftabliflied  cuftom  in  this  particular,  as  long 
as  no  cogent  reafons  can  be  adduced  to  authorife  a  prefumptioii 
to  the  contrary ;  for  the  prefumption  is,  i;i  general,  that  things 
have  been  done  as  they  ought.     From  all  thefc  income  liable 
truths,  refults  this  rule:  In  the  interpretation  of  treaties,  ccmpatiSy 
and  promifes^  ive  cught  not  to  deviate  from  the  ccmmcn  ufe  of  the 
language^  unlefs  we  have  very  fir  ong  rcajons  for  it.     In  all  human 
affairs,  where  abfolute  certainty  is  not  at  hand  to  poii^t  out  the 
way,  we  muft  take  probability  for  our  guide.     In  moft  cafes,  it 
16  extremely  probable  that  the  parties  have  expreiTed  themfelves 
conformably  to  the  eftabliftied  ufage  :  and  fuch  probability  ever 
affords  a  ftrong  prefumption,  which  cannot  be  over-ruled  but  by 
a  ftil.l  ftronger  prefumption  to  the  contrary.     Camden  *  gives  us 
a  treaty,  in  which  it  is  cxprcfely  faid  that  the  treaty  (hall  be  pre- 
cifely  un^lerftootl  according  to  the  force  and  appropriate  lignifi* 
cation  of  the  terms.     After  fuch  a  cl.iufc,  we  cannot,  under  any 
pretence,  deviate  from  the  proper  meaning  which  cuftom  has  af- 
fixed to  the  terms, — the  will  of  the  contracling  parties  being, 
thereby  formally  declared  in  the  moft  unambiguous  manner. 
The  ^fage  we  here  fpeak  of,  is  that  of  the  time   when   the 
I«tcrpreta«  xxc2iXy^  OX  the  deed,  of  whatever  kir.d,  was  drawn  up  and  con- 
4;^iittre-fc-  eluded.     Languarcs  Lnceffantly  vary,  and  the  fignification  and 
%ieu  force  of  words  changes  with  time.    When,  therefore,  an  ancient 

deed  is  to  be  interpreted,  wc  (hould  be  acquainted  with  the  com-. 
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rnon  ufe  of  the  terms  at  the  time  when  it  was  written  ;  antl  th-^t 
knowledge  is  to  be  acquired  from  deeds  of  the  fame  period,  and 
from  contemporary  writers,  by  diligently  comparing  them  with 
:ach  other.  This  is  the  only  fource  from  which  to  derive  any 
information  that  can  be  depended  on.  The  ufe  of  the  vulgar 
languages  being,  as  every  one  knows,  very  arbitrary, — etymoio- 
pcal  and  grammatical  in ve (ligations,  purfued  with  a  view  to  dif* 
cover  the  true  import  of  a  word  in  common  ufage,  would  furnilh 
but  a  vain  theory,  cqualfy  u£^lefs  and  deilitute  of  proof, 

Words  are  only  defigncd  to  exprefs  the  thoughts;  thus  ^l^c  4*JJj 
true  fignification  of  an  expreflion,  in  common  ufe,  is  the  idea  q,^  J^J^^J* 
which  cuftom  has  alTixcd  to  that  expreflion,  It  is  then  a  grof» 
quibble  to  afKx  a  particular  fenfe  to  a  word,  in  order  to  elude  the 
iruc  fenfe  of  the  entire  expreflion.  Mahomet,  emperor  of  tho 
Turks,  at  the  taking  of  Negropont,  having  promil'ed  a  man  to 
fpare  his  head,  caufed  him  to  be  cut  in  two  through  the  middle 
of  the  bo<ly.  Tamerlane,  after  having  engaged  the  city  of  Sebaf- 
tia  to  capitulate  under  his  promife  of  flicdding  no  blood)  caufed 
all  the  foldiers  of  the  garrifon  to  be  buried  alive  ^ :  grofs  fubter-^ 
foges  which,  as  Cicero  remarks  t,  only  ferve  to  aggravate  the 
guilt  of  the  perfidious  wretch  who  has  recourse  to  them.  7# 
ffare  the  bead  of  any  oncy  aiid  to  ftyed  no  bloody  are  expreflions, 
which,  according  to  common  cullom,  and  efj>ecially  on  fuch  an 
occafion,  manifciUy  imply  to  Jpate  the  hve%  of  the  parties. 

All  thefc  pitiful  fubtilties  arc  overthrown  by  this  unerring  ?  ?"♦• 
fttic  :  IVhen  we  evidently  fee  u;hat  is  the  fenfe  that  agrees  with  '*^  th/»"fttliSe!dL 
intention  of  the  contra^ling  parties^  it  is  not  allowable  to  wreft 
ihetr  words  to  a  contrary  meaning.  The  intention,  fufiiciently 
known,  furnifties  the  true  matter  of  the  convention, — what  is 
promifed  and  accepted,  demanded  and  granted.  A  violation  of 
the  treaty  is  rather  a  deviation  from  the  intention  which  it  fuffi- 
dently  manifeils,  than  from  the  terms  in  which  it  is  worded  :  for 
the  cerms  arc  notliing  without  the  iutentiou  by  which  tbey  mud 
be  dictated. 

Is  it  nece&rv,  in  an  enlightened  age,  to  fay  that  n>enta1  refer-     5  *75. 

vations  cannot  be  admitted  in  treaties  ?  This  is  manifell,  fmce,by  f^/^*^^^ 

the  very  nature  of  the  treaty,  the  parties  are  bound  to  exprcls 

thcmfclves  in  fuch  manner  that  they  may  mutually  undcriland 

each  other  (§  271 ).     There  is  fcarcelv  an  individual  now  to  be 

found,  who  would  not  be  afliamcd  o(  building  upon  a  mental 

refervatiun.     What  can  be  the  ufe  of  fuch  an  artifice,  unlefs  to 

Lull  tlie  oppofite  party  into  a  falfe  fecurity,  und.-r  the  vain  ap* 

pcarance  of  a  contract  ?   It  is  then  a  real  piece  of  knavery. 

I'cchnical  terms,  or  terms  peculiar  to  the  arts  and  Ici.-nces,  |„,^^^^^ 

•oglit  commonly  to  be  interpreted  according  to  the  definition  tion  of 

riTCii  of  them  by  mailers  of  the  art,  or  pcri'ons  verfed  in  the  technical 

term*. 

•  See  Puffcrdorf  »  I.iw  rf  N'turr  and  Nation*,  h«ok  ▼.  chap.  lii.  5  %.  —  La 
CroiK,  io  hi»  HiU.  of  1  .niuihcc,  hook  v.  ch.  xt  fpcftk*  of  thit  cruelty  ci  Timurbec 
w  Tan^er'.anc  t-w-rd%  4fco  Aimci.ian  boncmco,  but  fajrt  nothi*  g  of  the  {nrfidf 
«rhich  other  a'tril-ure  v*  him. 

t   Kr^iu  ca  m  ^.dttriogit,  non  diflolTic  periurium.  Dc  0£c.  lib*  iii  cap.  xtxii. 

knowledge 


tso 


THE  INTERPRETATION       B.n.  duZVn. 


5277. 

Otrtmis 
'wkofe  figy 
mfTcatiaii 
•Jmita  of 
degrcet. 


knowledge  of  the  art  or  fciencc  to  which  the  tqrms  belong.  I  iay 
commonly  \  for  this  rule  is  not  fo  abfolute,  but  that  we  may  and 
even  ought  to  deviate  from  it,  when  we  have  good  reafons  for 
fuch  deviation ;  as^  for  inllance,  if  it  were  proved  that  he  who 
fpeaks  in  a  treaty,  or  in  any  other  deed>  did  not  underftand  the 
art  or  fciencc  from  which  he  borrowed  the  term, — ^that  he  was 
unacquainted  with  its  import  as  a  technical  word, — ^that  he  cm- 
ployed  it  in  a  vulp:ar  acceptation,  &c. 

If,  however,  the  technical  or  other  terms  relate  to  things 
that  admit  of  different  degrees,  we  ought  not  fcrupulouflj  to 
adhere  to  definitions,  but  rather  to  take  the  terms  in  a  fcnfe  »- 
greeable  to  the  context :  for,  a  regular  definition  defcribes  a 
thing  in  its  raofl;  perfe£^  llate ;  and  yet  it  is  certaun  that  we 
do  not  always  mean  it  in  that  ftate  of  its  utmoft  perfeAion^ 
whenever  we  fpeak  of  it.  Now  the  interpretation  fliould  only 
tend  to  tlie  difcovery  of  the  will  of  the  contracting  parties 
(§  268) :  to  each  term,  therefore,  we  fliould  affix  that  meaning, 
Kvluch  the  party  whofe  words  we  interpret,  probably  had  in  con- 
Icmpli'.tion.  Thus,  when  the  parties  in  a  treaty  have  agreed  to 
fubmit  their  pretcnfions  to  the  dccifion  of  two  or  three  able  civi* 
Hans,  it  would  be  ridiculous  to  endeavour  to  elude  the  compro- 
mife,  under  the  pretence  that  we  can  find  no  civilian  accom- 
pliflied  in  every  point,  or  to  drain  the  terms  fo  far  as  to  reje&  all 
who  do  not  equal  Cujas  or  Grotius.  Would  he  who  had  ftipa* 
lated  for  the  aififtance  of  ten  ihoufand  good  troops  have  any  rca- 
fon  to  inlHl  upon  foldiers  of  whom  the  very  worlk  fhouid  be  com- 
parable to  the  veterans  of  Julius  Cxfar  ?  And  if  a  prince  had 
promilcil  liis  ally  a  good  general,  mult  he  fend  him  none  but  a 
Marlborough  or  a  Turcnne  ? 

There  are  figurative  exprefTions  that  are  become  fo  familiar  in 
f7!c— ""'f  ^^^^  common  ufe  of  languag*:*,  that,  in  numbcrlefs  inftances,  they 
liuii*"**^ '  fupply  the  place  of  proper  terms,  fo  that  we  ought  to  take  them 
in  a  figurative  fenfe,  without  paying  any  alteniion  to  their  origi* 
nal,  proper,  and  dircG  fij^niikaiion  :  the  fubjevSl  of  the  difcourfe 
futlicicntly  indicates  the  mtaning  that  fliould  be  aflixed  to  them. 
To  /'a!rh  ci  pfoty  to  caryy  fte  and  fwbrdlnlo  a  country*^  are  ex* 
punions  of  this  fort;  atui  ihere  icarcely  can  occur  an  infliancc 
whcrt-  it  V  ouhl  not  be  abfurd  to  take  them  in  their  dire£l  and  li- 
teral fcr)ff. 

There  is  not  perhaps  any  language  that  does  not  alfo  contain 
worils  which  fignify  two  or  more  diiTcrent  things,  and  phrafea 
whicli  avc  rurceptible  of  m(>re  than  one  fenfe.  Thence  arifcs 
ainhijiuiiy  in  iliraunfe.  'I'he  contracting  parties  ought  carefully 
t<»  avuiJ  it.  Dcfignedly  to  \\(t  it  with  a  view  to  elude  tlicir  en- 
g.jpt mciits  in  the  fcqucl,  is  downright  perfidy,  fmce  the  faith  of 
trcailcs  f.hrigcs  the  cohtracUng  parties  to  exprefs  their  intentions 
c.cuily  (§  271).     Bat  if  an  ambiguous  cxprclfion  has  found  its 
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Tray  into  a  deed,  it  is  the  part  of  the  interpreter  to  clear  up  any 
doubt  thereby  occafioncd. 

The  following  is  the  rule  that  ought  to  dirc£l  the  interpreta*  §  iSo. 
tion  in  this  as  well  as  in  the  preceding  cafe  :  //"I-  ou^ht  al'VL'ays  ^oJ^^y^Y' 
affix  juch  meaning  to  ihc  cxprejjions^  as  is  moft  Jultablc  to  the  ft^^'^^o^u 
jtci  or  matter  in  quejiion*  For,  bv  a  true  interpretation,  we  en- 
deavour to  difcovcr  the  thoughts  of  the  pcrfons  fpcaking,  or  of  the 
cuntraQing  parties  in  a  treaty.  Now  it  ought  to  be  prefumed 
that  he  who  has  employed  a  word  which  is  fufceptible  of  many 
dI<Tcreot  ii^rnifications,  has  taken  it  in  that  which  agrees  with  his 
iabjecl.  In  proportion  as  he  employs  his  attention  on  the  mat- 
ter in  queftion,  the  terms  proper  to  exprefs  his  thoughts  prcfcnc 
thonfelvcs  to  his  mind;  this  equivocal  word  could  therefore  only 
prcfcnt  itfclf  in  the  fenfe  proper  to  exprefs  the  thought  of  him 
who  makes  ufe  of  it,  that  is,  in  the  fenfe  agreeable  to  the  fub- 
\cSim  It  would  be  a  feeble  obje£lion  to  this,  to  allege  that  a  man 
fixnctimes  dcfignedly  employs  equivocal  exprelTions,  with  a  view 
of  holding  out  ideas  quite  different  from  his  real  thoughts,  and 
cliajt,  in  lucb  cafe,  the  fenfe  which  agrees  with  the  fubje£t  is  not 
ihac  which  correfponJs  with  the  intention  of  the  perUin  fpeak- 
ing.  We  have  already  obferved,  that  whenever  a  man  can  and 
ought  to  make  known  his  intention,  we  adbme  for  true  againft 
him  what  he  has  fufiiciently  declared  (§  266).  And  as  good- 
faiih  ought  to  prefidc  in  conventions,  they  are  always  interpret- 
ed on  the  fuppofition  that  it  adually  did  prefide  in  them.  Let 
us  illoftnte  this  rule  by  examples.  l*he  word  Jay  is  underftood 
of  the  Maturai  day^  or  the  time  during  which  the  fun  affords  us 
his  light,  and  of  the  civil  day^  or  the  fpace  of  twenty-four 
hours.  When  it  is  ufed  in  a  convention  to  point  out  a  fpace  of 
time,  the  fubjed  itfelf  manifeftly  (hews  that  the  parties  mean 
the  ctril  day,  or  the  term  of  twenty-four  hours.  It  was  there- 
fbfc  a  pitiful  fubterfuge,  or  rather  a  notorious  perfidy,  in  Cleo- 
mcnesy  wheoi  having  concluded  a  truce  of  fome  days  with  the 
people  of  Argos,  and  finding  them  afleep  on  the  third  night  in 
reliance  on  the  faith  of  the  treaty,  he  killed  a  part  of  their  num- 
ber, and  made  the  reft  prifoners,  alleging  that  the  nights  were 
j  not  comprehended  in  the  truce*.  The  vroxd  Jieei  maybe  un- 
derftood of  the  metal  itfelf,  or  of  certain  inftruments  made  of  it : 
— i«  a  convention  which  ftipulates  that  the  enemy  J^mU  lay  tlmjun 
tf^ir  Jitel^  it  evidently  means  their  weapons  :  wherefore  Pericles, 
in  die  example  related  above  (§  233),  gave  a  fraudulent  interpre- 
tation to  thofe  words*  tince  it  was  contrary  to  what  the  nature  of 
tHc  fubjecl  manifeftly  pointed  out.  Q^Fabius  Labeo,  of  whom 
)^c  made  mention  in  the  fame  fe£lion,  ihewed  equal  diihonefty 
'•"I  the  interpretation  of  his  treaty  with  Antiochus;  for  a  fove- 
rcign  who  ftipulates  that  the  half  of  his  fleet  or  of  his  vcffcls  (hall 
be  reftored  to  him,  undoubtedly  means  that  the  other  party  ihall 
wiorc  to  him  vciTels  which  he  can  make  ufe  of,  and  not  the  half 

*  PuJcodcrf,  lib.  v.  cap  x:i.  {  7. 
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of  each  veflel)  when  (awed  into  two.    Periclea  and  Fabiot  are 
alfo  condemned  by  the  rule  eftabliihed  abore  (^  274)9  which  for- 
bids us  to  wreft  ihe  ienfe  of  the  words  contrary  to  the  endent 
intention  of  the  rontra£Ung  parties, 
i  lir.  If  any  one  0/  tboft  expreffhns  which  are  fufceptiUe  •/  different 

Not  ^^^fignifiemtlom  occurs  more  than  once  in  the  fame  pkce^  we  cemm 
a  term  ^  «««*'  ''  «  ''«/'  '^  ^**'  ^'  everj-where  in  the  fanu  Jignifieettm. 
lame  fenie  For  we  moft,  confoFinably  to  the  preceding  rule*  tadce  Inch  cx- 
*T^~ .      preffion,  in  each  article,  according  as  the  fubjed  reqoiresr-^ 
the  foinc    fiihftrata  materia^  as  the  maftcrs  of  the  art  &▼.    TTie  word  uj^ 
4cca.         for  inftance,  has  two  (ienifications,  as  we  naye  juft  bbfiarwed   . 
(§  a8o}.    If  therefore  it  oe  faid  in  a  convention^  tbat  there  iluD 
be  a  truce  of  fifty  days»  on  condition  that  cominiiEoiien  hm 
both  parties  (hall,  durine  eight  fucccffite  days,  jointly  endemar 
to  adjuft  the  difpute,— the  fifty  days  of  the  truce  arc  cinl  dan  of 
twenty-four  hours ;  but  it  would  be  abfurd  to  underftand  diem 
in  the  fame  fenfe  in  the  fecond  article,  and  to  pretend  diat  the 
commiffioners  flioi»ld  labour  eight  days  and  nights  without  inter* 
miflion. 
«  i^«.  E'uery  interpretttHon  that  leads  to  an  abfurdUyy  ought  to.he  r^ 

^^  rr°ca**  yV<7r^ ;  or,  in  other  words,  we  (hould  not  give  to  any  piece  a 
cvcry^inter-  meaning  from  which  any  abfurd  confequences  would  follow,  bat 
vretatioti  muft  interpret  it  in  fuch  a  manner  as  to  avoid  abfurdity.  Aiit 
that  leads  j^  ^^^  ^q  |^  prcfumcd  that  any  one  means  what  is  abfunli  it  an- 
d!iyV  *^"not  be  fuppofed  that  the  perfon  fpeaking  intended  that  his  words 
fliould  be  underflood  in  a  manner  from  which  an  abfurdity  woukt 
follow.  Neither  is  it  allowable  to  prefumc  that  he  meant  to  in- 
dulge a  fportive  levity  in  a  ferious  deed :  for  what  is  fhamefut 
and  unlawful  is  not  to  be  prcfumcd.  We  call  abfurd  not  onlf 
what  is  phyfically  impoffiSir^  but  what  is  morally  fo, — that  is  to 
fay,  what  is  fo  contrary  to  reafon,  that  it  cannot  be  attributed 
to  a  man  in  his  right  fenfes.  Thofe  fanatic  Jews,  who  fcruplcd 
to  defend  themfelves  when  the  enemy  attacked  them  on  the  fab- 
bath  day,  gave  an  abfurd  interpretation  to  the  fourth  command* 
mcnt.  Why  did  they  not  alio  abftain  from  dreffing^  wallangi 
and  eating  ?  Thefe  alfo  are  "  works,**  if  the  term  be  ftroincd 
to  its  utmoll  rigour.  It  is  faid  that  a  man  in  England  married 
three  wives,  in  order  that  he  might  not  be  fubjeft  to  the  penalty 
of  the  law  which  forbids  marrying  two.  This  is  doubtlefs  a  po- 
pular taie,  invented  with  a  view  to  ridicule  the  extreme  circum- 
fpe£kion  of  the  Engllfli,  v/ho  will  not  allow  the  fmalleft  departure 
from  the  letter  in  the  application  of  the  law.  That  wife  and  free 
people  have  too  often  feen,  by  the  experience  of  other  nations 
that  the  laws  are  no  longer  a  firm  barrier  and  fecure  defcncCi 
when  once  the  executive  power  is  allowed  to  interpret  them  *^ 
plcafure.  But  furely  they  do  not  mean  that  the  letter  of  thcla^ 
(hould  on  any  occafion  be  drained  to  a  fenfe  that  is  manifcft^T 
abfurd. 

The  rule  we  have  juft  mentioned  is  abfolutcly  neccflary,  ar»^ 
ought  to  be  followed,  even  when  the  text  of  the  law  or  trc^^l 
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does  not,  confidered  In  itfelf,  prefent  either  obfcurity  or  ainbi* 
-guity  in  the  language.  For  it  muft  be  obferved,  that  the  uncer- 
tainty of  the  fenfe  we  are  to  give  to  a  law  or  a  treaty,  does  not 
Iblely  proceed  from  the  obfcurity  or  other  defeft  in  the  expref* 
(ion,  but  alfo  from  the  limited  nature  of  the  human  mind,  which 
xrannot  forefee  all  cafes  and  circumftances,  nor  take  in  at  one 
Yiew  all  the  confequences  of  what  is  decreed  or  promifed, — and, 
finally,  from  the  impoffibility  of  entering  into  that  immcnfe  de- 
tail. Laws  and  treaties  can  only  be  worded  in  a  general  manner; 
and  it  is  the  interpreter's  province  to  apply  them  to  particular 
cafes,  conformably  to  the  intention  of  the  legiflature,  or  of  the 
€ontra£iing  powers.  Now  we  are  not  in  any  cafe  to  pre  fume 
that  it  was  their  intention  to  eftabiiih  an  abfurdity :  and  there* 
fore,  when  their  expreflions,  taken  in  their  proper  and  ordinary 
meaning,  would  lead  to  abfurd  confequences,  it  becomes  neceU 
fary  to  deviate  from  that  meaning,  juft  fo  far  as  is  fuiBcient  to 
avoid  abfurdity.  Let  us  fuppofe  a  captain  has  received  orders 
to  advance  in  a  right  line  with  his  troops  to  a  certain  pod :  he 
finds  a  precipice  in  his  way:  furely  his  orders  do  not  oblige  him 
to  leap  headlong  down :  he  muft  therefore  deviate  from  the 
right  line,  fo  far  as  is  neceflary  to  avoid  the  precipice,  but  no 
farther. 

The  application  of  the  rule  is  more  eafy,  when  the  expreflions 
of  the  law,  or  of  the  treaty,  are  fufceptible  of  two  different 
meanings.  In  this  cafe  we  adopt  without  heiitation  that  mean- 
ing from  which  no  abfurdity  follows.  In  the  fame  manner, 
when  the  exprefTion  is  fuch,  that  we  may  give  it  a  figurative 
fenfe,  we  ought  doubtlefs  to  do  this,  when  it  becomes  necefTary, 
in  order  to  avoid  falling  into  an  abfurdity. 

It  is  not  to  be  prefumed  that  fenfible  perfons,  in  treating  toge-    i  i^s- 
ther,  or  tranfading  any  other  ferious  bufinefs,  meant  that  the  re-  ^ifj^h^rcn* 
fult  of  their  proceedings  fhould  prove  a  mere  nullity.     The  in^  ^^  the  z6t 
terffretatiorif  therefore,  which  would  render  a  hieaty  null  and  inef-  null  ant! 
Juienty  cannot  be  admitted*    We  may  conitder  this  rule  as  a  branch  ^^  °^  '^^  * 
of  the  preceding^  for  it  is  a  kind  of  abfurdity  to  fuppofe  that 
the  very  terms  of  a  deed  fhould  reduce  it  to  mean  nothing.     It 
ought  to  be  interpreted  in  fuch  a  mannery  as  that  it  may  have  its  if* 
feil-i  ^^  fo^  prove  vain  and  nugatory  :  and  in  this  interpretation 
we  proceed  according  to  the  mo<Ie  pointed  out  in  the  foregoing 
fc£iion.     In  both  cafes,  as  in  all  interpretations,  the  queftion  i^, 
to  give  the  words  that  fenfe  which  ought  to  be  prefumed  molt 
conformable  to  the  intention  of  the  parties  fpeaking.     If  many 
different  interpretations  prefent  themfelves,  by  which  we  can 
conveniently  avoid  conflruing  the  deed  into  a  nullity  or  an  ab- 
furdity, we  are  to  prefer  that'  which  appears  the  moit  agreeabie 
to  the  intention  of  thofe  who  framed  the  deed  :  the  particular 
circumftances  of  the  cafe,  aided  by  other  rules  of  iiuerprctatioii, 
will  fcrvc  to  point  it  out.     Thucydides  relates*,  that  the  Aihc- 

*  Lib.  IT.  cap.  xcviii. 

nians. 


154  THE  INTERPRETATION         B.H.  Ch.XVIL 

r.iiir.s,  r*I;cv  iuivinjr  promifcd  to  retire  from  the  territories  of  the 
Bccjtians,  cLiinic^l  a  rijijlit  to  remain  in  rl.c  ccuiury  uiiiier  pre- 
tence that  the  lands  aftually  occupied  by  their  ariT»y  did  not  be- 
long to  the  Bix:otians ; — a  ridiculous  quibble,  (ince,  by  giving 
that  fenfe  to  the  treaty,  they  reduced  it  to  nothing,  or  ratJier  to 
a  puerile  play.     The  tar  I  tones  of  the  Betotiani  (hould  evidently 
have  been  conftrued  to  mean  all  that  was  compriled  vrithin  their 
former  boundaries,  witliout  excepting  what  the  enemy  hid  feized 
during  the  war. 
5  2S4-         If  he  who  has  cxprefled  himfelf  in  an  obfcure  or  equivocal 
Obr:iirc  ex-  banner  has  fpokcn  clfcwhere  more  clearly  on  the  fame  fubje^h^ 
tcrprctca     he  IS  the  belt  mterprctcr  or  his  own  words,     fre  ought  to  tnUr-^ 
l)y  other*     pret  his  obfcure  or  equivocal  cxprejpons  in  fuch  a  manner^  that  tb^_y 
more  clear   ^     a^rcc  zvith  tbifc  clear  and  imequivocal  terms  which  he  has  eifi'^ 
in  the  fame       ?       ^    r  i      •  i      '■        f     r  i      #  r  i        r    ->  ^ 

author.        ^'here  ujtcf^  cither  in  the  Jame  acidy  or  on  fome  other  Jimiiar  occcs^ 

fion.  In  facl,  while  we  have  no  proof  that  a  man  has  changer  d 
lys  mind  or  manner  of  thinking,  it  is  prefumed  that  his  thougli^s 
have  bicn  the  fime  on  ilmiliir  occafions*,  fo  that  if  he  has  an  v- 
vlicrc  cic.'.rly  fhewn  his  intention  with  rcfpect  to  a  ccrta.i'n 
tiling:,  we  oiii;{it  to  aiux  the  fame  meaning  to  what  he  has  eli  ^- 
where  obfcurcly  faid  0:1  the  fame  fubje£l.  Let  us  fuppofc,  ft:»r. 
inllance,  that  two  allies  Lave  reciprocally  promifed  each  other,  i^^ 
cafe  of  ncceility,  the  aiTii^ance  of  ten  tlioufand  foot-foldiers  wh^ 
are  to  be  fupporied  at  the  expcnfe  of  the  party  that  fends  ihen^» 
and  that,  by  a  poRcrior  trer.ty,  they  apree  that  the  number  ^>* 
the  auxiliary  troops  iliall  be  iitteen  thoufand,  without  mentioniri^ 
tiR  Ir  fupport :  the  cbfcuri:y  or  uncertainty  which  remains  in  tli  i_* 
article  cd"  rlic  new  treaty,  is  diilipated  by  the  clear  and  cxprci=^ 
liipulatinn  contained  in  the  former  one.  As  the  allies  do  nO^ 
j;ive  any  indication  tliat  they  have  changed  their  minds  with  rc^ 
I'pevit  to  tlic  fiipport  of  the  ar.xiliary  troops,  we  are  not  to  prefum^ 
ajiy  fuch  change  ;  and  rhofe  iifteen  thoufand  men  are  to  be  fup^ 
ported  as  the  ten  tlioufanil  promifed  in  the  liril  treaty.  TK^ 
f;ime  hc^lds  .^ood,  aTid  with  much  llronger  reafon,  when  there  i^ 
quellion  of  two  articles  of  the  fame  treaty, — when,  for  example* 
a  prince  protiiifes  to  farnilh  ten  thounmd  men,  paid  and  main^ 
tiiined  at  iiis  own  expcnfc,  for  the  dci^nce  of  the  dates  of  his 
ally, -and,  in  another  article,  only  promifcs  four  thoufand  men» 
in  cafe  that  ally  be  en[;aged  in  an  often  five  war. 
';  l^c.  It  frequently  happens,  that,  with  a  view  to  concifencfs,  peopl*^ 

Trtr}>rcta-  ^xprcfs  Impevfectlv,  and  with  fome  degree  of  obfcurity,  things 
clion  tS.c^'  which  they  fuppofe  to  be  fuiiiciently  elucidated  by  the  preceding 
ci.iiiuoiu.ii  matter,  or  whldi  they  intend  to  explain  in  the  fequel :  and  mor^' 
»ihidii-  over,  words  and  exprcffions  have  a  different  force,  fometina*^^ 
even  a  quire  diii'erent  (Ignification,  according  to  the  occafion» 
their  conncclion,  and  their  relation  to  other  words.  The  con- 
ne<nion  and  train  of  the  difcourfe  is  therefore  another  fourcc  <^^ 
interpretation.  fFe  muji  confidcr  the  ivholc  difcourfe  together^  -''* 
Of  dcr  perfWfh  to  co?:cche  the  fenfe  of  ity  and  to  give  to  each  ^-^T 
pti'lfitifi^  not  Jo  much  the  figmjicaiion  which  it  may  indii'idualh  ^ ■'*•.' 


cuuilc. 
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■//  cf^  OS  that  vjl'uh  it  ou^ht  to  have  f rem  the  context  ana  /jvrit 
f  the  difcourje.  Such  is  the  maxim  of  the  Roman  law,  huhule 
/r,  »///  totd  tfge  pnipct-ia^  una  aliqua  particuiu  ejus  propc,\\iJ,  Ju- 
ticmre^  vel  relpcndiie  *. 

The  very  conncdion  and  relation  of  the  things  in  que  (lion     §  ^'^• 
lelps  alfo  to  difcovcr  and  eftabiilh  the  true  fenfe  of  a  trcity,  or|"Jn'i'i^u 
rf  tny  otlicr  piece.      The  interprctatkn  ou^ht  to  be  made  in  fuch  in>m  the 
I  manner^  that  all  the  parti  may  appear  conhmntt  to  each  other ^ —  connc«a«i« 
'hat  what  follows  may  apee  "juiih  wjat  preceded^ — unUfs  it  ^^'l\f^^^^ 
ient  if  appear,  thatj  by  the  fuLfcquent  cUiuJes^  the  par  tit  s  intrndid  tWm^ 
ff  make  l^me  a/ta  a/ion  in  the  prccedinf^  ones.     For  itjs  to  be  pre- thcnaftl»e»» 
limed  that  die  authors  of  a  deed  had  an  uniform  and  Ready 
rain  of  thinking, — that  tliey  did  not  aim  at  inconnilencies  and 
ontradidionsi — but  rather  that  they  intended  to  explain  one 
hing  by  another, — and,  in  a  word,  that  one  and  the  fame  fpirit 
rigos  throughout  the  fame  production  or  the  fame  treaty,  i^t  us 
ruder  this  more  plain  by  an  example.  A  treaty  of  alliance  declares, 
tat,  in  cafe  one  ot  the  aliies  be  attacked,  each  of  the  o!hcrs  (hall 
UJtl  him  wiili  a  bo<iy  of  ten  ihoufand  fiHjr,  paid  and  fu|>portcd; 
n«i  in  another  arucic,  Ic  i:>  faia  th.u  the  a!ly  who  is  attacked  fiiall 
e  at  liberty  to  demand  the  pioinlfed  ainllance  in  cavalry  rather 
aan  in  infantry.     Here  we  fee,  th.it,  in  the  firil  article,  the  aU 
crsluve  determined  the  qiiantum  of  the  fuccour,  and  itb  value, 
— clut  of  ten  thoufand  foot ;  .ind,  in  the  latter  article,  without 
pfKaring  to  intend  any  variation  in  tiie  value  or  nun^bcr,  they 
ca^c  the  nature  of  the  faccours  10  tl>e  i  lifiice  of  ti»e  p-irry  wlio 
taay  tiand  in  need  of  them.     If  tliersrfiire  the  ally  m!io  is  att.ick- 
td  calls  upon  the  others  fur  cavahy,  (hey  will  ^^iveliim,  acritrdlii*; 
to  the  eltabliihed  proportion,  an  eipavalent  to  ten  thoaUnd  Uh^i. 
But  if  it  appears  t!iat  the  in:cniiiMi  of  tiie  latter  article  was,  th.it 
thepromifed  fucionr>  llnuiid  in  cert.iin  cafes  be  aUi'.mented, — 
if)  for  inllance,  i:  be  fal  1,  i!m:,  i:i  cal'e  one  of  the  allien  ii.ippen 
to  be  attacked  by  an  enemy  i»i  c>:;lK»v.rahly  fupericr  (ircn^ih,  awA 
»>we  powerful  in  cavalry,  iljc  fui  eours  Ihall  be  fujnnhcil  in  c.i- 
^alry,  and  tiol  in  inf.intry,  — it  appear-*  that,  in  thi»  caiV,  the  pro- 
Biiial  alTiltunce  on^ht  to  be  ten  thoufand  horfe. 

As  two  artlcks  in  oik^  and  the  famr  treaty  m^y  bear  relation 
tor^ch  oiher,  two  diderent  treaties  nuy  i;i  like  manner  have  :i 
'<'!tive  connection;  and  in  thi*i  cafe,  e.uh  fervcs  to  explain  the 
wher.  For  inllanee,  one  of  the  eon  trading  purtien  has,  in  con- 
■*^tion  of  a  certain  objecl,  pr(»mifcd  to  deliver  to  ilic  otiicr  ten 
^^iiuid  facks  of  wheat.  Uy  a  fubiecjuent  agreement,  it  i>  deicr- 
*|^i  H;d,  that,  inllead  of  wheat,,he  (li.dl  give  him  oat:..  The  o,*.un- 
^*y  of  oats  is  not  exnrciTed  ;  but  it  is  deiermlnL-d  by  tomp  »ring 
wfccond  convention  with  the  lirll.  If  there  be  no  circiini:t.;:'.ce 
Jo  prove  that  it  W!s  ilie  inuiition  of  the  parfu.^,  in  the  fv.\.M'ul 
'IPvcmcnt,  to  diminilh  the  value  of  what  was  t«>  be  deh^e  cd, 
^c  arc  to  underiland  a  quantity  of  oats  proporiioncJ  to  ii*e  piiee 
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of  ten  thoufand  facks  of  wheat :  but  if  it  evidently  appears,  froir^ 
the  circunidances  and  motives  of  the  fecond  convention,  that  i^en 
was  their  intention  to  reduce  the  value  of  what  was  due  under  thi-^* 
former  agreement, — in  this  cafe,  ten  thoufand  facks  of  oats  an_     ■» 
to  be  fubitituted  in  lieu  of  the  ten  thoufand  facks  of  wheat. 
§  iJ??-  The  reafon  of  the  laWj  or  of  the  treaty^ — that  is  to  fay,  th^^ 

tntL-rprcta-  motive  which  led  to  the  making  of  it,  and  the  obje&  in  con      _ 
ea  on*illi'e  '  tenlplation  at  the  time, — is  the  moft  certain  clue  to  lead  us  tc=:rr) 
reafun  of     the  difcoverv  of  its  true  meaning ;  and  great  attention  Ihould  b^w^ 
the  deed,     pay  tQ  this  circumllance,  whenever  there  is  queftion  either  o^  f 
explaining  an  obfcure,  ambiguous,  indeterminate  pafTage  in  a  lav-^^^r 
or  treaty,  or  of  applying  it  to  a  particular  cafe.     / f 'hen  once  v^^  f 
certainly  know  the  rcajon  which  alone  has  determined  the  will  of  iB-^e 
per/on  Jpeaking^  we  ought  to  interpret  and  apply  his  words  in     ^g 
manner  fuitable  to  that  reafon  alone,     Otherwife  he  will  be  mac^  c 
to  fpeak  and  a^  contrary  to  his  intention,  and  in  oppofition  t  o 
his  own  views.     Purfuant  to  this  rule,  a  prince,  who,  on  graa  t- 
5ng  his  daughter  in  marriage,  has  promifed  to  aflill  his  intendt-:  «.! 
fon-in-law  in  all  his  wars,  is  not  bound  to  give  him  any  afliilancrc 
if  the  marriage  docs  not  take  place. 

But  wc  ought  to  be  very  certain  that  we  know  the  true  ar»  «I 
only  reafon  of  the  law,  the  promife,  or  the  treaty.     In  matte  x"^ 
of  this  nature,  it  is  not  allowable  to  indulge  in  vague  and  uncex"- 
tain  conjcdures,  and  to  fuppofe  rcafons  and  views  where  ihc-^"*; 
are  none  certainly  known.     If  the  piece  in  queilion  is  in  itL  J^ 
obfcure, — if,  in  order  to  difcover  its  meaning,  we  have  no  other  r 
refource  than  the  invclVigation  of  the  author's  views,  or  the  mc^  ^ 
tives  of  the  deed, — wc  may  then  liavc  recourfe  to  conjecturcTj 
and,  in  default  of  ablolute  certainty,  adopt,  as  the  true  meanin^^ 
that  which  has  the  greatell  degree  of  probability  on  its  fide.    Bi>*^ 
it  is  a  dAngcrous  abufe,  to  go,  without  neccirity,  in  fearchof  mo- 
ti\es  and  uncertain  views,  in  order  to  wrell,  redricl,  or  exlcii-t^ 
the  meaning  of  a  deed  which  is  of  itfelf  futliciently  clear,  an  *I 
carries  no  abfurdity  oi)  the  face  ot  it.     Such  a  procedure  is  a  vi-" 
olation  of  tliat  iiieontellable  maxim, — that  it  is  not  allowable  to 
interpret  what  has  no  need  of  interpretation  (§  263).    Much  Itt^ 
are  we  allowed, — when  the  author  of  a  piece  has  in  the  piece  it- 
felf declared  his  reafons  and  motives, — to  attribute  to  him  fornix 
fecret  reafon,  which  may  authorife  us  in  giving  an  interpretaiior* 
repugnant  to  tlie  natural  meaning  of  the  exprelFions.     Even 
though  he  flioiild  have  entertained  the  views  which  we  attribute 
to  him,—  yet,  if  he  has  concealed  them,  and  announced  differei"^^ 
one^,  it  is  upon  the  latter  alone  that  we  mud  build  our  interpre- 
tation, niul  not  upon  thofe  which  the  author  has  not  exprclle»i  • 
— we  aiTume,  as  true,  againil  him,  what  he  has  fufficiently  d*-^' 
C  :CS.      clared  (§  26O). 
wiuir  ma-      Wc  ought  lo  be  the  more  circumfpecl  in  this  kind  of  interpr*^- 
i  !vJ  con-*  tation,  as  it  frequently  happens  that  feveral  motives  concur  toA^' 
iiirr.  •!  to     tcrminc  the  will  of  the  party  v/ho  fpeaks  in  a  law  or  a  promit^'* 

xh  ti  iiiii:c   Perhaps  the  combined  inliucncc  of  all  thofe  motives  was  neccilj  ry 
i.cw.i.  in 
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in  order  to  determine  his  will ; — perhaps  each  one  of  them,  taken 

indmdualiy,  would  have  been  fuflicient  to  produce  that  effed. 

In  the  former  cafe,  if  we  arc  ferfedly  certain  that  it  was  only  in 

confideration  of  fcveral  concurrent  reafons  and  motives  that  the  legif- 

laiure  or  the  contraffing  parties  cenfented  to  the  law  or  the  con^ 

tradlj  the  interpretation  and  application  ought  to  be  made  in  a  man^ 

mer  agreeable  to  all  thofe  concurrent  reafons^  and  none  of  them  muft 

be  overlooked.  But  in  the  latter  cafe,  when  it  is  evident  that  each 

mf  the  reafons  which  have  concurred  in  determining  the  zvilly  was 

y^ifflcient  to  produce  that  cjf'eci^fo  that  the  author  of  the  piece  in  quef" 

si  en  wokldj  by  each  of  the  reafons  feparatcly  conjideredy  have  been  tn- 

glucedtoform  the  fame  deicrminatiGn  which  he  has  formed  upon  all 

the  reafons  taken  in  the  oggregatc^   his  words  muft  be  fo  intcr^^ 

frettd  and  applied^  as  to  m^ke  them  accord  with  each  cf  thofe  rca^ 

Jmi  taken  individually.     Suppofc  a  prince  has  promifed  certain 

advantages  to  all  foreign  protcllants  and  artifans  who  will  come 

and  fettle  in  his  dates  :  if  that  prince  is  in  no  want  of  fubjcfts, 

but  of  artifans  only, — and  if,  on  the  other  hand,  it  appears  that  he 

does  not  choofe  to  have  any  other  fubjefts  than  protcftants, — 

his  promife  muil  be  fo  interpreted,  as  to  relate  only  to  fuch  fo- 

itigners  as  unite  thofe  two  characters,  of  protcftants  and  artifans. 

But  if  it  is  evident  that  tliis  prince  wants  to  people  his  country, 

M»d  that,  although  he  would  prefer  proteftant  fubje£U  to  others, 

he  has  in  particular  fo  great  a  want  of  artifans,  that  he  would 

ftladly  receive  them,  of  whatever  religion  they  be, — his  words 

ftould  be  taken  in  a  disjundlive  fcnfe,  fo  that  it  will  be  fuffici- 

^t  to  be  cither  a  protcllant  or  an  artifan,  in  order  to  enjoy  the 

promifed  advantages. 

To  avoid  tedious  and  complex  circumlocution,  we  fliall  make     5  ,j^ 
*fcof  th»  term,  ^^  fufflcio.t  rea.'on  for  an  a  A  of  the  will/'  to  ex- Whuicmi. 
P^fs  whatever  has  produced  that  act, — whatever  1.  ts  determined  J^*|"*5** 
«*c  will  on  a  particular  occjfion  ;  whether  tlio  will  has  been  de-  reafon  for 
*^mincd  by  a  fingle  reafon,  or  by  many   coiiciirrent  reafons.  an  ad  of 
jhit  fuftiiicnt  rea/oTty  then,  will  be  fi'mc'Imes  found  to  con  fill  *^ ''^^ 
^  a  combination  of  many  dilhrent  reaf'^r.*,  fo  th.u,  where  a 
"^?lc  one  of  thofe  reafons  is  wantiri;/,  the  ■uffi,  ent  rer^or,  no 
^^Jjjcr  exids :    and    in    thofe    cafes   where  we    fay   that   mar.y 
'"'Hires,  many  reafons,  h.4vc  concurred   t.>  determine  the  v.  i'l, 
yw  foas  that  each  in  particular  would  have  been  alone  capnble  of 
Producing  the  fame  efflcl, —there  will  then  be  many  /.'i/.^V.Vif 
"•/ini  for  producing  one  lin'^le  acl  of  the  will.     Of  th'is  we  fee 
^W  inflances,     A  prince,  for  example,  declares  war  for  three 
^four  injuries  received,  each  of  wHcli  would  have  been  fufEci- 
^t  to  have  produced  the  declaration  of  war. 

Hic  confideration  of  the  reafon  of  a  law  or  prcmife  not  only     ^  ^>^ 
*^^cs  to  explain  thcobfcure  or  an^.M^uou*;  exprcflk.n*  \*hich  cc- E«enfiv« 
[^ in  the  piece,  but  alfo  to  extend  or  rwltricl  irs  fcveral  P^o^'i- JJ!I^/'^lJJJ5l 
?^5  itidfpcnd'?ntly  of  t!ie  expr-Mhons,  and  in  conformity  tO  thef^j^^hc 
^''^^tiou  and  views  uf  the  le^iilacurc  or  tlic  contracting  parties,  rcifao  uif 
'**kcr  than  to  ihcir  wcrii.  "iVr,  atccrJi-ig  to  Uic  remark  cf*^*^ 
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%  the  language)  imrjenftod  to  eq^hin  tlic  will,  ought  not  to 
its  effibd.  ^Ibflr  fiif  fi^cietfi  i^d  miy  nafm  f/  a  pr^tfim^ 
in  a  law  or  a  prorxUre,  il  fttrffSh  ctnaln^  and  mtii  undaji^i^d^ 
tm  $mtfnd  tb^t  prwijhn^  fo  Offfs  $o  sifbick  ihe/amt  ftafm  h  4if]>ik&* 
kkt  mlth^ug^b  tiny  h  H§t  cmpr'ifed  tpifbin  the  Jigmficaum  if  thi 
titm.   This  is  ifh^t  is- called  cxitnfiiH  inHrpmaum^    Ii  i^  cam* 

impAlj  fiudy  ib^t  W€  9Uwbt  tc  adbirf  r^thr  /a  tbf  fftrh  than  to  thi ^ 

kMr.  Thus  tjie  Mabomedans  jiiftlj  extend  die  prohibicion  of  ^ 
wineiin  the  Korani  to  all  in^zics^ing  liquora;  tfiat  dangerous  ^^ 
qoalitf  being  the  oo!^  reaibn  tkitcpuM  induce  their  legiflaitor  to  ^^ed 
pfioUbi^  the  iffe  of  wine.  Thus  al^o^  if,  at  the  tiriie  when  thtre  ^^= 
^rere  no  other  fortifications  than  irallsi  it  was  agreed  not  to  incbr<E 
%  certaip  town  with  walls,  k  vfoiiU  not  be  »11ow;tb1e  to  fonify  ii 
vidi  ^EiiSes  and  rampartSi  fince  the  only  view  of  the  iieaty  cvi^ 
dmtly  was,  to  prevent  its  being  converted  umq  a  furtllied  place. 

But  we  fliould  here  obferve  the  fame  caution  above  i 
mended  (§  287),  and  even  dill  greater,  fince  the  queilioa 
to  an  application  in  no  wife  authorifed  by  the  terms  of 
deed.    We  ought  to  be  thoroughly  convinced  tha;  vre  know 
true  and  only  reafon  of  the  law  or  the  promi&t  and  that  Uie 
thor  has  taken  it  in  the  fame  latitude  which  muft  be  given  to  il 
in  ocder  to  make  it  reach  the  cafe  to  which  we  mean  to  e: 
tpe  law  or  promife  in  queftion.    As  to  the  reft,  I  do  not 
fprgel  wSat  I  have  faid  above  (§  a69)«  that  the  true  fenfe  oC 
promife  is  not  only  that  which  the  perfon  pvomifing  had  in  ' 
mind,  but  alfo  tliat  which  has  been*  fuiEciently  declared,—! 
which  both  the  con  trailing  parties  muft  reafonably  have  under- 
ftood.    In  like  manner,  the  true  reafon  of  a  promife  is  tha 
which  the  contra£l,  the  nature  of  the  things  in  queftion,  an 
other  circumftances,  fufHcIcntly  indicate :  it  would  be  ufelefs  an 
ridiculous  to  allege  any  by-views  which  the  perfon  might  havi 
fecretly  entertained  in  his  own  mind. 
S  J91.         The  rule  juft  laid  down  fervcs  alfo  to  defeat  the  pretexts 
ttn*"ine  to  pitiful  cvafions  of  thofc  who  endeavour  to  elude  laws  or  trcati( 
elude  hws  Good>faith  adheres  to  the  intention ;  fraud  infifts  on  the  t^rry   — 
P">-      when  it  thinks  that  they  can  furnifh  a  cloak  for  its  prevarica— — 
tions.     The  irte  of  Pharos  near  Alexandria  was,  with  othc^^" 
iflands,  tributary  to  the  Rhodians.     The'  latter  having  fcnt  col—    - 
le(^or8  to  levy  the  tribute,  the  queen  of  Egypt  amufed  them  fo^^" 
fomc  time  at  her  court,  ufing  in  the  mean  while  every  pofli- — — 
blc  exertion  to  join   Pharos  to  the   main    land   by  means  o^S 
moles :  after  which  (he  laughed  at  the  Rhodians^  and  fent  thencrv 
a  mcffaj^e  intimating  ih:U  it  was  very  unreafonablc  in  them  td^ 
pretend  to  levy  on  ihe  main  hiTul  a  tribute  which  they  had  no 
title  to  demand  except  from  the  illands  t«     There  c::ifted  a  lai^^ 

•  Quid  ?  Verb's  f  ais  hoc  cautuni  crat  ?  Minlmc.  Qux  res  igitur  vilaft  ? 
Volunta;»:  q"»  fi,  taciti^  n.ibi-*,  iiitc  ligi  poffct,  ▼crbis  omnlno  noD  utercmsi^. 
Quia  non  pntcU,  vt-rha  report i  fuiit,  iion  qux  impcdirent,  fed  qux  iudictfc«*< 
VdTutitatcm.     Ciai.  O.at.  pro  Ca:cina. 

f  Puffcndorr,  lib  v.  cap.  xii.  §  iS.  H;:  quotes  Ammismus  MarcelUnuf,  lib  isIM' 
cat),  xvi. 


mifo, 


Rtt.  Ch.XVn.      Ot  TREATIES.  ^59 

which  forbade  the  Corinthians  to  give  veflels  to  the  Atheni- 
ans : — they  fold  them  a  number  at  five  drachmae  each  •.  The 
following  was  an  expedient  worthy  of  Tiberius:  cuftom  not  per- 
mitting him  to  caufe  a  virgin  to  be  ftrangled,  he  ordered  the. 
executioner  firft  to  deflower  the  young  daughter  of  Sejanus,  and 
then  to  ftrangle  her  f.  To  violate  the  fpirit  of  the  law  while 
we  pretend  to  refpeft  the  letter,  is  a  fraud  no  lefs  criminal  than 
an  open  violation  of  it  j  it  is  equally  repugnant  to  the  intention 
of  the  law- maker,  and  only  evinces  a  more  artful  and  deliberate 
villany  in  the  perfon  who  is  guilty  of  it. 

Refirlei'ive  interpretation^  which  is  the  reverfe  of  extenjive  In^  §  *^; 
ierpretationy  is  founded  on  the  fame  principle.  As  we  extend  a  intcrorcu^ 
daufe  to  thofe  cafes,  which,  though  not  comprifed  within  thetioxu 
meaning  of  the  terms,  are  neverthelefs  comprifed  in  the  intention 
of  that  claufe,  and  included  in  the  reafons  that  produced  it, — in 
like  manner,  we  reftrift  a  law  or  a  promife,  contrary  to  the  li- 
teral fignification  of  the  terms,— our  judgment  being  direfted  by 
the  reafon  of  that  law  or  that  promife:  that  is  to  fay,  if  a  cafe  oc'^ 
curs^  to  "jLfhich  the  welf-known  reafon  of  a  law  or  promife  is  utterly 
inapplicable^  that  cafe  ought  to  be  excepted^  although,  if  vje  were 
barely  to  confider  the  meaning  of  the  terms,  it  Jhould  fcem  to  fall 
within  the  purview  of  the  law  or  promife.  It  •  is  impoflible  to 
think  of  every  thing,  to  forefee  every  thing,  and  to  exprefs 
c\'ery  thing ;  it  is  fufEcient  to  enounce  certain  things  in  fuch 
a  manner  as  to  mnke  known  our  thoughts  concerning  things  of 
which  we  do  not  fpeak :  and,  as  Seneca  the  rhetorician  fays  t> 
there  are  exceptions  fo  clear,  that  it  is  unnecefTary  to  exprefs 
them.  The  law  condemns  to  fuffer  death  whoever  ftrikes  his  fa- 
ther :  (hall  we  punifh  him  who  has  fhaken  and  (truck  his  facher9 
to  recover  him  from  a  lethargic  ftupor  ?  (hall  we  puni(h  a  young 
child,  or  a  man  in  a  delirium,  who  has  lifted  his  hand  againft  the 
author  of  his  life  ?  In  the  former  cafe  the  reafon  of  the  law  does 
not  hold  good ;  and  to  the  two  latter  it  is  inapplicable.  We  are 
bound  to  reflore  what  is  intruded  to  us :  (hall  1  redore  what 
a  robber  has  intruded  to  me,  at  the  time  when  the  true  pro- 
prietor makes  himfelf  known  to  me,  and  demands  his  proper- 
ty ?  A  man  has  left  his  fword  with  me  :  (hall  I  redore  it  to 
him,  when,  in  a  tranfport  of  fury,  he  demands  it  for  the  pur-"" 
pofe  of  killing  an  innocent  perfon  ? 

We  have  recourfe  to  rcdricllve  interpretation,  in  order  to     $  *9J« 
aA'oid  falling  into   abfurdities  (fee  §  282).     A  man  bequeaths  ^^^^ 
his  houfe  co  one,  and  to  another  his  garden,  the  only  entrance  ayoid  fall- 
into  which  is  through  the  houfe.     It  would  be  abfurd  to  fup-ioffinioab- 
pofe  that  he  had  bequeathed  to  the  latter  a  garden  into  which  |^[*^^"\*^ 
he  could  not  enter:   we  mud  therefore  redrift  the  pure  andijajg^fuij 
Cmple    donation   of   the    houfe,  and    underdand    that    it    was 
pvcn  only  upon  condition   of  allowing  a  paflage  to  the  gar- 

♦  Puff*eiid.  ibid.  —  Herodotai,  lib.  vi— Five  diaclimx  amounttd  to  little  mjre 
chio  three  (bi-linji^^  fterling. 

f  T^ck.  A.ii4al.  Lb.  \.  9.  \  Lib.  iv.  Declam.  xxvii. 

S  %  den. 
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den.  The  fame  mode  of  interpretation  is  to  be  adopted  whenever 
a  cafe  occurs,  in  which  the  law  or  the  treaty,  if  interpreted  ac- 
cording to  the  drift  meaning  of  the  terms,  would  lead  to  fome- 
thing  unlawful.  On  fuch  an  occafion,  the  cafe  in  queftion  is  to 
be  excepted,  fince  nobody  can  ordain  or  promife  what  is  unlaw- 
ful. For  this  reafon,  though  aOidance  has  been  promifed  to  an 
ally  in  all  his  wars,  no  adidance  ought  to  be  given  him  when  he 
undertakes  one  that  is  manlfcRIy  unjud. 

When  a  cafe  arifes  in  which  it  would  be  too  fevere  a'nd  too  pre- 
judicial to  any  one  to  interpret  a  law  or  a  promife  according  to 
the  rigour  of  the  terms,  a  rcdriciivc  interpretation  is  then  alfo 
ufed,  and  we  except  the  cafe  in  qucdion,  agreeably  to  the  inten- 
tion of  the  legiflature,  or  of  him  who  made  the  promife :  for  the 
Icgiflature  intends  only  what  is  jud  and  equitable;  and,  in  con- 
tra£ls,  no  one  can  enter  into  futh  engagements  in  favour  of  an- 
other, as  fhall  eflentially  fuperfede  the  duty  he  owes  to  himfelf. 
It  is  then  prefumcd  with  reafon,  that  neither  the  legiflature  nor 
the  con  trailing  parties  have  intended  to  extend  their  regulations 
to  cafes  of  this  nature,  and  that  they  themfclves,  if  perfonally 
prefent,  would  except  them.  A  prince  is  no  longer  oblig- 
ed to  fend  fuccours  to. his  allies,  when  he  himfclf  is  attacked, 
and  has  need  of  all  his  forces  for  his  own  defence.  He  may  al- 
fo, without  the  flighted  imputation  of  perfidy,  abandon  an  alli- 
ance, when,  through  the  ill  fuccefs  of  the  war,  he  (ccs  his  date 
threatened  with  impending  ruin  if  he  does  not  immediately  treat 
w^ith  the  enemy.  Thus,  towards  the  end  of  the  lad  century, 
Vidlor  Amadcus,  duke  of  Savoy,  found  himfelf  under  the  ncccf- 
fity  of  feparating  from  his  allies,  and  of  receiving  law  from 
France,  to  avoid  lofing  his  dates.  The  king  his  fon  would  have 
had  good  reafons  to  judify  a  fcparate  peace  in  the  year  J 745: 
but  upheld  by  his  courage,  and  animated  by  jud  views  of  his 
true  intered,  he  embraced  the  generous  refolution  to  druggie 
againd  an  extremity  which  might  have  difpenfcd  with  his  pcr- 
fiding  in  his  enoagements. 

We  have  fild  above  (§  28o\  that  we  fliould  take  the  cxpref- 
(Ions  in  tlie  fenfe  that  agrees  with  the  fubjetl  or  the  matter.  Re- 
dridlive  interpretation  is  alio  dircdled  by  this  rule.  If  the  fuh^ 
jeEl  or  the  mailer  trfutfd  of  '•Mill  t.ot  allo-w  that  the  terms  of  a  cluujt 
Jhoiild  be  taken  in  t be. r  full  exicnty  iL'eJhouid  !;rnh  the  fenfc  accrrj^ 
ing  as  the  Jubjeci  requires.  Let  us  fuppofe  that  the  cuilom  of  a 
particular  country  confines  the  cnrail  of  fiefs  to  the  male  line 
properly  fo  called  :  if  an  2^1  of  enfeoffment  in  that  country  de- 
clares that  the  P.cf  i^  given  ;o  a  pcrfon  for  himfclf  and  his  male 
^defcendcnts,  the  fc:)(c  of  tliclc  !ail  words  mud  bo  rcllriclcd  to  thz 
males  dofccndini)  fiom  males;  for  the  fubject  will  not  admit  of 
our  undcrllajuling  them  alio  of  ni:ilc:»  who  are  the  ifiue  or  fe- 
males, though  they  arc  reckoned  among  the  male  dcfcendents  of 
the  fiid  poflcflor. 

The  following  quedion  has  Ik'CU  propofcd  and  debated,— 
"  Whether  nromifes  include  a  tacit  coniiition  of  the  date  of  af- 

••  fairs 
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"  fairs  continuing  the  fame, — or  whether  a  change  happening  hnppc-ing 
"  in  the  ftatc  of  affairs  can  create  an  exception  to  the  promife,  *°^^'- ^'^* 
**  and  even  render  it  void*'  The  principle  derived  from  the  n^^y  loSi 
reafon  of  the  promife,  muft  folve  the  queftion.  If  it  be  r«^-ancxcep- 
tain  and  mamfejl^  that  the  conjtderation  of  the  prejcnt  Jiaie  of^*^' 
things  was  one  of  the  reafon s  vjhich  occafioned  the  promife^ — 
that  the  promife  was  made  in  conjUderation  or  in  confcquence  of 
that  Jiate  of  ihingSy — it  depends  on  the  prefervation  of  th'in^s  in 
the  fame  Jiate,  This  is  evident,  fince  the  promife  was  made 
only  upon  that  fuppofition.  When  therefore  that  ftate  of  things, 
which  was  effential  to  the  promife,  and  without  which  it  cer- 
tainly would  not  have  been  made,  happens  to  be  changed,  the 
promife  falls  to  the  ground,  when  its  foundation  fails.  And 
in  particular  cafes  where  things  ceafc  fur  a  time  to  be  in  the- 
ftate  that  has  produced  or  concurred  to  produce  the  promife,  an 
exception  is  to  be  made  to  it.  An  eleftive  prince  being  without 
ifTue,  has  promifcd  to  an  ally  that  he  will  procure  his  appoint- 
ment to  the  fucceffion.  He  nas  a  fon  born :  who  can  doubt  that 
the  promife  is  made  void  by  this  event  ?  He  who  in  a  time  of 
peace  has  promifed  fuccours  to  an  ally,  is  net  bound  to  give  him 
any  when  he  himfelf  has  need  of  all  his  forces  for  the  defence  of 
his  own  dominions.  A  prince,  poffeffed  of  no  very  formidable 
power,  has  received  from  his  allies  a  promife  of  faithful  and  con- 
llant  affiftance,  in  order  to  his  aggrandifement, — in  order  to  en- 
able him  to  obtain  a  neighbouring  Hate  by  fleftion  or  by  marri- 
age :  yet  thofe  allies  will  have  juff  grounds  for  refufing  him  the 
fmalleft  aid  or  fupport,  and  even  forming  an  alliance  againft  him, 
when  they  fee  him  elevated  to  fuch  a  height  of  power,  as  to 
threaten  the  liberties  of  all  Europe.  If  the  great  Guftavus  had 
not  been  killed  at  Lutzen,  cardinal  de  Richelieu,  who  had  con- 
cluded an  alliance  for  his  mafter  with  -that  prince,  and  who  had 
invited  him  into  Germany,  aiid  aflilkd  him  with  money,  would 
perhaps  have  found  himfelf  obliged  to  traverfe  the  defigns  of  that 
conqueror,  when  become  formidable,— to  fet  bounds  to  his  afto- 
nifhing  progrcfs,  and  to  fupport  his  humbled  enemies.  The  (lates- 
gcneral  of  the  United  Provinces  conduced  themfclves  on  thefc 
principles  in  1668.  In  favour  of  Spain,  which  before  had  been 
their  mortal  enemy,  they  formed  the  triple  alliance  aguinii  Louis 
XIV.  their  former  ally.  It  was  necellary  to  raife  a  barrier  to 
check  the  progrefs  of  a  power  which  threatened  to  inundate  and  . 
overwhelm  all  before  it. 

But  we  ought  to  be  very  cautious  and  moderate  in  the  appli- 
cation of  the  prefent  rule  :  it  would  be  a  (hameful  perverfion  of 
it,  to  take  advantage  of  every  change  that  happens  in  the  ftate  of 
affairs,  in  order  to  diferigage  ourfelves  from  our  promifcs :  werq 
fuch  conduct  adopted,  there  could  be  no  dependence  placed  on 
any  promife  whatever.  That  ftate  of  things  alone,  in  confidera- 
tion  of  which  the  promife  was  made,  is  efl'ential  to  the  promife  : 
and  it  is  only  by  a  change  in  that  ftate,  that  the  effect  of  the 
promife  can  be  lawfully  prevented  or  fufp^ended*-— Such  is  the 

S  3  fenfe 
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fenfe  in  which  we  are  to  underiluid  that  mazun:  o£-thc  civililni^ 

0€HvenUo  omnls  tntelUgitur  rthus  Jic  fiafUihuu 

What  wc  fay  of  promifet,  muft  alfo  be  uaderOood  at  e» 
tending  to  laws.     A  law*which  relates  to  a  cectain  fituatm 
of  affairs  can  only  take  place  in  that  fituation..    Wc  ouf hi  to 
ireafon  in   the  fame  manner  with  refpedl  to  a  commiffioiv 
Thus,  Titus  being  fent  by  his  father  to  par  his  refpe£b  ta 
the  emperor»  turned  back  on  being  infenped  of  the  death  of 
Galba. 
S  «97*         In  unforefeen  eafes^  that  is  to  fay,  when  the  ftate  of  thingi 
tSmdf?*'  happens  to  jbe  fuch  as  the  author  of  a  deed  has  not  foieleen,  ami 
deed  in  on.  could  not  have  thought  of^  wejbould  rather  be  guidid  iy  bii  hh 
f(>n:rieo      tention  than  by  his  words^  and  interpret  the  infirumnu  as  he  Um^ 
**^         /elf  would  interpret  it  if  he  were  on  the  fp9t^  sr  c^nf^rmMy 
to  what  he  would  have  dene  if  he  had  fore/een  the  circum/fancem 
which  are  at  prefent  known.     This  rule  is  of  great  ufe  to  judges^, 
and  to  aW  thofe  in  fociety  who  are  appointed  to  carry  into  eA-» 
fe£l  the  teftamentary  regulations  of  the  citizens.     A  father  ap  ^ 
points  by  will  a  guardian  for  his  children,  who  are  under  ag^     <« 
After  his  death  the  magiflrate  finds  that  the  guardian  he  has  oo    ^ 
minated  is  an  extravagant  profligate,  without  property  or  con  — i* 
A\x6l  :  he  therefore  difmifles  him,  and  appoints  another,  accord 
ing  to  the  Roman  laws  *,  adhering  to  the  intention  of  the  tcfta        ■« 
tor,  and  not  to  his  words ;  for  it  is  but  reafonable  to  fuppofe, 
and  we  are  to  prefume  it  as  a  fa£l, — tliat  the  father  never  ( 
tended  to  give  his  children  a  guardian  who  ihould  ruin  thei 
and  that  he  would  have  nominated  another,  had  he  known  th     — i 
vices  of  the  perfon  he  appointed. 
5  198.  ffO^en  the  things  which  conjiitule  the  reafon  of  a  Jaw  or  com 

KeaTonsa-   vention-i  are  coli/idercd^  not  as  actually  cxijling',  but  Jimply  as  po^^^f 
the^omht'-J*^^^^ — ^^*  "^  other  vrordSf. when  the  fear  of  an  event  is  the  reafir^^-^ 
lity.andnct  o/"  a  law  or  a  promife^  no  other  cajes  can  be  exce^ttd  from  i^^% 
the  ciift.     than  thofe  in  which  it  can  be  proved  to    dcmonjirat'ion   that  tE^^ 
SinV!^*     ^v^«r  is  really  impojfible.     The  bare  poffibility  of  the  event  m  a 
fuflicient  to  preclude  all  exceptions.     If,  for  inftance,  a  treat  ^ 
declares  that  no  army  or  fleet  (hall  be  conduced  to  a  certai  ^ 
place,  it  will  not  be  allowable  to  conduft  thither  an  army  or    ^ 
fleet,  under  pretence  that  no  harm  is  intended  by  fuch  a  ftcp     • 
for  the  obje<S  of  a  claufe  of  this  nature  is  not  only  to  prevent    ^ 
real  evil,  but  alfo  to  keep  all  danger  at  a  diftance,  and  to  a-  -* 
void  even  the  flighted  fubjeft  of  uneafinefs.     It    is   the  faia^ 
with  the  law  which  forbids  walking  the  ftreets  by  night  md^ 
a  lighted  torch  or  candle.     It  would  be  an  unavailing  pica  i(P  * 
the  tranfgreflbr  of  that  law  to  allege  that  no  mifchief  has  «»-*^ 
fued,  and  that  he  carried  his  torch  with- fuch  circumfpefliow -^ 
that  no  ill  confequence  was  to  be  apprehended.     ITie  bare  pof^ 
fibility  of  caufing  a  conflagration  was  fuflicient  to  have  rendcrcc 
St  his  duty  to  obey  the  laws  and  he  has  tranfgrefled  it  by  ex 

*  Digeft.  ion  ml  tit.  iii«  ])t  Confirm*  Tatpr,  leg,  xo. 

citinfl 
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citing  fears  which  it  was  the  intention  of  the  Icgiflature  to 
prevent. 

At  the  beginning  of  this  chapter,  we  obferved  that  men*s  ideas  §  *J?« 
and  language  arc  not  always  pcrfe£lly  determinate.  There  is,  ^"P™'*^* 
doubtlels,  no  language  in  which  there  do  not  occur  cxpreflions,  "^c*  tenfire 
words,  or  entire  plirafcs,  fufceptihie  of  a  more  or  lefs  extenfivcaodalimii- 
fignification.  Many  a  vrord  is  equally  applicable  to  the  genus  *=*^ ^*'^'^- 
or  the  fpecies:  — the  ^'ox A  fault  implies  intentional  ^«i//  or  fim^- 
ple  error : — feveral  fpecies  of  animals  have  but  one  name  coni- 
mon  to  both  fexes,  as  partridge^  lark^  fparrow^  &c.  — when  we 
fpeak  of  horfcs  merely  with  a  view  to  the  fcrvices  they  render  to 
mankind,  mares  alfo  are  comprehended  under  that  name.  In 
technical  language  a  word  has  fometimes  a  more  and  fomc- 
times  a  lefs  extenfivc  fenfe,  than  in  vulgar  ufe :  the  word  deaths 
among  civilians,  fignifies  not  only  natural  death,  but  alfo  civil 
death :  verbum^  in  the  Latin  grammar,  fignifies  only  that  part 
of  fpeech  called  the  verb  /  but,  in  common  ufe,  it  fignifies  any 
word  in  general.  Frequently  alfo  the  fame  phrafe  implies  more 
things  on  one  occafion,  and  tewer  on  another,  according  to  the 
nature  of  the  fubjeft  or  matter  :  thus,  when  we  talk  oi  f ending 
ft'cioursy  fometimes  we  underftand  a  body  of  auxiliary  troops 
maintained  and  paid  by  the  party  wlu)  fends  them,  at  other  times 
a  body  whofe  cxpenfcs  arc  to  be  entirely  defrayed  by  the  party 
who  receives  them.  It  is  therefore  neceflary  to  eftablifh  rules  for 
tht;  interpretation  of  thofe  indeterminate  expreffions,  in  order  to 
afcertain  the  cafes  '\i\  which  they  are  to  be  underftood  in  the 
more  extenfive  fenfe,  and  thofe  in  which  they  are  to  be  rc- 
ftrifted  to  their  more  limited  meaning.  Many  of  the  rules  wc 
have  already  given  may  ferve  for  this  purpofe. 

But  it  is  to  this  head  that  the  famous  diftinftion,  between     §  %oo» 
things  of  2l  favourable  and  thofe  of  an  odious  nature,  particularly  ?^'^"**»*. 
belongs.     Some  writers  have  rejefted  the  didinftion  *, — doubt-  ^MyWuJ% 
lefs,  for  want  of  properly  underllanding  it.     In  fact,  the  dcfini-  odious, 
tions  that  have  been  given  of  what  \%  favourable  and  what  is  odi" 
cusj  are  not  fully  fatisfa£tory,  nor  eafily  applied.     After  having 
maturely  confidered  what  the  moft  judicious  authors  have  writ- 
ten on  the  fubjeft,  I  conceive  the  whole  of  the  queftion  to  be  re- 
ducible to  the  following  pofitions,  which  convey  a  juft  idea  of 
that  famous  diftinftion.     When  the  provifions  of  a  law  or  a 
convention  are  plain,  clear,  deterrtiinate,  and  attended  with  no 
doubt  or  difficulty  in  the  application,  there  is  no  room  for  any 
interpretation  or  comment  (§  263).     The  precife  point  of  thfe 
will  of  the  legiflature  or  the  contrafting  parties,  is  what  wc 
xnuft  adhere  to.     But  if  their  expreffions  are  indeterminate, 
vagft^  or  fufceptible  of  a  more  or  lefs  extenfive  lenfe, — if  that 
prcCile  point  of  their  intention  cannot,  in  the  particular  cafe  in 
queflion,  be  difcovercd  and  fixed  by  the  other  rules  of  interprc- 
tationj — we  muil  prefume  it  according  to  the  laws  of  reafon  and 

*  See  BatteyraC's  remarlu  on  Grotios  and  Pttflcndord 

S  4  equity; 
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equity:  and,  for  this  purpofe,  it  is  neccflary  to  pay  attention  to  the 
nature  of  tlie  things  to  wliich  the  queftion  relates.  There  arc  cer- 
tain thinivs  of  which  equicy  admits  the  extenfion  rather  than  the 
rellridtion  ;  that  is  to  fay,  ihat,  with  refpeft  to  thofe  things,  the 
precife  poinr  of  the  will  not  being  difcovered  in  the  exprcflions 
of  the  bw  or  the  contvadl,  it  is  fafcr  and  more  confiftent  with 
equity,  to  Uippofc  and  fix  that  point  in  the  more  extenfive  thaa 
in  the  more  limited  fenfe  of  the  terms, — to  give  a  latitude  to  the 
meaning  of  the  cxprv.*ifions,  than  to  reftriti  it.  Thefe  are  the 
things  called /is^'o;/;<.i^;v.  Odious  things,  on  the  other  hand} 
arc  thofc,  of  which  the  rellri£bion  tends  more  certamly  to  equity, 
than  the  cxtcnfion.  Let  us  figure  to  ourfelves  the  intention  or 
the  will  of  the  legislature  or  the  contraSing  parties,  as  a  fixed 
point.  At  that  point  precifely  fliould  we  (lop,  if  it  be  clearlf 
known; — if  uncertain,  \vc  fliould  at  Icaft  endeavour  to  approach 
it.  In  things  favourable,  it  is  better  to  pafs  beyond  that  pointy 
than  not  to  reach  it ;  in  things  odious,  it  is  better  not  to  reach  it^ 
than  to  pafs  beyond  it, 
%  ^OT.  It  will  not  nov/  be  difficult  to  (hew,  in  general,  what  things 

^'[^'^  ^^'^"  are /^I'cw/v/^.V,  and  what  are  cdious.     In  the  firtl  place,  cvcr--^ 
monadvan-  thing  that  tends  to  the  common  advantage  in  conventions,  or  thcsict 
tagc.  a'ld  to  ArtJ  a  toidejicy  to  place  the   coittracllng   parties   on   a  footing  ^^f 
fav.^urJbc'-^^''^'^''-'^'  ii  yi/v;^.vrti/;/^.      The  voice  of  equity,  and  the  gcner-=l 
the  contra- rule  c>f  contradls,  require  that  the  conditions  between  the  pa— ^- 
ry  is  odious,  ties  fhould  be  equal.      We   are  not  to  prefume,  without  vcb-  ~J 
ilrong  rvicifon-;,  that  one  of  the  contracting  parties  intended  ^czio 
favour  tb.e  other  to  liis  own  prejudice  ;  but  there  is  no  dang»   "T 
in  extending  what  is  for  the  common  advantage.     If,  therefor  ^> 
it  ha^'pens  clui  tiie  contracfling  parties  Iiavc  not  mide  knov       n 
their  will  with  fuflkient  clearncfs,  and   with  a:l   the  necclla^^^y 
precincn,  it  is  certainly  more  conformable  to  equity  to  feek  {^::^t 
that  will  in  the  i'y^ni'ii  moll  favourable  to  equality  and  the  corx"^- 
mon  advantage,  than  to  fuppofe  it  in  the  contrary  fcnfc.   P^crtPiC 
fame  realon,  rj'cv  v  ihin^^  that  ii  Kot  for   the  common  advanta-^  ^, 
ci'oy  t!.':n2;   I  hat   te^.'ds  to  dr.'h-ov  the  equality  of  a  contraify  rjc  r'j 
th:r,;   tbdt  onnates  aly  one  rf  //^  pcv  ties,   or    ihat    onera.'es   t  Arc 
one  moie  tban  the  othcr^  is  odious.     In  a  treaty  c.f  llrivfb  friend - 
fliip,  union,  a:ul  alliance,  every  tiling  which,  without  bting  bii  ^- 
tlienfume  to  any  (>f  the  parries,  tends  to  the  common  advanta^  * 
of  the  coiilederacy,  and  to  draw  the  bi-nds  of  union  clofer,    is 
favourable.     In  uneciual  treaties,  and  efpccially  in  unjrqual  all  *' 
ances,  all  tlie  claufes  oi  inequality,  and  principally  thofe  th^^ 
onerate  the  inferior  ;:lly,  are  odious.     Upon   this  printl;>le,  tli-*^ 
we  ou.;ht,  in  cafe  (^  doubt,  to  extend  what  leads  to  eqv.ality,  an*^ 
rellriil  w!i;u  iKl'troys  it,  is  founded  that  weii- known  rule — -^■'f" 
coffimo.!a  v:!o}:::s  mr'ior  qu^.jd  I'j-.jinicda  peuiuis  eft  cai'ja'^'i — ^^^ 
furty  lubo  «•»;.'/ <.;;»v^i  /:  avcid  a  10/ ',  '\:>-  a  b^iur  couje  to  fuppi^ 
than  he  ii'ho  jlf/.s  ui  ortalning  an  c.ij...'i:a^e, 

'*  Quiiit::;.:::,  Infllt.  Or.t.  li\  vii.  cap.  iv,  ^j 
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All  tbofi  things  whichy  without  proving  too  burtbenfome  to  any     J  3o.»» 
one  in  particular ^  are  ufeful  and  falutary  to  human  focletVt  are  to  be  ^*J.*J  ^ 
ranked  tn  the  claj^  oj  favour  able  things  :   for  a  nation  is  already  hu^an  ^ 
under  a  natural  obligation  with  refpecl:  to  things  of  this  nature  ;  ciety,  b 
fo  that  if  (he  has  entered  into  any  particular  engagements  of  this  ^<>""Wc 
kind,  we  run  no  rifk  in  giving  thofe  engagements  the  mod  ex-  ry^^J 
tcnfivc  meaning  of  whicli  they  arc  fufceptible.     Can  we  be  afiaid 
of  violating  the  rules  of  equity  by  following  the  law  of  nature9 
and  giving  the  utmoft  extent  to  obligations  that  tend  to  the  com- 
mon advantage  of  mankind  ?     Bcfides,  things  which  are  ufeful 
to  human  fociety,  are,  from  that  very  circumftance,  conducive 
to  the  common  advantage  of  tlie  contrafting  parties,  and  are 
confequcntly  favourable  (fee  the  preceding  fe£lion).     On  the 
other  hand>  let  us  conjidcr  as  odious^  every  thing  that  Isj  In  its 
own   nature^   rather    Injurious    than   ujefu,  to   mankind.     Thofe 
things  which  have  a  tendency  to  promote  peace  are  favourable  $ 
thofe  that  lead  to  war  are  odious. 

Every  thing  that  contains  a  penalty^  Is  odious^     With  refoeft  to      §  303. 
the  laws,   it  is  univcrfally  agreed,  that,   in  cafe  of  doubt,  the  whacevc 
judge  ought  to  incline  to  the  merciful  fide,  and  that  it  is  irtrfif- ^natty* ' 
putably  better  to  fuffer  a  guilty  perfon  to  efcape,  than  to  punifli  odiout. 
one  who  is  innocent.     Pena:  claufts  in  treaties  lay  a  burthen 
upon  one  of  the  paities;  they  are  therefore  odious  (§  301). 

fVhatevcr  tends  to  rentier  a  dad  void  and  uifffittuai^  either  in  the     5  3<H- 

whole  or  In  ^^?r/,  andconfccucntlv,  iL'hatevet  intraluces  any  chanre  ^'™*^ 

,  .  ,^     /  lie  \  .  t    renders  a 

tn  things  already  agreed  upon^  is  odious :  tor  men  treat  to^^cther  with  deed  void 

a  view  to  their  common  benclit ;  and  if  I  enjoy  any  particular  odiooi. 

advantage  acquired  by  a  lawful  contraft,  I  muift  not  bo  deprived 

of  it  except  by  my  own  renunciation.     When  therefore  I  con- 

fenr  to  new  claufes  that  feem  to  derogate  from  it,  I  canlofe  my 

right  only  fo  far  as  I  have  clearly  j;iven  it  up  •,  and  confequentlj 

thefe  new  claufes  are  to  be  underilood  in  the  mod  limited  fenic 

theyMrill  admit  of ;  as  is  the  cafe  in  things  of  an  odious  nature 

(§300).    If  that  which  tends  to  render  a  deed  v(*id  and  inefFe£lu- 

al,  is  contained  in  the  deed  itfelf,  ic  is  evident  that  fuch  paflages 

ought  to  be  conilrued  in  the  moll  limited  fenfe,  in  the  fenfc  bed 

calculated  to  preferve  the  deed  in  force.     We  have  already  feen, 

that  we  Ihouid  rejcft  every  interpretation  whjch  tends  lo  render 

a  deed  void  and  inefFeftual  (§  283). 

Jfbatever  tends  to  change  the  ptejent  Jlate  of  things ^  Is  alfo  to  be     5  3o<?. 

ranked  In  the  clafs  of  odious  things  ;  for  the  proprietor  cannot  be  Whatevc 

deprived  of  his  right  except  fo  far,  precifely,  as  he  relinquilhes  thange*tl 

it  on  his  part;  and  in  cafe  of  doubt,  the  prefumption  is  in  fa- prefciuft 

vour  of  the  poflcflbr.     It  is  lefs  repugnant  to  equity  to  with-hold  ^.'**'"P 

from  the  owner  a  pofleflion  which  he  has  loll  through  his  own  comrary 

pcgleft,  than  to  ilrip  the  juft  poircflbr  of  what  lawfully  belongs  favonnib 

to  him.     In  the  interpretation,  therefore,  we  ought  rather  to 

hazard  the  former  inconvenience  than  the  latter.     Here  3U0  may 

be  applied,  in  many  cafes,  the  rule  we  have  mentioned  in  §  301, 

that  the  party  whp  endeavours  to  avoid  a  lofs,  has  a  better  caufe 

to  A^pport  Uian  he  who  aims  at  obtaining  an  advantage. 

ritiall^^ 
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fr.1.        Finany,  tbere  «rt  things  wBlch  de  «t  (Ad}  d^  ■  ifttoMMtr 
^^^*oran  Afi»w  itttofc,  accorfiny  to  ttitf  pdftt  tTtfey  to  4»ldfrfl^ 
l^M,         Sire  confidcrra*    Whatcrdr  derogatei  ntdni'  tMMEldl|"dt^  iSMAfn 
the  ftate  of  tlungs  is  odious ;  bm  if  k  b  ^MdiMM^  1^^ 
is^  iii  that  psrticaiary  favouTftUe.    A  degleci  df  ABMi  vMMitf- 
taiches  to peu^ird :  ther may, hd#«Tir,  htikwtiib  t !«mbt 
able  light  on  thofe-odtafions  when  they  att  fvtSciMflfiaiMh 
*for  the  fafetr  of  fociety.    When  there  is  qnelBoft  ofiWfl^ta| 
things  of  ths  natmtt  we  ought  to  confider  whedMr  ^tUf-fflf 
'totinib*e  hi  them  greatly  exceeds  what  vpfem  O^lilliBgjIB^ 
•ther  the  ^tiftatm  that  arifes  from  then* being  eiHUJHM^ 
vtmoft  latitude  of  which  the  tenft  are  fufcepmlii^  iMft  flJM- 
ally  outweigh  the  fevere  and  odkns  drcninftandsa  iit$Mtk 
them  ;  and  if  that  U  the  cafe,  they  are  to  be  tanked  ftt  tU  dft 
of  favourable  things.    Thus  an  inconfiderable  chaEnge  in  the  ffarfle 
'of  things  or  in  conyentions  is  reckoned  as  nothing,  v(rhtik  itptf- 
cures  the  ineftimable  bleflings  of  peace.    In  the  fain^  rtamny 
penal  laws  may  be  interpreted  in  their  moft  eztenfive  aaeaosn^ 
on  critical  occanons  \rfien  fuch  an  inftance  of  feVerity  becoitteffik^ 
ceflary  to  the  fafety  of  the  ftate.    Cicero  caufed  tlie  accomjificeldF 
Catiline  to  be  executed  by  virtue  of  a  decree  of  the  fenafe^iHe 
fafety  of  the  republic  rendering  it  improper  to  wait  till  tbey  ibodll 
be  condemned  by  the  people.     But  where  there  is  myt  (b  grtsi  t     i 
difproportion  in  the  cafe,  and  where  things  are  in  other  rdptds 
equal,  favour  inclines  to  that  fide  of  the  queftion  which  prdM 
nothing  odious  ;— that  is  to  fay,  we  ought  to  abftain  frotn  ihingn      ' 
of  an  odious  nature,  unlefs  the  attendant  advantage  fo  far  excedd 
the  odious  part,  as  in  a  manner  to  conceal  it  from  view.   If 
there  be  any  appearance,  however  fmall,  of  an  equilibrhim  W* 
tween  tl:e  odious  and  the  favourable  in  one  of  thofe  things  of  » 
mixed  nature,  it  is  tanked  in  the  clafs  of  odious  things,  by  aiiki-      ; 
tural  confcquencc  drawn  from  the  principle  on  which  v^e  ha^ 
founded  the  diftindion  between  things  of  a  favourable  andthinp 
of  an  odious  nature  (§  300),  becaufe,  in  cafe  of  doubt^  we'ihooKl 
in  preference  purfue  that  line  of  condu£l  by  which  we  arc  lea'' 
expofed  to  deviate  from  the  principles  of  equity.     In  a  doubtM 
cafe,  we  may  rcafonably  refufe  to  give  fuccours  (though  a  thiofc 
.favourable),  when  there  is  queflion  of  giving  them  againft  ^ 
ally, — which  would  be  odious. 
$  J07.         The  following  arc  the  rules  of  interpretation,  which  flow  {to^ 
rntcrpfeta-  the  principles  we  have  juft  laid  down. 

iwirabk^        I.  ffhen  the  juejlion  relates  to  things  favowrahUy  we  owgbt   * 
aungi,        ghe  the  terms  the  utmofl  latitude  of  xiJhich  they  are  fufceptible  a^' 
cording  to  the  common  ufage  of  the  language ;  and  if  a  term  fr^* 
more  wan  one  Jtgnificatiofty  th^  moji  extenjive  meaning  is  to  he  fref^* 
red :  for  equity  ought  to  be  the  rule  of  conduft  with  all  ^^^jl 
kind  whefcvcr  a  perfcft  right  is  not  exadly  detennined  zt^ 
known  in  its  preciie  extent.     When  the  legiflature  or  the  co^TI 
tracing  parties  have  not  exprefled  their  will  in  terms  that  a<^ 
precife  and  pcrfedly  determinate,  it  is  to  be  prefumed  tttrt'dier^ 
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iateiRied  what  is  mod  equitable.  Now,  when  tliere  is  queftion 
of  favoanble  thinffs,  the  more  extenfiTe  fignification  of  the  tenns 
accords  better  with  equity  than  their  more  confined  fignification. 
Thus  Cicero,  in  pleading  the  caufe  of  Cxcina,  juftly  maintains 
chat  the  interlocutory  decree,  ordaining,  ^  that  the  perfon  exp^Ud 
^^  from  his  inhiritana  be  reinflated  in  the  p^ffeffion^  (hould  be  un- 
derftood  as  extending  to  the  man  who  ha^  been  forcibly  prevented 
from  entering  upon  it  * :  and  the  Digeft  decides  it  in  the  fame 
Banner  f  •  It  is  true  that  this  decifion  is  alfo  founded  on  the 
rok  taken  from  parity  of  reafoning  (^  290).  For  it  amounts  to 
the  fiune  thing  in  etted,  to  drive  a  perlon  from  his  inheritancct 
or  fofftUy  to  prevent  him  from  entering  upon  it}  and,  in  both 
caCea,  the  finne  reafon  exifts  for  putting  him  in  poOeflion. 

%•  In  qme/lims  relating  to  favourable  things^  all  terms  of  art  are 
fi  ha  inierprtted  in  the  fulleft  latitude  of  which  they  are  fufceptible, 
wn  anlr  in  common  n/age^  but  alfo  as  technical  termtf  if  the  perfon 

t  eking  underjlands  the  art  to  which  thofe  terms  belongs  or  conduds 
fjtlf  by  the  advice  of  men  who  ttnderfiand  that  art. 
3.  Rut  'Me  ought  not^  from  the  fingle  reafon  that  a  thing  is  fcH 
vaurah.ts  10  take  the  terms  in  an  improper  fignification  :  this  is  not 
uUofMfablef  except  when  necejfary  in  order  to  avoid  abfurdity^  injufiice^ 
w  the  fmiljty  of  the  infirument^  as  is  pmftifed  on  every  {\me€k 
[f  §  282, 283) :  for  we  ought  to  take  the  terms  of  a  deed  in  their 
Mpcr  fcnfe,  conformably  to  cutlom,  uniefs  we  have  very  ftrong 
neafens  fur  deviaring  from  it  (§  271). 

4*  Though  a  thing  appears  favourable  when  viewed  in  one  par^ 
icoiiar  light^'^et^  where  the  profer  meaning  of  the  terms  would^ 
f  taken  in  its  utmojl  latitude^  lead  to  ahfurditj  or  injujlice^  their 
Sptificaeien  muft  be  reftritted  accordtrtr  to  the  rules  given  above 
;f  ^  ^93*  ^94!*  For  here,  in  this  particular  cafe,  the  thing  be- 
DOflics  of  a  mixed  nature,  and  even  fuch  as  ought  to  be  ranked  ia 
the  ciafs  of  odious  things, 

5*  For  the  fame  reafon,  although  neither  abfurdity  nor  iptfujiico 

rafmits  from  the  proper  meaning  of  the  terms f  —  iff  never thelefs^  ma^ 

mfeji  equity  or  a  great  common  advantage  requires  their  rejiri/fion^ 

met  ought  to  adhtre  to  the  rr^ff  limited Jenfe  which  the  proper  figni fin 

ameion  will  admits  ez'cn  in  an  affair  that  appears  favourable  in  its 

•ava  asfMTf,— becaufe  here  alio  the  thing  is  of  a  mixed  kind,  and 

ott^ht,  in  this  particular  cafe,  to  be  efteemcd  odious.   As  to  the  reilf 

is  u  to  be  carefully  remembered  that  all  thefe  rules  relate  only  to 

doubtful  cafes;  fince  we  are  not  allowed  to  go  in  queft  of  inter« 

pretations  for  what  is  already  clear  and  determinate  (§  263).    If 

soy  one  has  dearlvand  formally  bound  himfelf  to  burthenfome 

conditions,  he  has  knowingly  and  willingly  done  it|  and  cannof 

'C'cnrards  be  admitted  to  appeal  to  equity. 

Since  odious  things  are  thofe  whofe  reftriAion  tends  more     {  %et. 
•^**ainly  to  equity  than  thcjr  extcnfion| — and  fiiicc  wc  ought  to  '"^^JT^ 

^Ktt.  pio  Csc'ot,  cap.  Txiit. 
t  f^^tpk  kb. xliiL  to* xvi.    J>c Ti^  cl  Vl  Aroutij  Icfg.  xn  S* 

purfue 
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^ffue  dM  liiie  vhidr*^  moll  cDnrormal)le  to  equity,  irlicii  the 
VwilioCthe  legiflatiire or  j)f  tin*  conir^iMng  jmnics  b  notcnjkQIj 
dcljcnniiied'  and  pnecifelj  kna wni — tve  Jhtmld^  mkm  ihrn^  it  qmL 
4ili^.!rf  $£ons  MmgSy  inUrptei  th^  tarns  in  ibe  fmft  Umiiid  finji: 
yffi^taj  #(wif  <ff  a  artain  dfpit^  adopt  a  JiFunHwf  mf^mngt  iK 
Jdilftti'f  evmri  tbg  a^priffiuc  CQ^J^qumea  rf  /Xr  pr^ptr  md  htifgi 
^bi^p  9r  amy  tUng  if  an  odious  nature^  whkh  it  w&uid  im/sh*: 
.for  we  are  to  £ifOurequicy,  ^nd  to  do  stwajr  every  thing  odious^ 
-w  fiur  as  that  can  b0.a(Sc«mpH(bed  without  going  in  dire£l  cfpt^ 
Jition  to  the  tepor  of  dieinllrunieiit,  or  villbly  w  re  (ling  the  tcir. 
^0W  neitber  the  limiteil  mr  even  the  iiguratiFC  fenlc  offefip  tnf 
^iojeqpe^to  the  XfiU*    If  it  is  laid  in  a  treaty,  that  one  of  mt  al- 
lies ih)]!  aflift^' others iK-ith  a  certain  number  of  troops  9t  tiii 
own-czpenfe,  and  that  t£c  btter  OiaU  ftimifh  the  fEme  itumkr 
.of  auxiliary  troops  at  the  expenfe  of  the  p^ny  to  whom  cher  are 
icnty  there  is  foroething  odious  in  the  engagement  of  the  formgr 
ally>  fince  he  is  fubjeA  to  a  greater  burthen  than  the  other  :  but 
the  terms  being  clear  and  eiprefs,  ihere  h  no  room  for  any  Tt* 
ftridHve  interpretation.     But  if  it  were  llipuliitcd  in  this  treaty, 
that  one. of  the  allies  (hall  furniffi  a  body  of  ten  thoufand  mtFi^ 
and  the.  other  only  of  five  thoufand,  without  mentioning  ibe  ct- 
penfe*  it  ought  to  be  underftood  that  the  auxlhary  troops  Iti^l]  be 
lupported  at  the  ezpenfe  of  the  iiily  to  whofe  ^ITiflancc  they  ^tc 
fcntj  this  interpretation  being  necelTary,  in  order  that  the  inc- 

5|ualxty  between  the  contra<i\ing  powers  may  not  be  earned  to^ 
ar.     Thus  the  cef&onof  a  right  or  of  a  province^  made  to  3  con- 
queror in  order  to  obtain  peace,  is  interpreted  in  its  mod  confioeii 
fenfe.     If  it  be  true  that  the  boundaries  of  Acadia  ba?e  always 
been  uncertain,  and  that  the  French  Mere  the  lawful  poflfeflia^ 
of  it,  that  nation  will  be  juiliiied  in  maintaining  that  their  cCv* 
iion  of  Acadia  to  the  Englifli  by  the  treaty  of  Utrecht  did  0^ 
extend  beyond  the  narrowed  limits  of  that  province* 
.    In  point  of  penalties,  in  particular  when  they  are  really  odiou^ 
wc  ought  not  only  to  reflrift  the  terms  of  the  law,  or  of  the  ca* 
trad,  to  their  moft  limited  (igniiicationf  and  even  adopt  a  ^gV^ 
native  meaning,  according  as  the  cafe  may  require  or  authors^ 
it, — but  alfo  to  admit  of  reafonable  excufes;  which  is  a  kind  ^ 
reftriaive  interpretation,  tending  to  exempt  the  party  fironi  tla« 
penalty* 

The  Came  condufl  muft  be  obferved  with  refped  to  what  m»T 
render  an  a£k  void  and  without  effeft.  Thus,  when  it  is  agic^ 
that  the  treaty  fliall  be  diflblved  whenever  one  of  the  contraftl^fi 
parties  fails  in  the  obfervance  of  any  article  of  iti  it  would  be  ^* 
once  both  unreafonable  and  contrary  to  the  end  propofed  »^ 
making  treaties,  to  extend  that  claufe  to  the  flighted  faults,  a^^ 
to  cafes  in  which  the  defaulter  can  allege  welirgrounded  c^* 
cufes. 
<5  ;ro.  Grotius  propofes  the  following  quedion — *' Wliethcr,  in  a  trca^T 
Esunplcs.  <c  which  makes  mention  of  allies,  we  are  to  underdand  thofcoi>*^ 
"  who  were  in  aUiaace  at  the  tinie  when  the  treaty  was  made,  ^^ 
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all  the  allies  prefent  and  future  *  ?"'  And  he  gi^s,  as  an  inftancCf 
at  article  of  the  treaty  concluded  between  the  Romans  and  Car« 
lapnians,  after  the  war  of  Sicily, — that  "  neither  of  the  two  na- 
tions Qiould  do  any  injury  to  the  allies  of  the  other."  In  order  to 
iderftand  this  part  of  the  treaty,  it  is  neccfTary  to  call  to  mind 
le  barbarous  law  of  nations  obfcrvcd  by  thofe  ancient  people. 
hey  thought  themfelvcs  authorifed  to  attack,  and  to  treat  as 
lemies,  all  with  whom  they  were  not  united  by  any  alliance. 
"be  article  therefore  fignifics,  that  on  both  fides  they  fhould  treat 
»  friends  the  allies  of  their  ally,  and  abilain  from  molcfling  or 
leading  them :  upon  this  footing  it  is  in  all  refpefis  fo  favour- 
ble,  fo  conformable  to  humanity,  and  to  the  fentimcnts  which 
ught  to  unite  two  allies,  that  it  ihould,  without  hefitation,  be 
trended  to  all  the  allies,  prcfcnt  and  future.    The  claufc  cannot 
c  faid  to  involve  any  thin;;  of  an  odious  nature,  as  cramping 
xc  freedom  of  a  fovereign  (late,  or  tending  to  dillblve  an  alliance : 
JT9  by  engaging  not  to  injure  the  allies  of  another  power,  wo 
o  not  deprive  ourfclvcs  of  the  liberty  to  make  war  on  them  if 
liey  giTe  us  juR  caufe  for  l.olUlities;  and  when  a  claufe  is  juib 
nd  reafonable,  it  does  not  become  odious  from  the  fingle  cir- 
umftance  that  it  may  perhaps  eventually  occafion  a  rupture  «•* 
lie  alliance.     Were  that  to  be  the  cafe,  there  could  be  no  clauto 
rhatever,  that  might  not  be  deemed  odious.     This  reafon,  whiwh 
rc  have  touched  upon  in  the  preceding  fcction  and  in  ^  504^ 
olds  gooil  only  in  doubtful  cafes  :  in  the  cafe  before  us,  for  in* 
lance,  it  ought  to  have  prevented  a  too  huily  decifion  that  tiie 
Carthaginians  had  caufeleftly  attacked  an  ally  of  the  Romans. 
rhc  Carthaginians,  therefore,  mi^ht,  without  any  violation  of 
he  treaty,  attack  Saguntum,  if  they  had  lawful  grounds  for  fuch 
A  attack,  or  (in  virtue  of  the  voluntary  law  of  natio:!-}  even  np- 
laient  or  fpecious  grounds  (Prelim.  §  21).    But  tlicy  might  have 
ittacked  in  the  fame  manner  the  moil  am  ijnt  ajly  of  the  Ro^ 
nans ;  and  the  Romans  might  alfo,  without  breaking  the  treaty 
>f  peace,  have  confined  thcnifclves  to  the  fucoourlng  of  Sagun- 
um.    At  prefent,  treaties  include  the  allirs  on  both  fides:  but 
lii$  does  not  imply  that  one  of  th;:  contractile  powers  may  not 
aiake  war  on  the  aides  of  the  other  if  they  giv  j  !»ini  caufe  fur  ir,  — 
>iat  Gmnly,  that,  in  cife  <.f  .;ny  qu.r.rcl  ari::n;^  between  il.ur.. 
*-ich  of  the  contracting  parties  rcfcrv^"*  t)  h.M'.^H  a  p'.>wcr  of  .iT- 
ilting  hi'*  more  ancient  ;iliy  :  and,  in  thia  lw;:ie,  :i.e  lurure  4ii:e> 
^cnot  included  in  the  treaty. 

Another  example  mentioned  by  fimti;!^  I,  alfo  taicr-:i  fr-^m  .1 
^aty concluded  bs.t\!iv;;.n  Riy.n  :  .u;d  C.i.rhj.-c  Whin  il.:*  Iiirrr 
*"^y  was  reduced  :o  c\:rv:.i;:riLs  l)\  Sclj  \-j  .i-uilianus  •i*Mol>ii^'e»l 
^  capitulate,  the  R.)inan>  irr.r.nif-d  *''  :!;a:  Carthage  fluulj  i«-- 
main  free,  or  in  poii.  '.V:in  uf  ti.e  p:i\;I.^;:  oi'  g  weirii-  .»  h^r/^if 
fcy  her  own  lawsf.'*  In  t'.o  k^pio!,  !K;.v:vor,  :hMe  mcr^i- 
*^  conquerors  pretended  th«:  ::.e  pumiud  iibcriy  r.-^a:deJ  tlii 
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iphabttaatt,  and  not  the  city :  Urn  iofifted  ihat  Carthage  flbotiM 
bs  demolHbcd,  and  dM  tha  wretcMd  inhaUUnts  iliould  fctrle  in 
a  fdaoe  at  a  gmtar  ddbnoe  fieoi  the  fea.    One  cannot-  read  iBc 
aeoomit  of  uia  nerfidumt  and  cruel  trettmefir,  without  htwg 
laDncerned  that  t|ie  gieat,  tbe^  amiaUe  Scipio  wa^  obliged  to  be 
th^  inftrnment  of  it.    To  iaf^  nothing  o(  tit  chicanery  of  the 
Somaas  itlbefiing  the  meaoing  to  ba  annexed  to  the  ward 
**  Cerl^ie^»*^--€ertainlj[|  die  ^ /f^tfrrv**  proohi fed  to  the  Carthi.; 
^ians,  though  narrowly  circumfcnbed  by  the  exiding  (laic  afj 
aflUrS}  (hottldat  leaft  have  extended  to  die  privilege  of  remain^ 
ing  in  their  city.    To  find  diemfelTes  obliged  to  abandon  it  and  , 
ftttle  el(ewhcre» — to  lofe  their  houfeis  dwir  port|  and  the  a4«  | 
vantsuget  of  Aeir  fituation»— was  a  fubjeAion  incompatible  witli  ' 
the  imalleft  degree  of  liberty,  and  involved  fuch  confidcr^blc 
lofles  as  diey  could  not  have  bound  themfehres  to  fubmit  to,  va- 
lefs  by  a  pofidve  engagemeni  in  the  moft  ezpreft  and  ibrmil 
terms* 
$  310*        Liberal  promifes,  benefa&ions,  and  rewards,  naturally  .  „ 
|^°T^^     under  the  clafa  of  favourable  things,  and  receive  aq  extenfive  ii 
^B^rec     terpretadon,  unlefs  they  prove  onerous  or  unreafonably  ehadrgo* 
deeds  of     able  to  the  benefaAor,  or  that  other  circuroftances  evidently  mcwt 
r^l^b«-    they  are  to  be  taken  in  a  limited  fenfe.    For  Idndnefs,  benevc^* 
^^*        knee,  beneficence,  and  generofity,  are  liberal  virtues ;  du^  cS^ 
not  z€t  in  a  penurious  manner,  and  know  no  other  bounds  th^s^ 
thofe  fet  by  reafon.     But  if  the  benefaAion  falls  too  heavy  up^'at 
him  who  grants  it,  in  this  refpefi  it  partakes  of  the  odious  \  ao'^dt 
in  cafe  of  doubt,  equity  will  not  admit  the  prefumption  that      ^ 
has  been  granted  or  promifed  in  the  utmoft  extent  of  the  term^^' 
we  ought  therefore,  in  fuch  cafe,  to  confine  ourfelves  to  d^^ac 
moft  limited  fignification  which  die  words  are  capable  of  receii^^* 
ing,  and  thus  reduce  the  benefadion  within  die  bounds  of  re^^ 
ion*    The  fame  mode  (hould  be  adopted  when  other  circoiriv-* 
ftances  evidently  point  out  die  more  limited  fignification  as  tfaatre 
more  equitable. 

Upon  thefe  principles,  the  bounties  of  a  fovereign  are  ufuaK  1 
taken  in  the  fulled  extent  of  the  terms  *.  It  is  not  prcfumcs=-^ 
that  he  finds  himfclf  over-barthened  by  them :  it  is  a  refpe^^^ 
due  to  majefty,  to  fuppofe  that  he  had  good  reafons  to  indu^^  ^ 
him  to  confer  them,  l^hey  are  therefore,  in  their  own  natur^^^, 
altogether  favourable ;  and,  in  order  to  reftrift  them,  it  muft  b^  -* 
proved  that  they  are  burthenfome  to  the  prince,  or  prejudicial  t  '^ 
the  ftatc.  On  the  whole,  we  ought  to  apply  to  deeds  of  pure  1^^** 
berality  the  general  rule  eilabliOied  above  (§  270J ;  if  thofe  in^ 
ftruments  arc  not  precife  and  very  determinate,  they  (hould  b*^ 
interpreted  as  meaning  what  the  author  probably  had  in  his  minc^^ 

♦  Such  is  the  Hccifion  of  the  Roman  law. — Javolcnni  (ayi :  "  Beneficium  impc^  "" 
"  ntoris  quam  pluiiflinie  inccrptctari  dcbcmu»;^*  and  he  givrs  rhis  reafon  for  \C^  ^ 
••  qnod  a  divina  ejus  imdulgcntia  proficifcaiur."  Digcll.  lib.  i.  tit.  iv,  dc  Con^^ 
flit.  Prifit.  leg.  3. 
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Let  us.coQclude  this  fubjed  of  interpretation  with  what  relate6     $  v  i- 
to  the  coUiGonor  oppoGtion  of  laws  or  treaties.  We  do  not  here^^^^^^^ 
fpeakof  the  coUifion  of  a  treaty  with  the  law  of  nature:  the trcacics.^'^ 
latter  is  unqueitionably  paramount,  as  we  have  proved  eifewhere 
(§  §  i60f  i6iy  170,  and  293).     There  is  a  coUifion  or  oppoG-    ^ 
tion  between  two  laws,  two  promifes,  or  two  treaties,  when  a 
cafe  occurs  in  which  it  is  impofllble  to  fulfil  both  at  the  fame 
time,  though  otherwife  the  laws  or  treaties  in  queftion  are  not 
contradi£lory,  and  may  W  both  fulfilled  under  different  circunv- 
ftances.     They  are  conGdered  as  contrary  in  this  particular  cafe ; 
and  it  is  required  to  (hew  which  defervcs  the  preference,  or  to 
which  an  exception  ou^ht  to  be  made  on  the  occafion.    In  order 
to  guard  againft  all  miftake  in  the  bufinefs,  and  to  make  the  ex« 
ception  conformably  to  reafon  and  judice,  we  fhould  obferve  the 
following  rules. 

I*  In  all  cafes  where  what  is  barely  permit  te  J  is  faund  incompati"^  ,k  3"- 
hie  with  what  is  pqfitively  prefer ihecL  the  latter  claims  a  preference:  ^^^^IP^^^ 
for  the  mere  permiiuon  impoies  no  obligation  to  do  or  not  to  do:  coliifion. 
what  is  permitted  is  left  to  our  own  option :  we  are  at  liberty  ei- 
ther to  do  it  or  forbear  to  do  it.    But  we  have  not  the  fame  li-  , 
berty  with  refpe£l  to  what  is  prefcribed :  we  are  obliged  to  do 
that:  nor  can  the  bare  permiiTion  in  the  former  cafe  interfere 
with  the  difcharge  of  our  obligation  in  the  latter ;  but,  on  the 
contrSry,  that  which  was  before  permitted  in  general,  ceafea' 
to  be  fo  in  this  particular  inltance,  where  we  cannot  take  ad* 
vantage  of  the  permiflfion  without  violating  a  poGtive  duty. 

a.  In  the  fame  manner,  the  law  or  treaty  which  permits,  ought     $  .^ij. 
to  give  way  to  the  law  or  treaty  which  forbids  :  for  the  prohibit  ^^  ^^ 
tion  muft  be  obeyed  j  and  what  was,  in  its  own  nature,  or  in  ge- 
neral, permitted,  tnuft  not  be  attempted  when  it  cannot  be  done 
without  contravening  a  prohibition :  the  permifEon,  in  that  cafe^ 
ceafes  to  be  available. 

3.  All  circumftanccs  being  otherwife  equal,  the  law  or  the  treaty  §  3'^. 
tifbich  ordains^  gives  way  to  the  laiv  or  the  treaty  which  forbids.  ^^^^^ 
I  fay,  "  all  circumftanccs  bieng  otherwife  equal;**  for  many  other 
rcafons  may  occur,  which  will  authorife  the  exception  being 
made  to  the  prohibitory  law  or  treaty.  The  rules  are  general  i 
each  relates  to  an  abftraft  idea,  and  (hews  what  follows  from 
that  idea,  without  derogation  to  the  otj^er  rules.  Upon  this 
footing,  it  is  evident,  that,  in  general,  if  we  cannot  obey  an  in- 
junflive  law  without  violating  a  prohibitory  one,  we  fliould  ab- 
ftain  from  fulfilling  the  former ;  for  the  prohibition  is  abfolutc  ia 
itfclf,  whereas  every  precept,  every  inju:i£kion,  is  in  its  own  na- 
ture conditional,  and  fuppofcs  the  power,  or  a  favourable  oppor- 
tunity, of  doing  what  is  prefcribed.  Now  when  that  cannot  be 
2ccomp!i(hed  without  contravening  a  prohibition,  the  opportunity 
'5  Wanting,  and  this  coUifion  of  laws  produces  a  moral  impoffibili- 
'y  of  ailing ;  for  what  is  prefcribed  i:i  genera!,  is  no  longer  fo  in 
"le  cafe  where  it  ca.-:not  be  donj  witliuut  commitriiig  an  aftion  . 
6  that 
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that  18  forbidden  ♦.    Upon  thif  mand  rcfts  tht  generally  receiv- 
ed maxim  that  we  are  not  juftifiaUein  empjoyicig  unlr^wful  means 
to  accompHlh  a  laudable  end9--aa»  feir  inflance»  in  dealing  with  a 
Tiew  togive  alms.    But  it  is  evident  that  the  qtieflbn  here  rcgaHi 
an  abfolute  prohibition,  or  thofe  cafes  to  which  the  geticral  prohi* 
Ution  is  truly  applicabley  and  therefore  cqulviil^nt  to  an  iibfolute 
one;  there  are^  however,  many  prohibitions  to  which  cirrum- 
fiances  form  an  exception.    Our  meaning  will  be  better  e^splain- 
ed  by  an  example.    It  is  cxprefsly  forbSBcn^  for  rcafons  to  me 
unknown,  to  pafs  through  a  certain  place  uoder  any  pretence 
whatfoever.    1  am  ordered  to  carry  a  tneflagc ;  1  find  every  other 
avenue  (hut  i  I  therefore  turn  back  rather  than  rake  my  parage    | 
over  that  ground  which  is  fo  ftridly  forbidden.     But  if  the  pm- 
hibition  to  pafs  be  only  a  general  one  with  a  view  to  prerent  anf 
injury  being  done  to  the  produdions  of  the  foil,  it  is  cafy  for     \ 
me  to  judge  that  the  orders  with  which  I  am  charged  ought  tg^,^ 
form  an  exception. 

As  to  what  relates  to  treaties,  we  are  not  obliged  to  aecom* 
pli(h  what  a  treaty  prefcribes,  any  farther  than  we  tuve  the  power* 
Now  we  have  not  a  power  to  do  what  another  treaty  fciiiidK  ] 
wherefore^  in  cafe  of  collifion,  an  exception  is  made  to  dieiB- 
jun£^ive  treaty,  and  the  .prohibitory  treaty  has  a  fuperiordaiats 
our  obfervance, — ^provided,  however,  that  all  circumftaooet  be 
in  other  refpe^ls  equal ;  for  it  will  prefentiy  appear,  for  infttacc^ 
that  a  fubfequent  treaty  cannot  derogate  from  a  prior  one  condid* 
ed  with  another  (late,  nor  hinder  its  cffefk  dire^iy  pr  indirefiiv* 

4.  The  dates  of  laws  or  treaties  fumi(h  new  reafons  for  ctti* 
bli(hing  the  exception  in  cafes  of  collifion.  Jf  the  celijlsif 
happen  between  two  affirmative  laws^  or  two  afprmativi  treaua 
concluded  between  the  Jame  pcrfons  or  the  fame  ftates^  that  wMA 
is  of  more  recent  date  claims  a  preference  over  the  older  one: 
for  it  is  evident,  that,  fince  both  laws  or  both  treaties  have  enw 
nated  from  the  fame  power,  the  fubfequent  a£l  was  capable  of 
derogating  from  the  former.  But  ftill  this  is  on  the  fuppoGtioo 
of  circumftances  being  in  other  refpefts  equal. — If  there  U  ' 
colltjion  between  two  treaties  made  with  two  different  powerty  W 
more  ancient  claims  the  preference  :  for,  no  engagement  of  a  con- 
trary tenor  could  be  contradted  in  the  fubfequent  treaty  \  ^ 
if  this  latter  be  found,  in  any  cafe,  incompatible  with  that  of 
more  ancient  date,  its  execution  is  confidered  as  impoffible,  be* 
caufe  the  perfon  proniiling  had  not  the  power  of  a£ting  cOO* 
trary  to  his  antecedent  engagements. 
^  jio.  5«   Of  two  laws  or  two  conventicns^  we  ought  (all  other  e'lreV^ 

$th  Kttle.    Jtances  being  equal)  to  prefer  the  cnc  which  is  Icfs  gaicral^  and  wbt^'^ 
approaches  nearer  to  the  point  In  quejlion  :  becaufc  fpccial  matted 


ok. 
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rhc  prohibitory  law  crcitc*,  in  that  particular  infUnccy  an  cxcq)tion  XO  ^   , 
i\ivc  law.     «« IViiiiic  urra  L-x  jubeal,  utra  vctct.     Nam  laepc  ca  quae  ^^^1 


*  The 
ioJQn6\iv 

quafi  excrptiuae  quadam  corri^crc  v^dciUr  illuii  qu.v  ju!)€C."     CicerO|  de  lo^*' 
ttoiie,  lib.  ii.  145.  -  c 
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admits  of  fewer  exceptions  than  that  which  is  general ;  it  is  en- 
joined with  greater  precifion,  and  appears  to  have  been  more 
pointedly  intended.  Let  us  make  ufe  of  the  following  example 
from  Puffcndorf  *  :•=— One  Jaw  forbids  us  to  appear  in  public  with 
arms  on  holidays  :  another  law  commands  us  to  turn  out  under 
anns>  and  repair  to  our  pofts,  as  foon  as  we  hear  the  found  of 
the  alarm-beli.  The  alarm  is  rung  on  a  holiday.  In  fuch  cafe 
we  muft  obey  the  latter  of  the  two  laws,  which  creates  an  ex- 
ception  to  the  former. 

6.  fVbat  will  not  admit  of  delay ^  is  to  bi  preferred  to  what  may  %  J»7- 
be  done  at  another  time.  For  this  is  the  mode  to  reconcile  every  ^^^ 
thing,  and  fulfil  both  obligations ;  whereas  if  we  gave  the  prefer^ 

cnce  to  the  one  which  might  be  fulfilled  at  another  time,  we 
would  unneceiTarily  reduce  ourfclves  to  the  alternative  of  falling 
in  our  obfervance  of  the  other. 

7.  ffTjen  two  duties  Jiand  in  competition^  that  one  which  is  thi     $  3»^- 
more  conjlderable^    the  more  praijeworthy^   and  produ^Iive  of  the "     ^ 
greater  utility^  is  entitled  to  the  preference.    This  rule  has  no  need 

uf  proof.  But  as  it  relates  to  duties  that  are  equally  in  our 
power,  and,  as  it  were,  at  our  option,  we  fhould  carefully  guard 
againft  the  erroneous  application  of  it  to  two  duties  which  do  not 
really  (land  in  competition,  but  of  which  the  one  abfolutely  pre* 
dudes  the  other, — our  obligation  to  fulfil  the  former  wholly  de- 
priving us  of  the  liberty  to  perform  the  latter.  For  inftancc,  it 
is  a  more  praife worthy  deed  to  defend  one  nation  againft  an  un«- 
juft  aggrefTor,  than  to  afiift  another  in  an  ofFenfive  war.  But  if 
the  latter  be  the  more  ancient  ally,  we  are  not  at  liberty  to  re- 
fufc  her  our  affiftance  and  give  it  to  the  former ;  for  we  ftand 
pre-engaged.  There  is  not,  ftriftly  fpeaking,  any  competition 
between  thcfe  two  duties :  they  do  not  lie  at  our  option :  the 
prior  engagement  renders  the  fecond  duty,  for  the  prefent,  im- 
prafiicabie.  However,  if  there  were  queftion  of  preferving  a 
new  ally  from  certain  ruin,  and  that  the  more  ancient  ally  were 
not  reduced  to  the  fame  extremity,  this  would  be  the  cafe  to 
which  the  foregoing  rule  fhould  be  applied* 

As  to  what  relates  to  laws  in  particular,  the  preference  is  un- 
doubtedly to  be  given  to  the  more  important  and  neceflary  ones. 
1  his  is  the  grand  rule  to  be  obferved  whenever  they  are  found 
to  clafh  with  each  other  \  it  is  the  rule  which  claims  the  greateft 
attention,  and  is  therefore  placed  by  Cicero  at  the  head  of  all 
the  rules  he  lays  down  on  the  fubjetu  f.  It  is  countera<3ing  the 
general  aim  of  the  legiflature,  and  the  great  end  of  the  laws,  to 
'^cglcft  one  of  great  importance,  under  pretence  of  obfervlng 
another  which  is  lefs  necelTary,  and  of  inferior  coufequence  :  in 

^  Ju«  Gent.  lib.  v.  cap.  %ii.  §  2^ 

f  **  Friniom  igifir  leges  oponci  contendere,  confiderando  ntra  lex  ad  majoret, 
''  kr«c  rft,  a«i  uiilioro,  ad  hohcliiorc,  ac  mMgis  nei-eCTarias  res  pert'neat.  £z 
*'  ^^0  coniicitur  ut,  ii  l?j;e*  dux,  aut  li  plurcs,  auc  quotquot  erwnt,  confcrvari  nou 
**  pof1i!>c,  qui.!  dlcrcoenc  inter  fe,  ca  maxime  confervandt  putecuTi  quae  ad  mau- 
"  &U4  re-  pvrtiuerc  vidciicur."     Cicero,  uhi  lupra. 
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fafty  fuch  conduct  is  criminal ;  for,  a  lefler  good^  if  it  exclude 
a  greateri  afTumes  the  nature  of  an  evil. 
§  3^9-  8.  //*  we  cantiot  acquit  ourfehes  at  the  fame  time  of  two  things 

8th  Rule,    promlfed  to  the  fame  perfcn^  it  refls  with  him  to  choofe  which  of  the 
two  we  arc  to  perform ;  for  he  may  difpenfe  with  the  other  on 
this  particular  occafion  ;  in  which  cafe  there  will  no  longer  be 
any  collifion  of  duties.     But  if  we  cannot  obtain  a  knowledge  of 
his  willj  we  are  to  frcfume  that  the  more  important  one  is  his 
choice  ;  and  ^mc  Jhonld  of  couric  give  that  the  preference*     Andy  in 
cafe  of  doubt ^  we  f?}ould  pei/oitn  the  one  to  which  we  are  the  more 
firongly  bound ; — it  being  prefumable  that  he  chofe  to  bind  us 
more  ilrongly  to  that  in  which  he  is  more  deeply  interefted. 
§  ?ao.         9-  Since  the  (Ironger  obligation  claims  a  preference  over  the 
9th  Rule,    weaker, — if  a  treaty  that  has  hccn  confirmed  by  an  oath  happens  /« 
claf/j  with  atiotbcr  treaty  that  has  not  been  [worn  tOj — ail  circum* 
fiances  being  in  other  rr/f-.t'i^ls  rqua!^  the  preference  is  to  be  given  tJ 
the  former ;  bccaiiic  the  oath  adds  a  new  force  to  the  obligation. 
But  as  it  makes  no  change  in  the  nature  of  treaties  (§  §  225,  &c.)^ 
it  cannot,  for  inibncc.  entitle  a  new  ally  to  a  preference  over  a 
more  ancient  ally  whofe  ivcaty  has  not  been  confirmed  by  an  oath. 
i  3'».  10.   For  the  fame  rcafv'n,  autl,  all  circumjlanccs  being  in  other 

icth  Rule,  yffpg^fs  equals  ivbat  is  oijr/nied  under  a  penalty  claims  a  preferewt 
over  that  which  is  not  enforced  bs  one^ — and  what  is  enjoined und(r 
a  greater  p-.-nalty^  ever  that  which  is  enforced  by  a  leffer ;  for  tlic 
penal  fanclion  and  convention  give  additional  force  to  the  obli- 
gation :  th«;y  prove  tliat  the  object  in  qucllion  was  more  earnefllv 
defired  *,  and  the  more  fo  iu  proj -onion  as  the  penalty  is  more 
or  lefs  feverc. 
^  ;S2.  All  the  rules  contained  in  thib  chapter  ought  to  be  combined  to- 

Gcncral  re-  rrethcr,  and  the  interpvccailon  be  made  in  fuch  manner  as  to  accord 
the  mniipcr  with  them  all,  fo  far  as  they  arc  applicable  to  the  cafe.  When 
of  obftTv-  thefc  rules  appear  to  clafh,  they  reciprocally  counterbalance  and 
ingaHthc  ]|,^^;j  ^.j^h  other,  according  to  their  llrengih  and  importance,  and 
ru?el  ^^*^    according  as  they  more  particularly  belong  to  the  cafe  in  queftion. 


CHAP,   xyiii. 

Of  the  Aluk  of  tamiuciun^  Difputes  bctzvccn  Nations. 


•^'Vf.    'T^tl^-  difputes  that  arife  between  n^itions  or  tlicir  rulers,  or^' 
n:rt;..n  on       X     8'-'"^^  either  from  eunteiled  ri;:hts  or  from  injuries  f^' 


(iv.jna'  (II- 

thisi'u'Dj'cci.  ceived.     A  iia:ion  cu^iit  t(^  preferve  llje  rights  which  belong   ^^ 


cr  ;  ?.v.d  th'.\  caro  cT  iier  own  l-.Tety  arid  glory  forbids  her  to  fu^' 
lit  to  injuries.     lUit  in  fuiruiing  the  duty  which  flio  owes  to  h^^" 


*  Tills  [9.  alio  tlic  rcaron  which  Cicoro  giv<.^-  :   «  X.nn  nmxlir.c  coixfcrvan ':» 
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felf,  (he  mud  not  forget  her  duties  to  others.  Thefe  two  viewSf 
combined  together,  will  fumifli  the  maxims  of  the  law  of  na^ 
tions  refpe£iing  the  mode  of  terminating  difputes  between  dif* 
ferent  dates. 

What  we  have  faid  in  Chap.  I.  IV.  and  V.  of  this  book,  dit     5  3»4* 
penfes  with  our  proving  here,  that  a  nation  ought  to  do  juftice  J^'Xi"*'' 
to  all  others  with  refpeft  to  their  pretenfions,  and  to  remove  aU  bound  to 
their  juft  fubjefts  of  complaint.     She  is  therefore  bound  to  ren-  p^e  fatis* 
der  to  each  nation  what  is  her  due, — lo  leave  her  in  the  peace*  fJ^^J^ 
aUe  enjoyment  of  her  rights, — to  repair  any  damage  that  (he  her-  juft  com- 
fclf  may  have  caufed,  or  any  injury  fhc  may  have  done, — to  give  pWntsof 
adequate  fatisfadlion  for  fuch  injuries  as  cannot  be  repaired,  and  ^^^*^* 
veafonable  fecurity  againft  any  injury  which  ihe  has  given  caufe 
to  apprehend,      i  hefe  are  fo  many  maxims  evidently  di6lated  by 
that  juftice  which  nations  as  well  as  individuals  are,  by  the  law 
of  nature,  bound  to  obferve. 

Every  one  is  at  liberty  to  recede  from  his  right,  to  relinquifli  a     §  3*5- 
luft  fubie£l  of  complaint,  and  to  forget  an  iniury.     But  the  ruler  ?**^  "•" 
of  a  nation  is  not,  in  this  relpeci,  lo  free  as  a  pnvate  individual,  abindon 
The  latter  may  attend  fole'y  to  the  voice  of  generofity;  and,  in  their  ri^hu 
an  afEiir  which  concerns  none  but  himfelf  alone,  he  may  indulge  *"^^?^^^ 
in  the  pleafure  which  he  derives  from  doing  good,  and  gratify  ^^^^ 
his  love  of  peace  and  quiet.     The  rcprefentative  of  a  nation,  the 
fovereign,  niu(t  not  confult  his  own  gratification,  or  fufter  him- 
(elf  to  be  guided  by  his  private  inclinations.     All  his  actions  muft 
be  dire£led  -to  the  greatelt:   advantage  of  the  ftnte,  combined 
with  the  general  interefts  of  mankind,  from  which*  it  is  infepa- 
rable.     It  behoves  the  prince,  on  every  occafion,  wifely  to  confi- 
der,  and  firmly  to  execute,  whatever  is  moft  falutary  to  the  ft  ate, 
mod  conformable  to  the  duties  of  the  nation  towards  other 
ftates, — and,  at  the  fame  time,  to  confult  jullice,  equity,  huma* 
Dity,  found  policy,  and  prudence.     The  rights  of  the  nation  are 
a  property  of  which  the  fovereign  is  only  the  truftee ;  and  he 
ought  not  to  difpofe  of  them  in  any  other  manner  than  he  has 
reafon  to  prefumd  the  nation  herfelf  would  difpofe  of  them.    Ard 
as  to  injuries,  it  is  often  laudable  in  a  citizen  gentroully  to  par-' 
don  them  :  he  lives  under  the  prote£lion  of  the  laws  ;  the  ma- 
gidrates  are  capable  of  defending  or  avenging  him  ag'iiiiil  thofe 
ungrateful  or  unprincipled  wretches  whom  his  indulgence  might 
encourage  to  a  repetition  of  the  offence.     A  nation  has  not  the 
£wnc  fecurity :  it  is  feldom  fafe  for  her  to  overlook  or  forgive  an 
injury,  unlefs  ftic  evidently  poiTefs  fufFicient  power  to  cruih  the 
ralh  aggreffor  who  has  dared  to  offend  her.     In  fuch  a  cafe,  in- 
deed, it  will  reflect  glory  on  her,  to  pardon  thofe  who  acknow* 
ledge  their  faults, — 

Parcere  fubjeHis^  et  debcllare  fvpcrbos  ; 

and  (he  may  do  it  with  fafety.  But  between  powers  that  are 
Dearly  equal,  th^  endurance  of  an  injury  M'ithout  ii.fifling  on 

T  2  con^plctc 
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complete  fatisfadion  for  it,  is  almoft  always  imputed  to  wcaknefs 
or  cowardice,  and  feldom  fails  long  to  fubjcft  the  injured  party 
to  further  wrongs  of  a  more  atrocious  nature.    Why  do  we  often 
fee  the  very  reverfe  of  this  conduft  purfued  by  thofc  who  fancy 
themfelves  poflcflcd  of  fouls  fo  highly  exalted  above  the  level  of 
the  reft  of  mankind  ?     Scarcely  can  they  receive  conceflions  fuf- 
ficiently  humble  from  weaker  ftates  who  have  had  the  misfor- 
tune to  offend  them  :  but  to  thofe  whom  they  would  find  it  dan- 
gerous to  puni(h,  they  behave  with  greater  moderation. 
^  516.         If  neither  of  the  nations  who  arc  engaged  in  a  difputc  thinks 
^«*"'^°Jf' proper  to  abandon  her  right  or  her  pretenfions,  the  contending 
fhe  !aw  of  P^rtica  are,  by  the  law  of  nature,  which  recommends  peace,  con- 
oAturcfor  cord,  and  charity,  bound  to  try  the  gentleft  methods  of  termi- 
'enninat-    natiiig  their  differences.     Thefe  arc, — firft,  an  amicable  accom- 
liifouics.'     modation, — Let  each  party  coolly  and  candidly  examine  the  fub^ 
jcct  of  the  difpute,  and  do  jiiftice  to  the  other  ;  or  let  him  whofc 
I.  Arnica-   right  IS  too  uncertain,  voluntarily  renounce  it.     There  are  even 
modation.'  ^ccafions  when  it  may  be  proper  for  him  who  has  the  clearer 
right,  to  renounce  it,  for  the  fake  of  preferving  peace« — occafions, 
which  it  is  the  part  of  prudence  to  difcover.     To  renounce  a 
right  in  this  manner,  is  not  abandoning  or  negleding  it.    People 
are  under  no  obligation  to  you  for  what  you  abandon  :  but  yoa 
gain  a  friend  in  the  party  to  whom  you  amicably  yield  up  what 
was  the  fubjeft  of  a  difpute. 
f  717-         Compromife  is  a  fecond  method  of  bringing  difputes  to  a 
••  ^*!^"     peaceable  termination.     It  is  an  agreement,  by  whicn,  without 
prooi  c.     pr^cifcly  deciding  on  the  juftice  of  the  jarring  pretenfions,  the 
parties  recede  on  both  fides,  and  determine  what  fhare  each  fhall 
have  of  the  thing  in  difpute,  or  agree  to  give  it  entirely  to  one  of 
the  claimants  on  condition  of  certain  indemnifications  granted 
to  the  other. 
J  ,29.         Mediation,  in  which  a  common  friend  interpofes  his  good  ofE- 
r  Media-  ccs,  frequently  proves  efficacious   in  engaging  the  contending 
^""*  parties  to  meet  each  other  half-way, — to  come  to  a  good  under- 

ftanding, — to  enter  into  an  agreement  or  compromife  refpefling 
their  rights, — and,  if  the  quellion  relates  to  an  injury,  to  offcf 
and  accept  a  r*:afonablc  fatisfaclion.  The  office  of  n>cdiator  re- 
quires as  great  a  ilegicj  of  intrgrity,  as  of  prudence  and  addrefs. 
He  ought  to  oi^fcrve  a  iliid  imparticility,  he  fhould  foftcn  the 
reproaches  of  the  difputants,  calm  their  refentments,  and  difpofc 
their  minds  lo  a  reconciliurion.  Hi>  duty  is  to  fPavour  well- 
foundi'd  <  liiims,  and  to  efred  the  rcftoration,  to  each  party,  of 
what  bc•iong^  to  liim :  but  he  ought  not  fcrupulouily  to  inffik  on 
rigiii  j  all  ice.  He  is  a  conciliator,  and  not  a  judge  :  his  buHnefs 
is  to  procure  pence j  and  he  oiij;ht  to  induce  him  who  has  right 
oil  his  llde  to  relax  foinethin;;  of  his  pretenfions^  if  neccfTary, 
with  a  view  to  fo  great  a  Mcifing. 

The  mediator  is  not  guari^ntce  for  the  treaty  which  he  has 
conduiSicd,  unlcfs  he  has  exprefsly  undertaken  to  guarantee  it. 
1  lull  is  an  cngagcmem  of  too  great  confequcnce  to  be  impofed 

on 
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on  any  one,  "withoot  his  own  confent  clearly  manifeiled.  At  pre- 
fcnt,  when  the  zfhlrs  of  the  fovercigns  of  Europe  are  fo  conneft- 
cd,  that  each  has  an  eye  on  what  pafTcs  between  thofc  who  arc 
the  mod  diftant,  mediation  is  a  mode  of  conciliation  much  ufed. 
Does  any  difpute  arife  ?  The  friendly  powers,  thofe  who  are 
afraid  of  feeing  the  flames  of  war  kindled,  oflPer  their  mediation, 
and  make  overtures  of  peace  and  accommodation. 

When  fovereigns  cannot  agree  about  their  pretenGons,  and  are  §  ^^9' 
ncverthelefs  defirous  of  preferring  or  reftoring  peace,  they  fome-  ^^^^^^^' 
times  fubmit  the  decifion  of  their  difputes  to  arbitrator;  chofen 
by  common  agreement.  When  once  the  contending  parties 
have  entered  into  articles  of  arbitration,  they  are  bound  to  abide 
by  the  fentence  of  the  arbitrators :  they  have  engaged  to  do  this ; 
and  the  faith  of  treaties  (hould  be  religioufly  obferved. 

If,  however,  the  arbitrators,  by  pronouncing  a  fentence  evi- 
dently unjuft  and  unreafonable,  (hould  forfeit  the  charader 
with  which  they  were  invefted,  their  judgment  would  defervc 
no  attention  :  the  parties  had  appealed  to  it  only  with  a  view  to 
the  decifion  of  doubtful  quedions*  Suppofe  a  board  of  arbitra- . 
tors  fhould,  by  way  of  reparation  for  fome  offence,  condemn  a 
fovereign  ftate  to  become  fubje£t  to  the  (late  (he  has  offended, 
will  any  man  of  fenfe  aflert  that  (he  is  bound  to  fubmit  to 
fuch  decifion  ?  If  the  injuftice  is  of  fmall  confequence,  it  (hould 
be  borne  for  the  fake  of  peace ;  and  if  it  is  not  abfolutely  evi- 
dent, we  ought  to  endure  ir,  as  an  evil  to  which  we  have  volun- 
tarily expofed  ourfelves.  For  if  it  were  neceffary  that  we  (hould 
be  convinced  of  the  juftice  of  a  fentence  before  we  would  fubmic 
to  it,  it  would  be  of  very  little  ufe  to  appoint  arbitrators. 

There  is  no  reafon  to  apprehend,  that,  by  allowing  the  parties 
a  liberty  of  refu(ing  to  fubmit  to  a  maniieilly  unjuft  and  un-* 
reafonable  fentence,  we  (hould  render  arbitration  ufelefs :  our 
decifion  is  by  no  means  repugnant  to    the  nature  of  recogni- 
(ances  or  arbitration  articles.    There  can  be  no  dif&culty  in  the 
affair,  except  in  cafe  of  the  parties  having   figned   vague   and 
unlimited  articles,  in  which   they  have   not    precifely  fpeci(ied 
the  fubje£l  of  the  difpute,  or  marked  the  bounds  ot  their  op- 
pofite  pretenfions.     It    may  then  happen,  as  in   the  example 
jud  alleged,  that  the  arbitrators  will  exceed  their  power,  and 
pronounce  on  what  has  not  been  really  fubmitted  to  their  de- 
ciGon.     Being  called  in  to  determine  what  fatisfa£lion  a  (late 
ought  to  make  for  an  offence,  they  may  condemn  her  to  be* 
come  fubje£k  to  the  ftate  (he  has  oflTended.     But  (he  certainly 
never  gave  them  fo  extenfive  a  power;   and  their  abfurd  fen- 
tence is  not  binding.     In  order   to   obviate  all  difficulty^  and 
cut  off  every  pretext  of  which  fraud  might  make  a  handle,  it 
is  ncccfTary  that  the  arbitration  articles  fliould  precifely  fpecir- 
fy  the  fubjefl  in  difpute,  the  refpeftive  and  oppofite  preten- 
Gons of  the  parties,  the  demands  of  the  one,  and  the  objec- 
tions of   the  other.      Thefe    conftitute  the  whole  of  whai  is 
fubmitted  to  tlie  decifioo  of  the  arbitrators  >   and   it  is  upon 

T  3  thefc 


278  MODE  OF  TERMINATING      B.  H.  Ch.  XVIII. 

thcfe  points  alone  that  the  parties  promife  to  abide  by  their 
judgment.  If  then  their  fentcnce  be  confined  within  thcfc  pre- 
cife  bounds,  the  difputants  muft  acquiefce  in  it.  They  can- 
not fay  that  it  is  manifcflly  unjufl,  fince  it  is  pronounced  on 
a  que  It  ion  which  they  have  themfelves  rendered  doubtful  by 
the  difcordance  of  their  claims,  and  which  has  been  referred, 
as  fuch,  to  the  decision  of  the  arbitrators.  Before  they  can 
pretend  to  evade  fuch  a  fcntcnce,  they  fliould  prove,  by  incon- 
teflable  fads,  that  it  was  the  offspring  of  corruption  or  fla- 
grant partiality. 

Arbitration  is  a  very  rer.fcnable  mode,  and  one  that  is  pcrfcflly 
conformable  to  the  law  of  nature,  for  the  decifion  of  every  difpute 
which  does  not  direcJIy  intercft  the  fafety  of  the  nation.  Though 
the  claim  of  juftice  may  be  miftaken  by  the  arbitrators,  ic  is 
ftill  more  to  be  feared  that  it  will  be  overpowered  in  an  appeal 
to  the  fword.     The  Swifs  have  had  the  precaution,  in  a!)  their 
alliances  among  themfelves,  and  even  in  thofe  they  have  con- 
tracted with  the  neiglibouri!'.^;  powers,  to  agree  before-hand  oa 
the  manner  in  which  lliLir  diiputes  were  to  be  fubmitted  to  arbi- 
trators, in  cafe  they  could  not  adjuft  them  in  an  amicable  manner. 
This  wife  precaution  has  not  a  little  contributed  to  maintain  the 
Helvetic  republic  in  that  llouriftiing  ftatc  which  fecures  her  li- 
berty, and  renders  her  rcfpedlable  throughout  Europe. 
§  ^.'5'».  In  order  to  put  in  pra6tice  any  of  thefe  methods,  it  is  necef- 

ZoniiTcn-  f^^y  jq  fpcak  with  each  other,  and  to  confer  together.  Confe- 
■oiigrclTcs.  ''cnces  and  congrefles  are  therefore  a  mode  of' conciliation,  which 
the  law  of  nature  recommends  to  nations,  as  well  calculated  to 
bring  their  dilTerences  to  an  amicable:  termination.  Congrcfles 
are  aHcmhlics  of  plenipotentiaries  appointed  to  find  out  means  of 
conciiiaiion,  and  to  difcuis  a!id  adjufl  the  reciprocal  preienfions 
of  the  contending  parties.  To  alFord  the  profped  of  a  happy  if- 
fue  of  their  deliberations,  Inch  meetings  fhuuld  be  formed  and 
directed  by  a  fincere  delire  of  peace  and  concord.  In  the  pre- 
fent  century,  Europe  has  witnefied  two  general  congrefles, — that 
of  Cambray  *,  and  that  of  SoiiTons  t> — both  tedious  farces  acled 
on  the  pt^liticnl  theatre,  in  winch  tlie  principal  performers  were 
Icfs  defirt^us  of  coming  to  an  acconunodation  than  of  appearing 
to  defirc  it. 
f  '-r'.  In  order  at  prcfent  to  afcertain  in  what  manner  and  how  faf 

^-  ■    •'  '■."'  a  nation  is  ho:ir.d  ro  relort  or  accede  to  thefe  various  modes  of  ac- 
n.Vw  ■  Vi  ^  ccnimcHiation,  ai-d  whicii  of  them  ihc  ought  to  prefer,  it  b^rconics 
-  i -t'-t        ncrefiiiry,  in  the  firft  place,  to  diilinguilli  between  cal'cs  that  ^^^ 
ir.   ■■;■  .i';t-  cvi(L-  It,  :\v:[  thofe  thih  ;-re  doubtful.    Docs  the  queition  rcbtc:  to 
"''*^'"  ^  a  ri;;i'.i  'iiit  i>  clear,  ceitain,  and  inonteitable  ?   A  foverei-j;n»  *^ 
he  jM.jiU'jT.'s  fiiiri<.  iei.t  llrength,  may  peremptorily  profeeiitc  ai»" 
det;-nd  tliat  ri  ihr,  \viih.)nt  expofmg  it  to  th.e  doubtful  ilfue  of  ^^ 
nrhitrat;.;!.     iSh.ill  be  lii!)mit  to  negotiate  pnd  compound  io^  * 
t!:ir:g  tli.;t  evidently  belongs  tj  liim,  and  which  ib  dilputed  witl^"" 
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out  theleaft  fhadowof  juftice  ?  Much  lefs  will  he  Aibjefl  it  to 
arbitration.  But  he  ought  not  to  neglefl  thofe  methods  of  con- 
ciliation, which,  without  endangering  his  own  right,  may  induce 
his  opponent  to  liften  to  reafon, — fuch  as  mediation  and  confe- 
rences. Nature  gives  us  no  right  to  have  recourfe  to  forcible 
means,  except  where  gentle  and  pacific  methods  prove  ineffec- 
tual. It  is  not  permitted  to  be  fo  inflexible  in  uncertain  and 
doubtful  queftions.  Who  will  dare  to  infift  that  another  fliall 
immediately,  and  without  examination,  relinquifli  to  him  a  dif- 
putable  right  ?  This  would  be  a  means  of  rendering  wars  per- 
petual and  inevitable.  Both  the  contending  parties  may  be 
equally  convinced  of  the  jh^^^^^  of  ^hcir  claims  :  why,  therefore, 
fhould  either  yield  to  the  other  ?  In  fuch  a  cafe,  they  can  only 
demand  an  examination  of  the  queftion,  propofe  a  conference  or 
an  arbitration,  or  offer  to  fettle  the  point  by  articles  of  agree- 
ment. 

In  the  difputes  that  arife  between  fovereigns,  it  is  moreover  S  r?*-. 
nccefTary  to  make  a  proper  diftinftion  between  efTential  rights  .^^g*^^*^ 
and  rights  of  inferior  importance:  for,  according  to  the  differ- thofc  of  left 
cncc  in  the  two  cafes,  a  different  line  of  conduft  is  to  be  purfued.  import-. 
A  nation  is  under  many  obligations  of  duty  towards  herfelf,  to-'"*^** 
wards  other  nations,  and  towards  the  great  fociety  of  mankind. 
Wc  know  that  the  duties  we  owe  to  ourfelves  arc,  generally 
fpeaking,  paramount  to  thofe  we  owe  to  others :  but  this  is  to  be 
underftood  only  of  fuch  duties  as  bear  fome  proportion  to  each 
other.  We  cannot  refufc,  in  fome  degree,  to  forget  ourfelves 
with  refpeft  to  interefts  that  are  not  efTential,  and  to  make  fome 
facrificcs,  in  order  to  afTifl  other  pcrfons,  and  efpecially  for  the 
greater  benefit  of  human  fociety :  and  let  us  even  remark,  that 
wc  arc  invited  by  our  own  advantage,  by  our  own  fafcty,  to  make 
thcfc  generous  lacrifices ;  for  the  private  good  of  each  is  inti- 
mately connected  with  the  general  happincfs.  What  idea  fhould 
we  entertain  of  a  prince  or  a  nation  who  would  rcfufe  to  give  up 
the  fmalleft  advantage  for  the  fake  of  procuring  to  the  world  the 
ineftimable  bleffings  of  peace  ?  Every  power  therefore  owes  this 
rcfpecl  to  the  happincfs  of  human  fociety,  to  fhcw  himfelf  open 
to  every  mode  of  conciliation,  in  qucitions  relating  to  interefts 
which  are  neither  efTential  nor  of  great  importance.  If  he  expofes 
himfelf  to  the  lofs  of  fomcthing  by  an  accommodation,  by  a 
compromife,  or  by  an  arbitration,  he  oujrht  to  be  fcnfible  what 
are  the  dangers,  the  cvik,  the  calami^ici  of  war,  and  to  confider 
that  peace  is  well  worth  a  fmall  facrificc. 

But  if  any  one  would  rob  a  nation  of  one  of  her  efTential  rights, 
or  a  right  without  which  fhe  could  not  hone  to  fupport  her  na- 
tional exiftence, — if  an  ambitious  neighbour  threatens  the  liberty 
of  a  republic, — ^if  he  attempts  to  fubjugate  and  enflave  her, — fhe 
will  take  counfcl  only  from  her  own  coura;5e.  She  will  not  even 
attempt  the  mode  of  conferences  on  fo  odious  a  prct^nfion :  fhe 
will,  in  fuch  a  quarrol,  e.xert  her  utmoll  efforts  cxhault  every 

T  4  rcfource, 
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refourcCf  and  glorioufly  lavifh  her  blood  to  the  laft  drop  if  necef* 
fary.  To  liften  to  the  fmalleft  propofition,  is  putting  Cfcry 
thing  to  the  riik.     On  fuch  an  occafion  (he  may  truly  fay-"- 

Una  falus nullam  fperare  faitttem  : 

and  if  fortune  prove   unfavourable,  a  free  people  will  prefer 

death  to  fervitude.    What  would  have  become  of  Rome,  had  (he 

liftened  to  timid  counfels,  when  Hannibal  was  encamped  before 

her  wails  ?  The  Swifs,  ever  fo  ready  to  embrace  pacific  mcafures 

or  fubmit  to  le^^al  declfions  in  difputes  refpefliug  lefs  eflential 

points,  have  uniformly  fpurned  at  all  idea  of  compromife  with 

thofe  who  harboured  defigns  againft  their  liberty.     Thty  cren 

refufed  on  fuch  occafions  to  fubmit  their  difputes  to  arbitratioDi 

or  to  the  judgment  of  the  emperors*. 

5  335-         In  doubtful  caufes  which  do  not  involve  efiential  points,  if  one 

How  we     Qf  ^j^^.  parties  will  not  accede  cither  to  a  conference,  an  accom- 

right  of      modaticn,  a  compromife,  or  an  arbitration,  the  other  has  only  the 

having  rt-  laft  refource  for  the  defence  of  himfelf  and  his  rights, — an  appeal 

for«*i  ^°     ^°  ^^^^  fword  i  and  he  has  juftice  on  his  fide  in  taking  up  armi 

doubtful     againft  fo  untraftable  an  adverfary.     For,  in  a  doubtful  caufci 

caufc,        -wc  can  only  demand  all  the  reafonable  methods  of  elucidadng 

the  queftion,  and  of  deciding  or  accommodating   the  difpote 

(§330-  , 

§  .??4-        But  let  us  never  lofe  fight  of  what  a  nation  owes  to  her  ownie* 

wi?hout"at-  c'^^r^^yi  "Cf  ^^  '^"''•^  prudence  by  which  (he  ought  conftantly  to  be 
tcmptinj*  directed.  To  authorife  her  to  have  recourfe  to  arms,  it  is  notal* 
other  me.i-  ways  neccflary  that  every  conciliatory  mcafure  be  firft  cxprcfsly 
furcs.  rejcded  :  it  is  fuflicient  that  fhe  have  every  reafon  to  believe  that 

the  enemy  would  not  enter  into  thofe  meafures  with  finccrityf— 
that  they  could  not  be  brought  to  terminate  in  a  happy  refulti 
— and  that  the  intervening  delay  would  only  expofe  her  to  a 
greater  danger  of  being  overpowered.    This  maxim  is  inconielh- 
t>lc  5  but  its  application  in  praftice  is  very  delicate.    A  fovercign 
who  would  not  be  confidered  as  a  difturber  of  the  public  peace, 
will  not  be  induced  abruptly  to  attack  him  who  has  not  refufed  to 
recede  to  pacific  meafures,  unJefs  he  be  able  to  jullify  hisconducl 
in  the  eyes  of  all  mankind,  by  proving  that  he  has  reafon  to  con- 
fider  thofe  peaceable  appearances  as  an  artifice  employed  for  the 
purpofe  of  amufing  liim,  and  taking  him  by  fiirprife.   To  make  his 
bare  fufpicions  fcrve  as  fufficient  authority  for  fuch  a  ftep,  would 
be  fapping  every  foundation  on  which  refts  the  fecurity  of  nations. 
^  i^«;.         The  faith  ot  pne  nation  has  ever  been  fufpefted  by  anoihcr, 

Voluntary 

t?^  so  "^'        *  When,  in  ihc  y/r.r  1 355,  they  ru!)mlttea  iheir  liifTcrcrccs  with  the  dukes .  f  Au- 

tv"f  b"<fl  ^■^'^'  *"  '■^■*'*^'^"  ^"  *^^  countries  of  Zuji  ai.d  CUans,  to  the  arbitration  li  Ch^rlti 

'*'       J*"    *  IV.  it  wnf  ni^t  without  tins  prdmiiid  y  condition,  that  the  tmjjcror  (hnu  d  iiot 

touvh  the  liberty  of  thole  countries,  nor  tlicir  aili«ncc  with  tlie  crher  can'oiA 

Tfchudi,  p.  4ty,  &c.— Pettier,  p.  ?-.— Hilk>ry  of  the   Helvetic  Coiil.dcrAty,  by 

Vc  VVattevil.c,  book  iv.  at  the  bcginiiing. 

and 
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and  fad  experience  but  too  plainly  proves  that  this  diftruft  is  not 
iil-founded.  Independence  and  impunitr  are  a  touchftone  that 
(lifcovers  the  alloy  of  the  human  heart :  tne  private  individual  af- 
furoes  the  chara£ber  of  candour  and  probity ;  and»  in  default  of 
the  reality,  his  dependence  frequently  obliges  him  to  exhibit  in 
bis  condufl  at  lealt  the  appearance  of  thofe  virtues.  The  great 
man,  who  is  independent,  boafls  dill  more  of  them  in  his  dif-* 
coarfc ;  but  as  foon  as  he  finds  himfelf  poflefled  of  fuperior 
Brength,  he  fcnrccly  endeavours  to  fave  appearances,  unlefs  his 
heart  be  moulded  of  materials  which,  unfortunately,  are  very 
rare  indeed:  and  if  powerful  iiiterefts  intervene,  he  will  give 
himfelf  a  latitude  in  the  purfuit  of  meafures  that  would  co- 
ver a  private  perfon  with  fhame  and  infamy.  When,  there- 
fore,  a  nation  pretends  that  it  would  be  dangerous  for  her  to 
attempt  pacific  meafures,  fhe  can  find  abundance  of  pretexts  to 
give  a  colour  of  judice  to  her  precipitation  in  having  recourfe  to 
arms.  And  as  ui  virtue  of  the  natural  liberty  of  nations,  each 
one  is  free  to  judge  in  her  own  confcience  how  (he  ouj^ht  to  afby 
and  has  a  ri^ht  to  make  her  own  judgment  the  fole  guide  of  her 
conduct  with  refpect  to  her  duties  in  every  thing  that  is  not  de- 
termined by  the  perfe£k  rights  of  another  (Prelim.  §  20),  it  be- 
bngs  to  each  nation  to  ju(%e  whether  her  Gtuation  will  admit  of 
pacific  meafures,  before  (he  has  recourfe  to  arms.  Now,  as  the 
voluntary  law  of  nations  ordains,  that,  for  thefe  reafons,  we 
fluHild  elleem  lawful  whatever  a  nation  thinks  proper  to  do  in 
rirme  of  her  natural  liberty  (Prelim.  §  21},  by  that  fame  volun- 
tary law,  nations  are  bound  to  confuier  as  lawful  the  condu£l  of 
that  power  who  fuddenly  takes  up  arms  in  a  doubtful  caufe,  and 
itcempts  to  force  his  enemv  to  come  to  terms,  without  having 
previouflv  tried  pacific  mealures.  Louis  XiV.  was  in  the  heart 
of  the  Netherlands  before  it  was  known  in  Spain  that  he  laid 
claim  to  the  fovereignry  of  a  part  of  thofe  rich  provinces  in  right 
of  the  queen  his  wife.  The  king  of  Pruflia,  in  1741*  publifhed 
hb  manifefto  in  Silefia,  at  the  head  of  fixty  thoufand  men« 
Thate  princes  might  have  wife  and  juft  reafons  for  a£ting  thus : 
and  thb  is  fufficient  at  the  tribunal  of  the  voluntary  law  of  na- 
Bnt  a  thing  which  that  law  tolerates  through  neceflity,  may 


be  femid  very  umuft  in  itfelf :  and  a  prince  who  puu  it  in  pradice^ 
may  render  himklf  very  guilty  in  the  light  of  his  own  confcience, 
and  very  unjuft  towards  him  whom  he  attacks,  though  he  is  not 
accountable  for  it  to  other  nations,  as  he  cannot  be  accufed  of  vio* 
lating  the  general  rules  which  they  are  bound  to  obferve  towards 
each  other.  But  if  he  abufes  this  libeny,  he  gives  all  nations 
caufe  to  hate  and  fufpe£t  him  j  he  au^horifes  them  to  confederate 
againft  him ;  and  thus,  while  he  thinks  he  is  promoting  his  inter- 
efts*  he  fometimes  irretrievably  ruins  them. 

A  fovercign  ought,  in  all  his  quarrels,  to  entertain  a  fincere  de-    $  jjs. 
Bie  of  rendering  juftice  and  prelerving  peace.    He  is  bound,  be-  F-qtu;^^!* 
fore  he  take  up  arms  and  alfo  after  having  taken  them  up,  toj^*^*^" 
Dficr  equitable  conditions  :  and  then  aloue  he  is  jullifiable  in  ap>  tcroL 

pealing 
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fjenling  to  the  fword  againft  an  obdinate  enemy  who  refufes  to 
iilen  to  the  voice  of  juftice  or  equity. 
^  ^ir.         It  is  the  bufincfs  of  the  appellant  to  prove  his  right;  for  he 
P« ffiilbr's  ought  to  fhew  a  good  foundation  for  demanding  a  thing  which 
cimibtful     ^^  ^^°^s  "^'  poffcfs.     He  muft  have  a  title  :  and  people  arc  not 
Cafe*.         oblij:ed  to  rcfpeft  that  title  any  farther  than  he  fhews  its  validit?. 
The  pofTcflbr  may  therefore  remain  in  poflcflion  till  proof  be  aa- 
duccd  to  convince  him  that  his  poiTcfTion  is  unjuft.     As  long  as 
that  remains  undone,  he  has  a  right  to  maintain  himfelf  in  it, and 
even  to  recover  it  by  force,  if  he  has  been  defpoiled  of  it.    Con- 
fequentl)'  it  is  not  allowable  to  take  up  arms  in  order  to  obtain  pof- 
fefiion  of  a  thing  to  which  the  cbimant  has  but  an  uncertain  or 
doubtful  right.    He  is  only  juflifiablc  in  compelling  the  poflcflbr, 
by  force  of  arms  if  iiccefTaTy,  to  come  to  a  difcuflion  of  tlie  qucf- 
tion,  to  accede  to  fome  re:ifo!U;bIc  n"nclj  of  dccifion  or  accommo- 
dation, or,  finully,  to  fettle  the  point  by  articles  of  agreement 
upon  an  equitable  footiiig  (§  333). 
5  n^.         If  the  fubjedi  of  the  difjjutc  be  ?.n  injury  received,  the  offended 
triri^/rJan  P^^^Y  o"ght  to  foIIow  the  rulcs  wc  havc  jiiil  eftabliflicd.    His 
iriury  is  to  own  advantage,  and  that  of  huiTUin  fc>ciety,  require,  that,  previ- 
bciimghc.   Qus  to  taking  up  arms,  he  flioulJ  try  every  pacitic  mode  of  ob- 
taining either  a  reparation  of  the  injury  or  a  juil  fatisfadion, un* 
lefs  there  be  fubftantial  reafons  to  difpenfc  with  his  recurrence 
to  fuch  meafures  (§  334)-     This  modcmrion,  this  circumfpec- 
tion,  is  the  more  becnnniig,  and  in  general  even  indifpeiifable,a5 
the  aflion  which  wc  look  upon  a.-i  an  injury  docs  not  always  p^ 
cc-^d  from  a  (lcn;;n  to  o^'.'ciul  us,  and  is  fomctimcs  rather  a  mif- 
t.ike,  than  an  ',\(t  ofinilicc     It  even  frequently  happens  that  the 
injury  is  done  by  inferior  rcrfons,  without  their  fovereign  having 
any  fhare  in  it  :  anil  on  tlicf*  occafions  it  is  natural  to  prcfume 
th;:t  he  v/ill  not  refufe  us  a  jull:  fa -.is  fa  tl  ion.     When  fome  petty 
ofjiccrsj  not  lo.^<:  lincc,  violated  the  territory  of  Savoy  in  orderto 
raiTV  ()i7  from  il--. net*  a  nctcJ  fmu'^':iir<^  chief,  the  kinjiofSar- 
dinia  cnufc;'  his  vonirl.iints  to  be  I-.iiil  befoie  the  court  of  France; 
and  f  (ni\'3  XV.  thought  it  no  derc^i^atlon  to  his  greatnefs  to  fend 
an  i.nin.iiThdor  cxtvac'r.liniiry  to  Turin  to  give   faiisfaclion  for 
tl.r.t  vioI::ice.     Thus  nn  r.fy.iir  of  fo  delicate  a  nature  v/as  termi- 
r:i'-.\!  i:i  r.  manner  ee.r.  dly  honourahlj  to  t:ic  tv/o  kings. 
'  :-■!.  Wlun  a  naiion  c^.'.i.iot  ('btp.in  jufiicc,  v.'hetlier  for  a  wronger 

tl-n   '"'       ^■''  ii^j'-ry)  ^hc  has  a  f!;.ht  to  do  lierfclf  juiliee.     But  before llic 
(Ivciar-j  vvT.i-  (of  which  wc  fiuill  treat  in  the  following  book),  there 
are  v.v.'io;iS  nivJtJiods  pr..aifed  among  nations,  which  remain  to  be 
tr^iired  iiL  Iieve.     A;ro:;;;  ihofe  mctliods  of  obtaining  fatisfaclion, 
}..:..  been  n. ekor.cil  wh/it  is  called  the  law  of  retaliation,  accord- 
:'.:::  U)  w]ii;:;i  wc  \r.,\V.-:  another  lulTer  precifely  as  much  evil  as  be 
}i...;  /(.Mr.     M;:;:y  ::.;ve  extolled  tliat  law,  as  being  founded  in  the 
i":.-i-.  U/:  julliie  :-- :::u!  can  wc  be  furprifed  at  their  having  p:o- 
y. •'.::'.  h  to  princvs,  !'::^ce  they  have  prefumcd  to  make  it  a  rule 
c.  ..:^  f::r  tl:e   il.irv  l.:r;-.:llf  ?  The  anelcnts  CijIKd  it   the  law  of 
ri.»,;[.;;/...:j:l.i;;i.     'ihe  id^a  is  wholly  derheJ  ircm  the  obfcure 


B.  n.  Ch.  XVm.     NATIONAL  DISPUTES.  •Bj 

and  falfc  noli<  n  which  rtprcfcnts  evil  af?  t- fll-ntlally  and  in  its  own 
nature  w<^  'thy  (»f  puniihment.  Wc  have  (hewn  above  (Book  I. 
^  i^»«^),  v^hat  is  the  true  origin  of  the  right  of  punifhing  * ; 
whence  \^e  have  deduced  the  true  and  juft  proportion  of  penal- 
ties (B(K)k  I.  ^  '70*  I-^^  "'^  ^^y  ^hf^j  that  a  nation  may  punilh 
another  which  has  done  her  ar^  i  'jury,  as  wc  have  fhcwn  above 
(fee  Chap.  IV.  and  VI.  of  this  li  ;ok),  if  the  laf^er  rcfufes  to 
jrive  her  a  juft  fatisf;i£lion :  bat  Ihc  has  not  a  ri^ht  to  extend  the 
penalty  beyond  what  her  own  fafcty  requires.  R*:taliation,  whi*  h 
IS  unjuft  brtween  private  perfons,  would  be  much  more  fo  be- 
tween nations,  becaufc  it  would,  in  the  latter  cafe,  be  difficult 
to  make  the  punifhment  fall  on  thofe  who  had  done  the  injury. 
What  right  have  you  to  (  ut  oft  the  nofe  and  ears  of  the  embafla* 
dor  of  a  barbarian  who  had  treated  your  embafl'ador  in  that  man- 
ner ?  As  to  thofc  reprifals  in  time  of  war  which  partake  of  the 
nature  of  retali.ition,  they  are  jufliiied  on  other  principles  )  and 
we  (hall  fpeak  of  them  in  their  proper  place.  The  only  truth  in 
this  idea  of  retaliation  is,  that,  all  circumftanccs  being  in  other 
lefpefts  equal,  the  punifliment  ought  to  bear  fome  proportion  to 
the  e*.  it  fur  wliich  we  mean  to  inflid  it, — the  very  obje£t  and 
foundation  of  pr.iiifhment  requiring  tluis  much. 

It  is  not  always  ncccfl^iry  to  have  rcrourfc  to  arms,  in  order  to  „*.'^*** 
puni(h  a  nation.    The  offended  party  m.iy,  by  u-ay  of  panifli   m*dB*of 
ment,  deprive  her  of  the  privileges  the  enjoyed  in  his  dominions, —  putiiOring^ 
feize  on  fome  of  her  property,  if  he  has  an  opportunity, — ^and  dc-  T^''!*^' 
tain  it  til!  (he  has  given  him  fufficicnt  fatisfartion.  courSftiT 

When  a  fovereign  is  not  fatisfied  with  the  manner  in  which  armi. 
his  fubjccls  are  treated  by  the  laws  and  cuftoms  of  another  na-  *  j^,, 
tbn,  he  is  at  liberty  to  declare  that  he  v,  ill  treat  the  fubjcfts  of  Retxtion. 
that  nation  in  the  fame  manner  as  his  arc  treated.  This  is  what 
IS  called  rttcrt-.o^t.  There  is  nothing  in  this,  but  what  is  con- 
farmable  to  juiUce  and  found  policy.  No  one  can  complain  on 
receiving  the  fame  treatment  which  he  gives  to  others.  Thus 
the  king  of  Poland,  eleftor  of  Saxonv,  enforces  the  law  of  ef- 
cheatage  only  againft  the  fubje^s  of  thofe  princes  who  make  the 
Saxons  liable  to  it.  'lliis  rerortion  may  alfo  take  place  with  re- 
fpc£l  to  certain  regulations  of  which  mtc  have  no  right  to  com- 
plain, and  wiiich  we  are  even  obliged  to  approve,  though  it  is 
proper  to  guard  .i^ainft  their  effect,  by  imitating  them.  Such 
art  the  orders  rehiring  to  the  importation  or  exportation  of  cer- 
tain commodities  or  merchandife.  On  the  other  hand,  circum- 
ftanccs frequently  f.irbid  us  to  have  recourfe  to  retortion.  In  this 
r?fpe£t,  each  nation  may  acl  according  to  the  di£lates  of  her  own 
prudence. 

Rcprifals  are  ufed  between  nation  and  nation,  in  order  to  do     ^  us- 
themfelves  juft  ice  when  they  cannot  other  wife  obtain  it.    If  a  na-  RepntiS*- 
tion  has  taken  poffelTion  of  what  belong^to  another,—  if  (he  rcfufes 
K»  pay  a  debt,  to  repair  an  injury,  or  to  give  adequate  fatisfadton 

*  •  *  N*  jm,  «t  PUco  aic,  nemo  prude ni  puoit  quia  peccatmn  eft,  icdy  ac  peccctnr." 

for 
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for  it, — the  latter  may  feize  fomething  belonging  to  the  former, 
and  apply  it  to  her  own  advantage  till  (he  obtains  payment  of  what 
28  due  to  her,  together  with  intcreft  and  damages,— or  keep  ilai 
a  pledge  till  Ihe  Iyas  received  ample  I'atisfa^lion.     In  the  ianer    ' 
cafe,  it  is  rather  a  (toppnge  or  a  feizure,  than  reprifals  :  but  they 
are  frequently  confounded  in  common  language.     The  efiefls 
thus  feized  on  are  prefcrved  while  there  is  any  hope  of  obtaining 
fatisfadion  or  juflice.     As  foon  as  that  hope  difappears,  they  are 
confifcated,  anJ  then  the  reprif.ds  are  accompliflied.     If  the  two 
nations,  upon  this  ground  of  quarrel,  come  to  an  open  rupture, 
fatisfadion  is  confidered  as  refufcd  from  the  moment  that  war  is 
declared  or  hoflilities  commenced ;  and  then  alfo  the  efFeds  feized 
may  be  confiDcated. 
(  34).         It  is  only  upon  evidently  juft  grounds,  or  for  a  well-afcertained 
hat  is  re-  and  undeniable  debt,  that  the  law  of  nations  allows  us  to  make 
idcr***     reprifals.    For  he  who  advances  a  doubtful  pretenfion,  cannot  in 
cm  law-  the  firft  inftance  demand  any  thing  more  than  an  equitable  exa- 
^-  mination  of  his  right.     In  the  next  place,  before  he  proceed  to 

fuch  extremities,  he  fhould  be  able  to  fliew  that  he  has  inetFccku- 
ally  demanded  Juftice,  or  at  lead  that  he  has  every  reafon  to 
think  it  would  be  in  vain  for  him  to  demand  it.  Then  alooe 
does  it  become  lawful  for  him  to  take  the  matter  into  his  own 
hands,  and  do  himfclf  juflice.  It  would  be  too  inconfiflent  widi 
the  peace,  the  repofe,  and  the  fafety  of  nations,  with  their  mu- 
tual commerce,  and  the  duties  which  bind  them  to  each  other, 
that  each  one  (liould  be  authorifed  to  have  immcdintc  rccourfc  to 
violent  mcafures,  without  knowing  whether  there  exift  on  the 
other  fide  a  difpofition  to  do  her  jullicc,  or  to  refufe  i:. 

But  in  order  perfctlly  to  underlland  this  article,  it  mud  beob- 
ferved,  that  if,  in  a  difputable  cafe,  our  adverfary  cither  refufe* 
to  purfue  or  artfully  evades  the  neccffary  ftcps  for  bringing  th^ 
matter  to  the  proof, — if  he  does  not  candidly  and  fincerely  accede 
to  fome  pacific  mode  of  terminating  the  difpute, — cfpcciaily  if  h^ 
is  foremoti:  in  adopting  violent  mcalures,— he  gives  jullice  toou*" 
caufe  which  before  was  problematical :  we  may  then  have  rc-* 
courfe  to  reprifals,  or  the  feizure  of  his  efFefts,  in  order  to  com— 
pel  him  to  embrace  the  methods  of  conciliation  which  the  law  a» 
nature  prcfcribes.  This  is  the  i.ill  remaining  effort  previous  to  ^ 
commencement  of  open  hollilities. 
f  ^41.  AVe  have  chfcrved  above  (§  8i),  that  the  wealth  of  the  citi^ 

pon  what  ^cns  conftitiitcs  a  part  of  the  aggregate  wealth  of  a  nation, — that^ 
ifaKare  between  flatc  and  (late,  the  private  property  of  the  members  i^ 
ndc.  confidered  as  belonging  to  the  body,  and  is  anfwerable  for  th^ 
debts  of  that  body  (§  Sz):  whence  it  follows,  that  in  reprifals 
we  fei/e  on  the  property  of  the  fuhjetl  juil  as  we  would  on  thaC^ 
of  the  Ibite  or  fovereigii.  Every  thing  that  belongs  to  the  na^' 
tion  is  fubjeft  to  reprifals,  whenever  it  can  be  feized,  providec^ 
it  he  not  a  depofit  imruiied  to  the  public  faith.  As  it  is  onlyii^- 
coi'ifcciurnce  of  tb.;it  confKiep.ee  which  the  proprietor  has  placect 
in  our  good-faith,  that  we  happ::a  to  have  fuch  dcpoGt  in  our^^ 

hands^ 
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lands,  it  ought  to  be  refpc^ted,  even  in  cafe  of  open  war.  Such 
s  the  conduct  obfenred  in  France,  England,  and  elfewhere,  with 
efpecl  to  the  money  which  foreigners  have  placed  in  the  public 
unds. 

He  who  makes  reprifals  agairift  a  nation,  on  the  property  of    i  34 <• 
ts  members  indifcriminately,  cannot  be  taxed  with  feizine  the  '''h^J^*^^ 
iropertv  of  an  innocent  perfon  for  the  debt  of  another :  for  in  ^mjHriSkte 
his  caie  the  fovereign  is  to  compenfate  thofc  of  his  fubje<5ls  thnfc  who 
)n  whom*thc  reprifals  fall  -,  it  is  a  debt  of  the  ftate  or  nation,  of  ^**^''^r  '«- 
vhich  each  citizen  ought  only  to  pay  his  quota  *•  ^' 

It  in  only  between  (late  and  ftate  that  all  the  property  of  the     §  ^(46. 
Jidividuals  is  confidercd  as  belonging  to  the  nation.    Sovereigns  "^^^  ^«J^- 
nafa£l  their  affairs  between  themfelves  j  they  carry  on  bufinefs  ^n  oMciT* 
vith  each  other  direftly,  and  can  only  confider  a  foreign  nation  rcpriijikk 
IS  a  fociety  of  men  who  have  but  one  common  intereft.    It  be- 
longs therefore  to  fovereigns  alone  to  make  and  order  reprifals  on 
!ke  footing  we  have  juft  dcfcribed.    Befides,  this  violent.  niea« 
fure  approaches  very  near  to  an  open  rupture,  and  is  frequently 
followed  by  one.     It  is  therefore  an  affair  of  too  ferious  a  na* 
ture  to  be  left  to  the  difcretion  of  private  individuals.     And  ac- 
rordtngly  we  fee,  that,  in  every  civilifed  (late,  a  fubjecl  who 
thinks  nimfelf  injured  by  a  foreign  nation*  has  recourfe  to  his 
bvereign  in  order  to  obtain  permiiirion  to  make  reprifals.     This 
is  what  the  French  call  applying  for  Utters  of  marque. 

We  may  make  reprifals  againft  a  nation  not  only  for  the  ac-     $  |47. 
tions  of  the  fovereign,  but  alfo  for  thofc  of  his  fubjccls :  and  this  '^'p^* 
may, take  place  when  the  ftate  or  the  fovereign  participates  in  the  \^i^i,t^  for 
a£l  of  his  fubjcfl,  and  rakes  it  upon  himfclf;    which  he  may  adiont  «f 
do  in  feveral  ways,  as  we  have  (hewn  in  Chap.  VL  of  this  Book.  »«* Ju*>j«^ 

In  the  fame  manner  the  fovereign  demands  Juft  ice,  or  ni^kes  ^|^„/°f  *^ 
nprifals,  not  only  for  his  own  concerns,  but  al(o  for  ihofe  of  his  ttijureUftb- 
iubjc£b,  whom  be  is  bound  to  protefl,  and  whofe  caufe  is  that  J«<^*- 
of  the  nation. 

But  to  grant  reprifals  againft  a  nation  in  favour  of  foreigners,  is     \  34!. 
rolct  himfclf  up  as  judge  between  ilui  nation  and  thofc  foreign-  8"  ^^^ 
ers  ;  which  no  fovereign  has  a  rii»ht  to  do.    The  caufc  of  repri-  J^]'^",^^ 
Us  ought  to  be  juit :  they  cu^h:  even  to  be  grounded  on  a  de- 
lial  oljuftice, — either  an  aclual  denial,  or  0:1c  which  there  is 
r<K>d  rrafon  co  apprehend  {%  34  j).     N  >\v  what  rij^ht  h:ivc  wc  10 
udgc  whether  the  complaint  of  :;  ilraiijcr  aj.;::.:t  z'a  indepcnft*::u 
Ucc  is  juft,  if  he  has  rc2liy  been  dcniL*:!  juiti  :e  r     If  it  be  objccl- 
^  that  we  may  efpoule  the  i;uarrel  cf  a::'jther  itate  in  a  war  that 
Ppcars  to  us  to  be  jud, — to  aiTit:  her,  and  cvrn  to  u:i::c  with 
ci'a"— ^he  cafe  is  diirerciu.     in  ^lanri'ig  fucceurs  a-^aintl  a  ns- 
**»»,  wc  do  not  detain  her  property  or  iier  p^-?plc  that  happen  to 
^  ^thin  our  territories  under  the  puhiic  fairh;  ;ind  in  declaring 
'^S'  againft  her,  v^e  I'aucr  ii^r  to  wuiiuraw  iicr  fubjc^s  and  net 

_^  Ob  the  fabjcA  rf  r-priuls  it  i:  ntcf^arv  ro  o'fuvc.  that  when  w<e  lilopc  iW 
^^^;eiit  at  iK-tiiyr  a  iu.tl-T  ni  .dc  .if  pr»t.Ji  ••  v  *»  t-at  vt  wat,  the  rtprifijt 
^  ^t  ri'it  til  he  jjif..r.4:.     Thr  ^rand  ;  .■  f:  ■.-•■.•  LV  ^V.rt  vj.y  {rj^xrly  trauiktd 

effects. 
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effects,  as  will  hereafter  appear.     In  the  cafe  of  reprifals  granted 
to  our  own  fubjccls  ^  nation  cannot  complain  that  we  violate 
tlic  public  faith  in  feizing  on  her  people  or  her  property ;  becaufe 
we  are  utuicr  no  other  obligation  to  grant  fecurity  to  that  pro- 
perty and  thofe  people,  than  what  arifes  from  a  reafonable  fup- 
pofuion  that  their  nation  will  not  in  the  (irft  inftance  violate, 
with  rcfped:  to  us  or  our  fubje£lS|  the  rules  of  juftice  which  na^ 
tions  ought  to  obferve  towards  each  other.     If  (he  violate  them, 
wc  have  a  right  to  obtain  fatisfadiion  ;  and  the  mode  of  reprifals 
is  more  eafy,  fafe,  and  mild,  than  that  of  war.     We  cannot 
urge  the  fame  arguments  in  jullification  of  reprifals  ordered  in 
favour  of  foreigners.     For  the  fecurity  we  owe  to  the  fubjeAsof 
a  foreign  power  does  not  depend,  as  a  condition,  on  the  tecuritf 
which  that  power  (hall  grant  to  all  other  nations,  to  people  who 
do  not  belong  to  us,  and  arc  not  under  our  protedlion.    Eng- 
land having,  in  1662,  granted  reprifals  againil  the  United  Pro- 
vinces, in  favour  of  the  knights  of  Malta*,  the  ftates  of  Hol- 
land afTerted  with  good  reafon,  that,   according  to  the  law  of 
nations,  reprifals  can  only  be  granted  to  maintain  the  rights  of 
the  (late,  and  not  for  an  affair  in  which  the  nation  has  no  con- 
cern f. 
§  <4Q.         Tlie  individuals  who  by  their  aftions  have  given  caufe  for  juft 
Thof:  who  ireprifals,  are  bound  to  indemnify  thofe  on  whom  they  fall;  and 

hive  i;ivcn      ,»-'.  .  ..•'  i»-n  ^  « 

cauiv  lor      the  loverei^ii  ought  to  compel  them  to  do  it.     ror  we  are  under 

rcppiials      ail  obligation  to  repair  the  damage  we  have  occafioned  by  our 

?"f'"^'*      own  fault.     And  although  the  fovereign,  bv  refufinff  iulliccto 

thofe  who    the  onendcd  party,  has  brought  on  the  reprifals  agaunt  hi^lub- 

fuffcr  by      ]  :c  tb,  thofe  who  were  the  firit  caufe  of  them  do  not  become  the 

^^'^'  lefs  j.',ni«ty  :  the  fault  of  the  fovereign  does  not  exempt  them  from 

repairing  the  confequences  of  theirs.     However,  if  they  were 

ready  to  *;ive  fatisfa£i:ion  to  the  party  whom  they  had  injured  or 

oilcnilc.l,  and  their  fovereign  has  prevented  their  doing  it,  ihcf 

are  noJ:  boun^l  to  do  any  thing  more  in  that  cafe,  than  they  would 

before  have  been  obliged  to  do  in  order  to  prevent  the  reprifals; 

and  it  is  the  fovcreign's  duty  to  repair  the  additional  daniage» 

whiih  is  the  confequcncc  of  his  own  fault  (§  345). 

*  On  that  fubicc^,  the  eran.l  penfionary  Dc  Witt  wrote  as  follo^nrs — "  Noch-nj 
*'  can  lie  more  .ihluivl  tiKi'.i  that  j^ia:U  of  rcprifuh:  far  — to  fay  n-.thirig  of  itspN* 
•'   ccc'iiiiii;  from  a  l"»'ifi  of  i.-.'-niiralty  who  liavc  no  power  to  grant    t  without*''" 
"  iVir:;;:::;:  '.n  tlu'  fovcrcj:;:!  suM^ority  of  their  prince— it  is  cviiicnt  rhtt  n»fo^ 
"  r^itjn  vur.  crr.nt  <r  ri":r.kc  icpi  f:iis,  e\ccpt  for  th?  defence  or  indtmnificatou « 
*•  hi-  own  lu'^JL'.-.r.s  w!  oni  he  i-»,  in  the  fij»ht  of  Cod.  bouml  to  protcA:  but  he t^ 
*<  nrver  jjrant  re  r  f.i  s  in  f  •.%()ur  of  ony  foreigner  wh(»  is  not  undc«  h"s  prote^'"*** 
"  and  with  wh'  fc  fuver.  i^r:  he  ha?  not  any  erj;a;;ement  to  tliat  tifcdJ,  ex  pjB9^ 
^^  f^Ifie      Eefides,  it    s  ccri.iiii  that  rcprslals  cu^^t  not  to  be  jjratitcd  except  *** 
*•  cafe  of  fill  or)..n  jJenia!  if  JLi^lice.     I'.nally,  it  ib  a.fo  tvidci.t,  that,  cvec  in  ^*^ 
•*  of  u  deiiiai  if  juiilcc,  lu  c.n!n;»t  empower  his  fubjc\iU  to  make  rcpnf^is,  un:^  *^ 
**  has  rtp  arcill/  c'.c;-:  :»nd'.d  juilito    tor   thmi,    and  added,  that,   in  the  cvefi^, 
**  a  rcfir.'.,  he  will  be  o!ili;i[cd  to  jn"ant  them  letters  of  marque  aiid  rcpifal*     -.^ 
From  ti.i-  aiifwi--*;  t,{  Mr.  Bo.ed,  it  appears  t!iat  th:s  conduA  of  the  f^ritiih  ad^^"^^ 
rally  w.»s  ttronj^ly  CM.ilep  lud  !»y  the  lourt  of  France      The  king  of  I-.rg  and  t^  j-*a» 
fij-.d  hIsi:ilapprob..;ii.n  of  it,  und  gave  on'c  s  f«.r  tlie  rclcafc  of  the  Dut;h  Vi-^' 
Vi\-\'S^'.  Aizuiv  lia-i  b(e.i  permittei  by  way  of  reprifai. 

j  Set;  liynckeiDiock'i  Conipctent  judge  of  limbalVadors,  chap,  xiii-  §  5.  ^-^ 
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We  ha?e  faid  (§  343]  that  we  ought  not  to  make  reprifals,  ex-     §  350. 
ccpt  when  wc  arc  unable  to  obtain  juilice.    Now  juftice  is  rcful-  ^^*^  J°*J 
cd  in  fcveral  ways : — Firft,  by  a  denial  of  juftice,  properly  fo  call- »  r^fuf "i 
ed,  or  by  a  rcfulal  to  hear  your  complaints  or  thofe  of  your  fub-  to  do  juf. 
jc£l8,  or'  to  admit  them  to  eftabiifli  their  right  before  the  or-  "**• 
dinary  tribunals.     Secondly,  by  ftudied  delays,  for  which   no 
good  reafons  can  be  given, — delays  equivalent  to  a  refufal,  or  flill 
more  ruinous.     Thirdly,  by  an  evidently  unjuft  and  partial  deci- 
lion.     But  it  is  neceflary  that  this  injullice  (liouid  be  manifcft 
and  palpable.    In  all  cafes  fufccptible  of  doubt,  a  fovereign  ought 
not  to  liften  to  the  complaints  of  his  fubjecls  again  it  a  foreign 
tribunal,  nor  to  attempt  to  fcrccn  them  from  the  cfFccls  of  a 
fentencc  pailed  in  due  form  :  for  that  would  be  the  means  of  ex- 
citing continual  troubles.     The  law  of  nations  directs  that  ftates 
ihould  reciprocally  pay  that  kind  of  deference  to  each  other*s  ju- 
rifdi£tion,  for  the  fame  reafou  as  the  civil  law  ordains  within  the 
ftate  that  every  deunitive  fentence,  pad  in  due  form,  fhall  be 
eCleemed  ju(l.    Between  nation  and  nation,  the  obligation  is  nei- 
ther fo  exprefs  nor  fo  extenfive  :  but  it  cannot  be  denied,  that  it 
is  highly  conducive  to  their  peace,  and  conformable  to  their  du- 
ties towards  human  fociety,  to  oblige  their  fubjedh,  in  all  doubt- 
ful cafes,  and  unlefs  where  tlicrc  is  a  manifclt  wrong  done  to 
them,  to  fubmit  to  the  fcntenccs  of  the  foreign  tribunals  before 
which  their  caufes  have  been  triei!*  (vSee  above  §  84,.) 

As  we  may  feize  the  things  which  belong  to  a  nation,  in  order     ^  ^ct. 
to  compel  her  to  do  juftice,  wc  may  equally,  for  the  fame  reafon,  SubjcAt 
arrcft  fome  of  her  chizcns,  and  not  releafc  them  till  we  have  re-  ^t^^ 
ceived  full  fatisfadlion.    This  is  what  the  Greeks  called  yi/idre*  pnuls. 
iep^a  *.     At  Athens  the  law  permitted  the  relatives  of  him  who 
had  been  aflaflSnated  in  a  foreign  country,  to  feize  three  of  the 
inhabitants  of  that  country,  and  to  detain  them  till  the  murderer 
\ras  puniflied  or  delivered  up  f .     But  in  the  practice  of  modern 
Europe,  this  method  is  f;:ldom  reforted  to,  except  with  a  view 
to  obtain  fatisfaciion  for  an  injury  of  the  fame  ftaturc, — that  is 
to  fay,  to  compel  a  fovereign  to  releafe  a  pcrfon  whom  he  detains 
uniuilly. 

The  pcrfons,  however,  who  are  thus  arretted,  being  detained 
only  as  a  fecurity  or  plcJgc  in  order  to  oblige  a  nation  to  do  juf- 
tice,— if  their  foverci^jn  obftinatcly  perfifts  in  refufing  it,  we 
cannot  take  away  their  lives,  or  inflici  any  corporal  punifliment 
upon  them,  for  a  refufal,  of  which  they  are  not  j;ui]ty.  Their 
property,  their  liberty  itfclf,  may  be  ftaked  for  die  debts  of  the 
ftate;  but  not  their  lives,  of  which  man  has  not  the  power  of 
<iifpofing.  A  fovereign  has  no  right  to  put  to  death  the  fubjecls 
of  a  (late  which  has  done  him  an  injury,  except  when  they  are 
^gagcd  in  war ;  and  wc  fliall  fee  elfewhere,  what  it  is  tliat  gives 
^m  that  right. 

*  A>)^Xc4<s>  fii/nre  e/mnt,  f  Dcmoftfacncs,  Orat.  adv.  Arl^locrat. 

But 
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$352*         But  the  foTereign  is  authorxfed   to  emploT  forcible  means 
win?**^   againft  thofc  who  refift  him  in  the  exertion  of  his  right,  and  to 
thofe  who  purfue  fuch  means  as  far  as  is  neceffary  to  overcome  their  unjaft 
eppoTc  ic-  refiftance.     It  is  therefore  lawful  to  repel  ihofe  who  undertake 
pnfiUs.       jQ  oppofe  the  making  of  juft  reprifals :  and  if,  for  that  purpofe>  '^^ 
be  neceifary  to  proceed  even  fo  far  as  to  put  them  to  death,  the 
whole  blame  of  that  misfortune  is  imputable  to  their  unjuft  and 
inconfiderate  refiflance.     In  fuch  a  cafe,  Grotius  would  nave    x% 
rather  abftain  from  making  reprifals  ^.    Between  private  perfoxis, 
and  for  things  that  are  not  of  the  higheft  importance,  it  is  c^si- 
tainly  worthy,  not  only  of  a  chridian,  but,  in  general,  of  cv^=:rf 
man  of  principle,  rather  to  abandon  his  right  than  to  kill  the  p^^cr- 
fon  who  unjuilly  rcfifts  him.     But,  between  fovereigns«  the  c  -^afe 
18  otherwife.    To  fuffer  themfelves  to  be  bullied,  would  be     -at- 
tended with  confequences  of  too  ferious  a  nature.    The  true  a^nd 

juft  welfare  of  the  (late  is  the  grand  rule :  moderation  is  c ircr 

laudable  in  itfelf ;  but  the  condu^ors  of  nations  ought  to  prac^^ifc 
that  virtue  fo  far  only  as  it  is  confident  with  the  happinefs  ^auid 
fafety  of  their  people. 
5 '53'.        Alter  having  dcmonftrated  the  lawfulnefs  of  making  repri    "^als 
fdidonot  when  we  can  no  otherwife  obtain  juflice,  we  may  thence  reac=zdily 
afTordajud  conclude  that  a  fovereign  is  not  juftifiable  in  making  forcible     ^^p- 
caufc  for     pofition  to,  or  waging  war  againft,  the  party,  who,  by  ordci —  Ing 
*'*  or  making  reprifals  in  fuch  a  cafe,  only  exerts  his  juft  right. 

§  354*         And  as  the  law  of  humanity  direfts  nations  as  well  as  incL    ^vi- 
ought  to     duals  ever  to  prefer  the  gentleft  meafurcs  when  they  are  fi—X'^Ti- 
confine       cient  to  obtain  jufticc, — whenever  a  fovereign  can,  by  the  m  ^^odc 
ourfcWci  to  of  reprifals,  procure  ajuft  indcmnificaiion  or  a  fuitable  farisf^^c- 
•t^cngth***^^*®"*  ^^  ought  to  confine  himfelf  to  this  method,  which  is     ^^j^ 
proceed  to  violent  and  lefs  fatal  than  war.     On  this  fubjcft,  I  cannot  awj  <^:(i 
hoftilitics.  noticing  an  error  which  is  too  general  to  be  wholly  difrcgart  i  <tl. 
If  it  happens  that  a  prince,  having  reafon  to  complain  of  fc^  ^-^^ 
injuftice  or  fome  a£ls  of  hollility,  and  not  finding  his  advcrL  -^7 
difpofed  to  give  hinv  fatisfaclion,  determines  to  make  repri  i'''^'^ 
with  the  view  of  endeavouring  to  compel  him  to  liftcn  to    ^''^ 
voice  of  juftice  before  he  proceetis  to  an  open  rupture, — if,  with- 
out a  declaration  of  war,  he  feizes  on  his  efFccSs,  his  (hippix^?* 
and  detains  them  as  pledges, — you  hear  certain  men  cry  out  ti'^'^^ 
this 


prmci]^ 

nations  were  bound  to  obferve  the  laws  of  chivalry, — to  challcx^  S^^; 
each  other  to  the  lifts, — and  dccule  their  quarrels  like  a  pair  *^'. 
doughty  champions  engaged  in  regular  duel  ?  It  is  the  dutr  *^i 
fovereigns  attentively  to  mainhiin  the  rights  of  their  people,  d- "^^^ 
to  obtain  jullice  by  every  lawful  moans, — Itill,  however,  prcf«-^ 

*  Dc  Jure  EcUi  ct  Pad**,  lib.  iii.  cap.  ii.  5  6,  —  -*  "a 
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ring  the  gendeft  methods :  and  we  again  repeat  the  aflertion — ^it 
is  evident  that  the  mode  of  rcprifals,  of  wliich  we  are  fpeaking,  is 
infinitelf  more  gentle  and  lefs  fatal  than  that  of  war.  But  fince, 
between  powers  whofe  (Irength  is  nearly  equal,  reprifals  often 
lead  to  war,  they  ought  not  to  be  attempted  except  in  the  lad  ex* 
tremity.  In  fuch  circumftanccs  the  prince  who  has  recourfe  to 
that  expedient  inftead  of  proceeding  to  an  open  rupture»  is  un- 
doubtedly entitled  to  praife  for  his  moderation  and  prudence. 

Thofe  who  run  to  arms  without  neceflity,  are  the  fcourges  of 
the  human  race,  barbarians,  enemies  to  lociety,  and  rebellious 
riolators  of  the  laws  of  nature,  or  rather  the  laws  of  the  common 
father  of  mankind. 

There  are  cafes,  however,  in  which  reprifals  would  be  juftly 
condemnable,  even  when  a  declaration  of  war  would  not  be  fo : 
and  thefe  are  precifely  thofe  cafes  in  which  nations  may  with  juf* 
ticc  take  up  arms.  When  the  queition  which  conftitutes  the 
^und  of  a  difjpute,  relates,  not  to  an  ad  of  violence,  or  an  in- 
jury received,  but  to  a  contefted  right,--after  an  inefiedual  en- 
deavour to  obtain  juftice  by  conciliatory  and  pacific  meifures,  it 
is  a  declaration  ot  war  that  ought  to  follow,  and  hot  pretended 
reprilals,  which,  in  fuch  a  cafe,  would  only  be  real  ads  of  hofti- 
lity  without  a  declaration  of  war,  and  would  be  contrary  to 
public  faith  as  well  as  to  the  mutual  duties  of  nations.  This  will 
more  evidently  appear,  when  we  (hall  have  explained  the  reafons 
which  eflablifh  the  obligation  of  declaring  war  previous  to  a 
commencement  of  hoUilities*. 

But  if,  from  particular  conjun£lures,  and  from  the  obftinacy 
of  an  nnjuft  adverfary,  neither  reprifals,  nor  any  of  the  methods 
of  which  we  have  been  treating,  (hould  prove  fufficient  for  our  de- 
fence and  for  the  prote£tion  of  our  rights,  there  remains  only  the 
wretched  and  melancholy  aUernative  of  war,  which  will  be  the 
fiibjej^  of  the  following  l>ook. 


*  See  book  iii.  chap.  W, 
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BOOK      IIL 
Of  War, 

C  H  A  P.    I. 

ty  fPaTi^hs  dtfftrent  Kinds^ — and  the  Right  of  making  fVau 

WAR  is  that  Jiate  in  which  we  frofecuti  our  right  by  force,  ^^i?: 
We  alfo  underftand,  by  this  tenn,  the  aA  itfelf,  or  the  ^'^^'' 
xtumier  of  profecutinff  our  right  by  force ;  but  it  is  more  con* 
formable  to  general  ufage,  and  more  proper  in  a  treatife  on  the 
Uw  of  war,  to  underftand  this  term  in  the  fenfe  we  have  an? 
Hexed  to  it. 

Public  war  is  that  which  takes  place  between  nations  or  fove-      ?  *• 
reignsi  and  which  is  carried  on  in  the  name  of  the  public  power»    ^    ^^"^' 
ttid  by  its  order.    This  is  the  war  we  are  here  to  confider  v^ 
frivate  war^  or  that  wliich  is  carried  on  between  private  indivi* 
duals,  belongs  to  the  law  of  nature  properly  fo  called. 

In  treating  of  the  right  to  fecurity  (Book  11.  Chap.  IV.)  wje      ;  |. 
We  (hewn  that  nature  gives  men  a  right  to  employ  force^  wh^  Right  of 
itisneceCury  for  their  defence,  and  for  the  prclervation  of  their  ^^** 
ri^t«.     This  principle  is  generally  acknowledged :  reaibn  d»- 
inonftrates  it ;  and  nature  hcrfelf  has  engraved  it  on  the  heart  of 
nan.    Some  fanatics  indeed,  taking  in  a  literal  fenfe  the  mdde- 
ntion  recommended  in  the  gofpel,  have  adopted  the  (Irango 
hncj  of  fufibring  themfclvcs  to  be  maflacred  or  plundered,  ra- 

U  2  tlier 
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ther  than  oppofe  force  to  violence.  But  we  need  not  fear  that 
this  error  will  make  any  great  progrcfs.  The  generality  of  man- 
kind will,  of  themfelves,  guard  againft  its  contagion, — happy,  if 
they  as  well  knew  how  to  keep  within  the  juft  bounds  wbich 
nature  has  fet  to  a  right  that  is  granted  only  through  neceflity ! 
To  mark  thofe  juft  bounds, — and,  by  the  rules  of  juftice,  equity, 
and  humanity,  to  moderate  the  excrcife  of  that  harfh  though 
too  often  neceflary  right, — is  the  intention  of  this  third  book. 
§  4.  As  nature  has  given  men  no  right  to  employ  force,  unleis 

'*  1**^^°"^   when  it  becomes  neceflary  for  felf-defence  and  the  prefervation 
Tvcrdgn^  of  their  rights  (Book  II.  §  49,  Sec),  the  inference  is  manifefi, 
power.       chat,  fince  the  eftablifhment  of  political  focieties,  a  rights  £0  dan- 
gerous in  its  exercife,  no  longer  remains  with  private  perfons, 
except  in  thofe  rencounters  where  fociety  cannot  protecx  or  de- 
fend them.     In   the  bofom  of  fociety,  the  public  authority  dc- 
ciiles  all    the  difputcs  of  the  citizens,  reprefles  violence,  and 
cJiecks  every  attempt  to  do  ourfelves  jullice  with  our  own  hands. 
If  a  private  perfon  intends  to  profecute  his  right  againft  the  fcb- 
jedl  of  a  foreign  power,  he  may  apply  to  the  fovcreign  of  his 
adverfary,  or  to  the  magiilrates  invcfled  with  the  public  autho- 
rity :  and  if  he  is  denied  juftice  by  them,  he  muft  have  recourfc to 
his  own  fovereign,  who  is  obliged  to  proteft  him.     It  would  be 
too  dangerous  to  allow  every  citizen  the  liberty  of  doing  hirafcif 
juftice  againft  foreii^ners  •,  as,  in  that  cafe,  there  would  noi  be  i 
iingle  member  of  the  ftate  who  might  not  involve  it  in  war.  And 
howcoiiid  peace  be  preferved  between  nations,  if  it  were  in  ih: 
power  of  every  private  individual  to  difturb  it  ?  A  ri^ht  of  fo 
momentous  a  nature,— the  right  of  judging  whctlier  the  nation 
has  real  grounds  of  complaint, — whether  Ihe  is   authorifed  ^0 
employ  force,  and  jiiilifiable  in  taking  up  arms,  — whether  pru- 
dence will  admit  of  fuch  a  ftep, — and  whether  the  welfare  of 
the  ftate  requires  it, —  that  right,  I  fay,  can  belong  only  to  the 
body  of  the  nation,  or  to  the  fovereign,  her  reprefenrative.    h  i* 
douotlefs  one  of  thofe  rights,  without  which  there  can  be  no  la- 
lutary  eovernment,  and  which  are  therefore  called  rights  of  »:• 
jeily  (Book  I.  §  45). 

Thus  the  fovereign  power  alone  is  pofTeiTed  of  authority  to 
make  war.     But  as  the  different  rights  which  conftiturc  tb;s 
power,  originally  refident  in  the  body  of  the  nation,  may  be  fe- 
parated  or  limiied  according  to  the  will  of  the  nation  (Book  I. 
§§31  anil  45),  it  is  from  the  particular  confiitution  of  each  ftate, 
that  we  are  to  Icdrn  where  the  power  refides,  that  is  authoril'ed  to 
make  w.ir  in  the  name  of  the  foci-fty  at  large.     The  kings  of 
England,  whofc  power  is  in  other  rcfperts  fo  limited,  have  the 
right  lif  making  war  and  peace*.     Thofe  of  Sweden  have  loft 
it.    The  brilliant  but  ruinous  exploits  of  Charles  XII.  fufflci- 

*  1  here  Tprak  of  the  righ'  cor  fidf  r«  <i  in  itfclf.  But  as  a  king  rf  Eojr^n^  can- 
not, w«t  cut  the  c«  ncurrcnce  t-i  pa  lia»fnt,  cithrr  raifc  mont  y  or  conjp?1  hiiii> 
j»*^"(  to  t  -kc  I  p  aim*,  ^i  •  i;^ht  of  maki-  ^  war  is,  in  ladl,  but  a  fiendcr  i»urug"*« 
tivz,  wni-Mitit:  pMrlijmwiitrc.or.d  l.'ini  -^iih  fjpi'l.L!.. 

cr.tly 
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ently  warranted  the  dates  of  that  kingdom  to  rcferve  to  them- 
fclvc^  a  right  of  fuch  importance  to  their  fafety. 

War  is  either  dej€nfivt  or  offenfive.  He  who  takes  up  arms  to  ^  *  h 
repel  die  attack  of  an  enemy,  carries  on  a  dcfenGve  war.  He  who  ^od  offcn. 
isforemoftin  taking  up  arms,  and  attacks  a  nation  that  lived  in  five  war. 
peace  with  him,  wage:*  offenfive  war.  The  object  of  a  detennve 
war  is  very  fimplc ;  it  is  no  odicr  than  fclf-defence :  in  that  of 
offenfive  war,  there  is  as  great  a  variety  as  in  the  multifarious 
concerns  of  nations  :  but,  in  general,  it  relates  either  to  the  pro* 
Cecution  of  fomc  rights,  or  to  fafety.  We  attack  a  nation  with  a 
view  either  to  obtain  fomething  to  which  we  lay  claim,  to  punilh 
her  for  an  injury  (he  has  done  us,  or  to  prevent  one  which  (lie  i& 
preparing  to  do,  and  thus  avert  a  dancer  with  which  (he  fecms 
to  tnreaten  us.  I  do  not  here  fpeak  of  the  judice  of  war  :  that 
fliall  make  the  fubjedl  of  a  particular  chapter : — all  I  here  propofe 
is  to  indicate,  in  general,  the  various  objeQs  for  which  a  nation 
takes  up  arms, — objects  which  may  furni(h  lawful  reafons,  or 
unjuft  pretences,  but  which  are  at  leaft  fufceptible  of  a  colour  of 
rignt.  I  do  not  therefore,  among  the  objefls  of  ofll'nfive  war* 
fct  down  conque(l«  or  the  defirc  of  invading  the  property  of 
others:— views  of  that  nature,  deilitute  even  of  any  reafonable 
pretext  to  countenance  them,  do  not  conditute  the  obje£t  of  re- 
gular warfare,  but  of  robbery,  which  we  ihall  confider  in  its 
proper  place. 


CHAP.    II. 


Of  the  Injlruments  cf  Ifur^ — the  raifmg  of  Trocpu  f^c. —  tifcir 
Cemmundcr^y  cr  :ke  Suiordinati  Powers  in  /f^ar. 

THE  fovereign  is  the  real  author  of  war,  which  is  carried  on .  .^  ^* 
in  his  name,  and  by  his  order.  The  troops,  officers,  fol-  ^J  i^"'* 
diers,  and,  in  general,  all  thofe  by  whofe  agency  the  fovereign 
nakes  war,  are  only  indruments  in  his  hands.  They  execute  bis 
Will  and  not  their  own.  The  arms,  and  all  the  apparatus  of 
things  ufed  in  war,  arc  indruments  of  an  inferior  order.  For  the 
deciuon  of  quedions  that  will  occur  in  the  fequel,  it  is  of  im- 
portance to  determine  prccifely  what  are  the  things  which  belong 
to  war.  Without  entering  here  into  .1  minute  detail,  we  (hall 
only  obferve  that  whatever  is  peculiarly  ufed  in  waging  war,  is 
(O  be  claiTed  among  the  indruments  of  war ;  and  things  which 
irc  equally  ufed  at  all  times,  fuch  as  provifions,  belong  to  peace, 
tnlcft  it  be  in  certain  parcicuLir  junctures  when  thofe  things  appear 
to  be  fpecially  dedincd  for  the  fupport  of  war.  Arms  ot  all 
kinds,  artillery,  gun-powder,  Lltpctrc  and  fulphurof  which  it  it 
nrnipofed,  ladders,  gabionr.,  tools,  and  ail  other  implements  for 
Scgcs  materials  for  building  (liips  of  war,  tcntSi  foUiers'  clotbesy 
Bcc.  thefe  alwavs  belong  to'  war. 

U  3  As 
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&i  h7of        ^'  ^"^'  cannot  be  carried  on  without  foldieri)  it  is  evident  that 
]ev>'i:ig      whoever  has  the  right  of  making  war,  has  alfo  naturally  that  of 
troopi.       raifing  troops.    The  latter  therefore  belongs  Kkewife  to  die  fo« 
vereign  (§  4.),  and  is  one  of  the  prerogatives  of  majefty  (Book 
I.  §  45).   The  power  of  levying  troops,  or  raifing  an  army,  is  of 
too  great  confequence  in  a  ftate»  to  be  intruded  to  any  other  than 
the  iovereign.    The  fubordinate  authorities  are  not  invefted  with 
it }  they  exercife  it  only  by  order  or  commiflion  from  the  fove* 
reign.    But  it  is  not  always  neceflarv  that  they  (hould  have  an 
ezprefs  order  for  the  purpofe.     On  thofe  urgent  exigpicies 
which  do  not  allow  time  to  wait  for  the  fupreme  order,  me  go- 
vernor of  a  province,  or  the  commandant  of  a  town,  may  raife 
troops  for  the  defence  of  the  town  or  province  committed  to 
their  care ;  and  this  they  do  by  virtue  of  the  power  tacitly  gives 
them  by  their  commiffion  in  cafes  of  this  nature. 

I  fay  that  this  important  power  is  the  appendage  of  fovereign- 
ty ;  it  makes  a  part  of  the  fupreme  authority.    But  we  have  al- 
ready feen  that  thofe  rights  which  together  conflitute  the  fore- 
reign  power,  may  be  divided  (Book  I.  §§  31,  45),  if  fuch  be  the 
will  ot  the  nation.    It  may  then  happen  that  a  nation  does  not  io- 
truflher  chief  with  a  right  fo  dangerous  to  her  liberty  as  that  of 
raifing  and  fupporting  troops,  or  at  lead  that  die  limits  the  exercife 
of  it,  by  making  it  depend  on  the  confent  of  her  reprefcntatives. 
The  king  of  England,  who  has  the  right  of  making  war,  has  alfo, 
indeed,  that  of  granting  comniiflions  for  raifing  troops;  but  he 
cannot  compel  any  perfon  to  enlld,  nor,  witliout  the  concurrence 
of  parliament,  keep  an  army  on  foot. 
§  ^'.  Every  citizen  is  bound  to  fcrve  and  defend  the  date  as  far  28 

•fV^c  ^c?ti-  ^^  '^  capable.  Society  cannot  otherwifc  be  maintained ;  and  this 
zcnsorfub-  concurrcncc  for  the  commun  defence  is  one  of  the  principal  oh- 
j^v^s.  jefts  of  every  political  aflbciation.    Every  man  capable  of  carry- 

ing arms  diould  take  them  up  at  the  fird  order  of  him  who  has 
the  power  of  making  war. 
..  ,?-?•  In  former  times,  and  cfpeciallv  in  fmall  dates,  inimcdiatcW  on 

.■.nJiUiiijj  or        ...  r  *  '1  1-  I  !•  V         t  I- 

lalfiiig  of    a  declaration  of  war,  every  m:ui  became  a  loldicr ;  the  wlio«c 
troops.       community  took  up  arms,  and  engaged  in  the  war.     Soon  after, 
a  choice  was  made,  and  armies  were  formed  of  picked  men,— 
the  remainder  of  the  people  purfiiing  their  ufual  occupations.  At 
prefcnt  the  ufe  of  regular  troops  is  almod  every-where  adopted* 
efpecially  in  powerful  dates.    The  public  autnority  raifcs  fol- 
(liors,  didributes  them  into  different  bodies  under  the  command 
cf  generals  and  other  ofliccrs,  and  keeps  them  on  foot  as  long  as 
if  thinks  neceflary.     As  every  citizen  or  fubjecl  is  bound  to  fervc 
the  (late,  the  fovereign  has  a  right,  in  cafe  of  neceflfity,  to  cnlift 
\\  horn  he  pleafcs.     But  he  ought  to  choofc  fuch  only  as  arc  fit 
for  the  occupation  of  war;  and  it  is  highly  proper  that  he  dioulJ, 
as  far  as  poiUble,  confine  his  choice  to  volunteers,  who  enlift 
without  compiilfion. 
^  1' '         ^^  perfon  is  naturally  exempt  from  taking  up  arms  in  defence 
•Jkrcbcany  ^^  ^^^^  ^^^^^> — ^'^^  obligation  of  cverv  member  of  fociety  being 
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the  fame.  Thofc  alone  arc  excepted,  who  are  incapable  of  han-  e»e»p«toni 
dKng  arms,  or  fupporting  the  fatigues  of  war.  This  i j  the  reafon  ^"^j^i!^" 
\rhy  old  men,  cnildren«  and  women,  are  exempted.  Although 
there  be  fome  womeit  who  are  equal  to  men  in  ftrength  and  cocr^ 
rage,  yet  fach  inftances  are  not  ufual ;  and  rules  mud  neceila^ 
rily  be  general,  and  derived  from  the  ordinary  courfe  of  things. 
BeGdes,  women  are  neceflary  for  other  fervices  in  fociety ;  and, 
m  (boTt,  the  mixture  of  both  fexes  in  armies  would  be  attendee^ 
with  too  many  inconveniences. 

A  good  government  flrould,  as  fsir  as  poffible,  fo  employ  all 
the  citi'zens,  and  diftribuce  pofts  and  employments  in  fucn  man^ 
ner,  that  the  ftate  may  be  the  moft  eSefluaUy  ferved  in  all 
its  affairs.  Therefore,  when  not  urged  by  nece£Sty,  it  (hould  ez* 
empt  from  milTtary  fervice  all  thofe  who  are  employed  in  ftations 
ufeful  or  neceflary  to  focietv.  Upon  this  ground,  magiftrates  are 
ufually  exempted,—  their  whole  time  not  being  too  much  for  thd 
adfniniftration  of  juftice,  and  the  maintenance  of  order. 

The  clergy  cannot  naturally,  and  as  matter  of  right,  arrogafid 
to  themfdves  any  peculiar  exemption.  To  defend  one's  country, 
IS  an  a6Hon  not  unworthy  of  the  moft  facred  hands.  That  ar- 
ticle of  the  canon  law  which  forbids  ecclefiaftics  to  ihed  blood,  is 
a  convenient  device  to  exempt  from  perfonal  danger  thofe  men 
who  are  often  fo  zealous  to  fan  the  flame  of  difcdtd  and  excite 
bloody  wars.  Indeed,  for  the  fame  reafons  which  we  have  above 
alleged  in  favour  of  magiftrates,  an  exemption  from  bearing 
arms  (hould  be  allowed  to  fuch  of  the  clergy  as  are  really  ufeful, 
— to  thofe  who  are  employed  in  teaching  religion,  governing  the 
church,  and  celebrating  the  public  worfhip*. 

Btit  thofe  immenfe  multitudes  of  ufelefs  monks  and  friars,-— 
thofc  drones,  who,  under  pretence  of  dedicating  themfclves  to 
God,  dedicate  themfelves  in  hSt  to  (loth  and  efieminacy,— by 
what  right  do  they  pretend  to  a  prerogative  that  is  ruinous  to  the 
ftate  ?  And  if  the  prince  exempts  them  from  military  fervice,  is 
he  not  guilty  of  injuftice  to  the  other  members,  on  whom  he  thus 
dirows  the  whole  burthen  ?  I  do  not  here  mean  to  advife  a  fo* 
teretgo  to  fill  his  armies  with  monks,  but  gradually  to  diminifli  a 
ufelefs  clafs  of  men,  by  depriving  them  of  injurious  and  iii- 

*  Farmciif  biflinps  went  to  wir  in  virtue  of  their  fiefi,  and  led  with  them 
their  viffals.  The  Daniih  biihopt  were  not  ii.actentive  to  a  fundion  which  pUa£sd 
them  better  than  the  peaceful  caret  of  epilcopacr.  The  famou*  Abfalum,  bilhi>p 
of  Rofchild,  and  afcerwarUt  archbilhop  of  Lunden,  wai  the  principal  sencral  of 
kin;  Waidemar  1.  And  fince  the  ufe  of  regular  tro.ips  hat  fnpcrmcd  uat  feudal 
io^ee^  there  hare  not  been  wantinf^  fi*me  martial  prelates,  who  eagerly  cciurted 
the  command  of  armiet.  The  cardinal  De  la  Valctte,  and  Sourdit  archbilhop  of 
Bijurdeauz,  appeared  in  a-mt  under  the  miiiiftry  of  cardinal  Richelieu,  who  alfo 
tdcd  himfelf  iti  a  military  capacityy  at  the  attack  of  the  paft  df  Sufa.  Thit  i^aa 
fbale  which  the  church  very  juftly  oppofes.  A  bifhop  makct  a  better  appearance 
in  bii  proper  flation  io  hit  diocefc,  than  in  the  armj ;  and,  at  pctftnt,  fovercienf 
>re  hi  no  want  of  general-  and  officers,  who  will  pertorm  more  ufeful  fenrices  t&n 
^so  be  expeded  from  churchmen.  In  ihort,  let  every  perfon  keep  to  hit  vocation. 
All  1  drfputc  with  the  clergy  it  their  exemption  as  matter  of  rieht,  ami  in  cifet  ol 
«»ecdlity. 

\  U  4  founded 
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founded  privileges.  Hiftoiy  mentions  a  martial  bifliop  *  whofe 
weapon  was  a  club|  with  which  he  knocked  down  the  enemy,  to 
avoid  incurring  the  ccnfure  of  the  canon-law  by  ihedding  their 
blood.  Ii  would  be  much  more  reafonable,  when  monks  are  ex- 
empted from  carrying  arms,  that  they  (hould  be  employed  in  the 
works  as  pioneers,  and  thus  made  to  alleviate  the  toil  of  the 
jbldiers.  They  have  on  many  occaGons  zealoufly  undertaken  die 
talk  in  cafes  of  neceflity.  I  could  mention  more  than  one  famous 
(iege,  where  monks  have  ufefully  ferved  in  defence  of  their  coun- 
try. When  the  Turks  befieged  Malta,  the  ecclefiaftics,  the  wo- 
men, the  very  children,  all,  according  to  their  refpeAive  ftrenetk 
or  capacity,  contributed  to  that  glorious  defence  which  baffled 
the  utmoft  ciFbrts  of  the  Ottoman  empire. 

There  is  another  clafs  of  idle  drones,  whofe  exemption  is  a 
ftill  more  glaring  abufe, — I  mean  thofe  fwarms  of  ufelefs  foot- 
men who  crowd  the  dwellings  of  tlie  great  and  the  wealthy,— 
and  who,  by  the  very  nature  of  their  employment,  are  themfelres 
corrupted  in  difplaying  the  luxury  of  their  mafters. 
^  TT.         Among  the  Romans,  while  every  citizen  took  his  turn  to  feme 
Soldier h'      Jn  the  army,  their  fcrvice  was  gratuitous.     But  when  a  choice 
uuartcrs.     ^^  "lade,  and  {landing  armies  are  kept  on  foot,  the  ftatc  is  boanJ 
to  pay  them,  as  no  individual  is  under  an  obligation  to  perfbnn 
more  than  his  quota  of  the  public  fervice :  and  if  the  ordinary 
revenues  are  not  fufficient  for  the  purpofe,  the  deficiency  mr& 
be  provided  for  by  taxation.     It  is  but  rcafonable  that  thofe  who 
do  not  fcrvc  ihould  pay  their  defenders. 

When  the  foldier  is  not  in  the  field,  he  muft  neceflarily  be 
provided  with  quarters.  The  burthen,  in  fuch  cafe,  naturally 
falls  on  houfc-kccpcrs :  but  as  that  Is  attended  with  many  incon- 
veniences, and  proves  very  diftrclfing  to  the  citizens,  it  becomes  a 
good  prince,  or  a  v^•ifc  and  cquitabic  government,  to  eafc  them 
of  it  as  far  as  podiblc.  In  this  particular,  the  king  of  France 
has  made  magniliccnt  and  ample  provifion  in  many  towns,  by  the 
erection  of  barracks  for  the  accommodiition  of  the  garrifon. 
^  ,2.  The  afylunis  prepared  for  indigent  foKlicrs  and  officers  who 
ihMpitals  are  grown  grey  in  the  fcrvice,  and  whom  toil  or  the  enemy's 
t')rinyalida.f^^jj.j  j^^^g  rendered  incapable  of  providing  for  their  own  fubfift* 
cnce,  may  be  confidcrcd  as  part  of  the  military  pay.  In  France 
and  England,  magnificent  eitabliflnncnts  have  been  made  in  f> 
vour  of  invalids,  which,  while  they  difchargc  a  debt  of  a  facrcd 
nature,  do  honour  to  tlic  fovereign  and  the  nation.  Hie  care  of 
thofe  unfortunate  vidims  of  war  is  the  indifpenfable  dutyot 
every  Hate,  in  proportion  to  its  ability.  It  is  repugnant,  not  only 
to  humanity,  but  to  the  ihidtclt  J uiticc,  that  generous  citizens, 
heroes  v/ho  have  Ihcd  their  blood  for  the  lafety  of  their  country, 
(liould  be  left  to  pcriih  with  want,  or  unworthily  forced  to  beg 
their  bread.    The  honourable  maintenance  of  fuch  perfons  might 

*  A  bifhopof  Ecauvai',  under  riiiiip  Auguflus.     He  fought  at  the  battle  tf 
Eouviiio. 

very 
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rery  properlj  be  impofed  upon  rich  convents,  and  large  ecclefi- 
sdlical  benefices.  Notliing  can  be  more  jud  than  that  thofe  citi- 
zens who  avoid  all  the  dangers  of  war,  (hould  bellow  part  of 
(heir  riches  for  the  relief  of  their  valiant  defenders. 

Mercenary  foldiers  are  foreigners  voluntarily  engaging  to  $  >!• 
fcnre  the  (late  for  money,  or  a  ftipulatcd  pay.  As  they  owe  no  ^^^^^ 
fervicc  to  a  fovereign  whofe  fubjccis  they  are  not,  the  advan- 
tages he  offers  them  are  their  fule  motive.  By  enliding  they  in- 
cur the  obligation  to  ferve  him  ;  and  the  prince  on  his  part  pro- 
mifes  them  certain  conditions  which  are  fettled  in  the  articles  of 
cnliftment.  Thofe  articles,  being  the  rule  and  mcafure  of  tiic 
refpe£kive  obligations  and  rights  of  the  contracting  parties,  are 
to  be  religioufly  obfcrved.  The  complaints  of  fome  French  hif- 
torians  againll  the  Swifs  troops,  who  on  fcveral  occalions  for- 
merly refufed  to  march  againft  the  enemy,  and  even  withdrew 
from  the  fervice,  becaufe  tliey  were  not  paid, — thofe  complaints, 
I  fay,  arc  equally  ridiculous  and  unjuft.  Why  (hould  the  articles 
of  cnliftment  be  more  ftrongly  binding  on  one  of  the  parties 
than  on  the  other  ?  Whenever  the  prince  fails  to  perform  what 
he  has  promifed,  the  foreign  foldiers  are  difchargcd  from  anv  fur* 
ther  duty  to  him.  I  own  it  would  be  ungenerous  to  forfake  a 
prince  who,  without  any  fault  on  his  own  part,  is,  by  accident 
alonct  rendered  for  a  while  unable  to  nuke  good  his  payments- 
There  may  even  be  occafions  when  fuch  an  inflexibility  on  the 
part  of  the  foldicr  would  be,  if  not  contrary  to  ftri£t  jufticc,  at 
lead  very  repugnant  to  equity.  But  this  was  never  the  cafe 
with  the  Switzcrs:— they  never  were  known  to  quit  the  fervicc 
on  the  firft  failure  of  payment :  and  when  they  perceived  the 
good  intentions  of  a  fuvcreign  labouring  under  a  real  inability 
to  fatisfy  them,  their  patience  and  zeal  always  fupported  them 
under  fuch  difficulties.  Henry  the  Fourth  owed  them  immenfe 
foms :  yet  they  did  not,  in  hi^  greaceil  ntceirttic:^,  abindon  him  ; 
and  that  hero  found  the  nation  equaily  generous  as  brave.  I  here 
fpeak  of  the  Switzers,  bccaufc,  in  faa,  thofe  above  alluded  to 
were  often  mere  mercenaries.  But  a  diilin<llion  U  to  be  mndc 
between  troops  of  this  kind  and  thofe  Switzcrs  who  at  prefcnc 
ferve  different  powers,  with  the  perniiflion  of  their  fovereign, 
and  in  virtue  of  alliances  fub(i(ling  between  :!yjre  p-jwerb  and 
the  Helvetic  body  or  fomc  par:icui.;r  canton.  The  latter  are 
real  auxiliaries,  though  paid  liy  liic  fovcrei^zns  whom  they  ferve. 

Much  has  been  faid  on  the  qucllion  — Wheth.r  the  )  rofcifion 
of  a  mercenary  fotJier  be  Ijv.  fu!,  cr  not.—  wiic:h<?r  in  iMduals 
may,  for  money  or  any  otiier  rewar!,  engage  to  ferve  a  foreign 
prince  in  his  wars?  This  cjuellion  li^es  ni't  10  me  appear  very 
difficult  to  be  fulved.  Th.  fe  who  enter  i:i?o  fuclk  enpj^enients 
witiiout  the  exprcfs  .or  tacit  confcnt  of  their  fovt-rei^n,  otfend 
againft  their  duty  as  ci::ze:!;.  Bat  if  their  ll.>ti-i(.i.'.n  leaves 
tnein  at  liberty  to  follow  t!i-:ir  ;:u!l:i.i!ion  fur  a  nii!:r.»ry  life,  they 
are  perfcftly  free  in  that  nljieck.  Now,  cverv  t"rec  inui  may 
join  whatever  locijtv  he  i'l.ulj.;,  a.'^oi-r.^;  aj  i.e  U::%1^  i:  rr:..t  to 

his 
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Iiis  advantage.  He  may  tnaire  its  caufe  his  own,  and  efpoufc 
its  quarrels.  He  becomes  in  feme  meafure,  at  leafl  for  a  timCi 
a  member  of  the  (late  in  whofe  fervice  he  engages :  and  as  an 
officer  is  commonly  at  liberty  to  quit  the  fervice  when  he  thinks 
proper,  and  the  private  foldier  at  the  expiration  of  his  engage- 
men  t> — if  that  ilate  embark  in  a  war  which  is  evidently  un- 
juft,  the  foreigner  may  quit  its  fervice.  And  the  mercenary  fol- 
dier,  having  now  learned  the  art  of  war,  has  rendered  himfclf 
more  capable  of  ferving  his  country,  if  ever  fhe  require  his  a(SQ- 
ancef.  'Fhis  laft  confideration  will  furnifli  us  with  an  anfwer  to 
a  que  (lion  propofed  on  this  head — Whether  the  fovereign  can 
with  propriety  permit  his  fubje£ts  to  ferve  foreign  powers  indif- 
criminately  for  money  ?  He  can,  for  this  fimple  reaCon,  that  his 
fubie£ls  will  thus  learn  an  art,  of  which  a  thorough  knowledge  is 
botn  ufeful  and  nece(rary.  T^he  tranquillity,  the  profound  peace, 
which  Switzerland  has  io  long  enjoyed  in  the  midft  of  all  the 
commotions  and  wars  which  nave  agitated  Europe, — that  long 
repofe  would  foon  become  fatal  to  her,  did  not  her  citizens,  by 
ferving  foreign  princes,  qualify  themfelves  for  the  operationt  of 
war,  and  keep  alive  their  martial  fpirit. 
$  M-  Mercenary  foldiers  enlift  voluntarily.  The  fovereign  has  no 
beoMbrved^'^S^^  ^^  compel  foreigners:  he  muft  not  even  employ  ftratagtfrt^ 
in  chrir  cn«or  artifice  in  order  to  induce  them  to  engage  in  a  contraO,  whitB, 
liftmeDt.     Qte  all  others,  ihould  be  founded  on  candor  and  good  faith* 

$  i;.  As  the  right  of  levying  foldiers  belongs  folely  to  the  nadott 

EiiHfting  Qj  ijjg  fovereign  (J  7),  no  perfon  muft  attempt  to  enlift  fdldiers 
iouuS?  *"  *  foreign  country,  without  the  permiflBori  of  the  foverefgn  \ 
and  even  with  that  permiflion«  none  but  volunteers  are  fo  be  en- 
lifted  :  for  the  fervice  of  their  country  is  out  of  the  queftioa 
here  %  and  do  fovereign  has  a  right  to  give  or  fell  his  fubjeds  to 
another. 

The  man  who  undertakes  to  enlift  foldiers  in  a  foreign  coun- 
try without  the  fovereigii's  permifljon, — and,  in  general,  whoever 
entices  away  the  fubjeAs  of  another  ftate, — violates  one  of  the 
moft  facrcd  rights  of  the  prince  and  the  nation.  This  crime  is 
diftinguilhcd  by  the  name  of  kidnapping  or  man-ftealing,  and  it 

funiflicd  with  the  utmoft  (evcrity  in  every  well-regulated  ftate. 
oreign  recruiters  are  hanged  without  mercy,  and  with  great 
jufticc.  It  is  not  prefumed  that  their  fovereign  has  ordered  them 
tp  commit  a  crime :  and  fuppofing  even  that  they  had  received 
fuch  an  onicr,  they  ought  not  to  have  obeyed  it, — their  fovereign 
having  no  ri^Iit  to  command  what  is  contrary  to  the  law  of  nature. 
It  is  not,  I  f.tv,  prefumed  that  thefc  recruiters  ad  by  order  of 
their  fovereign  :  and  with  rcfpeft  to  fuch  of  them  as  have  prac* 
tifcd  fcdurtion  only,  it  is  generally  thought  fufficient  to  punifh 
them  when  they  can  be  dcte£ted  and  caught :  if  they  have  ufed 
violence,  and  made  their  efcape,  it  is  ufual  to  demand  a  furren- 
dcr  of  the  delinquents,  and  to  claim  the  perfons  they  have  carried 
oft*.  But  if  it  appears  that  they  acted  by  order,  fuch  a  proceed- 
ing in  a  foreign  fovereign  is  juitly  considered  as  an  injury,  and 

as 
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as  a  fufTicient  caufc  for  declaring  war  againft  him,  unlcfs  he 
Jiiakc  fuitabic  reparation. 

An  foldiers,  natives  or  foreigners,  are  to  take  an  oath  to  f^rve  A^^' 
fairhfttlljr,  and  not  dcfcrt  the  fcrvicc.  This  is  no  more  than  v  li;u  ^ilj^[^Z 
chcT  are  already  obliged  to,  the  former  as  fubje£ls,  the  lacter  by 
cheir  engagement:  but  their  fidelity  is  of  fo  great  importance  to 
the  ftatc,  that  too  many  precautions  cannot  be  taken  for  render- 
infr  it  feeure.  Deferters  merit  feverc  and  exemplary  punifhmenc ; 
and  the  fovcreign  may,  if  he  thinks  it  nccctlary,  annex  the  pe- 
nalty of  death  to  dcfertion.  The  cmiflarics  who  folicit  them  to 
defert  are  far  more  guilty  than  the  recruiters  mentioned  in  the 
prvcccBng  fefiion. 

Good  order  and  fubordination,  fo  ufeful  in  all  places,  are  no-  .^■.  '7- 
where  (b  neceflfary  as  in  the  army.  The  fovercign  (hould  cxadly  j^wiJ^*^ 
fpecify  and  determine  the  fundions,  duties,  and  rights  of  military 
men,— of  foldiers,  oflirers,  commanders  of  corps,  and  generals. 
He  fliould  regulate  and  fix  the  authority  of  commanders  in  all 
the  gradations  of  rank,— the  punifhmcnts  to  be  inflicted  on  of- 
fenders,— the  form  of  trials,  &c.  The  laws  and  ordinances  rela- 
tive to  thefe  feveral  particulars  form  the  military  code. 

Thofe  regulations,  whofc  particular  tendency  is  to  maintain  \  >*• 
order  among  the  troops,  and  to  enable  them  to  perform  their  mi-  y^j!!!?^ 
litary  fervicc  with  advantage  to  the  (late,  conftitute  what  is  called 
military  difcipline.  This  is  of  the  highcft  importance.  The 
Switzers  wore  the  fird  among  the  modern  nations  that  revived 
it  in  its  ancient  vigour.  It  wa^  a  good  difcipline,  added  to  the 
valour  of  a  free  people,  that  proiluccd,  even  in  the  inAincy  of  their 
republic,  thofe  brilliant  achievements  which  allonillied  all  Eu- 
rope. iVIachiavel  fays  that  the  Switzers  are  the  maflers  of  all 
Europe  in  the  art  of  war*.  Tn  our  times,  the  Pruflians  have 
fliewn  what  may  be  expeflcd  from  good  difcipline  and  affiduous 
exercife :  foldiers,  collected  from  all  quarters,  have,  by  the  force 
of  habit  and  the  influence  of  command,  performed  all  that  could 
be  expeAed  from  the  molt  zealous  and  loyal  fubjects. 

Every  military  officer,  from  the  ciiL^n  to  the  general,  enjoys      (  '^' 
the  rights  and  authority  afllgned  him  by  the  fovercign ;  and  tin:  ^!!|,."'"'^. 
will  of  the  fovcreign  in  this  refpecl  is  known  by  hi.^  cxprcfs  de-  "rlVw* . 
clarations,  contained  either  in  the  commiflions  I.e  cmfcrs  or  in 
the  military  code,*— or  it»  by  fair  deduction,  inferred  from  the 
nature  of  the  fundlions  afligned  to  each  (ilhccr:  for  every  man 
who  is  intruftcd  with  an  employment,  is  prdumrd  ro  be  invelled 
with  all  the  powers  necelFary  to  enable  hi.n  to  til!  his  itarion  with 
propriety,  and  fucccfsfuliy  Jiicharge  the  fcvcral  fuii£tiuns  of  his 
office. 

Thus  the  commiflion  of  a  eomm.mdcr  in  chief,  when  it  is  Am- 
ple and  unlimited,  eives  him  an  abfolute  power  over  the  armVi  a 
right  to  mar(;h  it  whither  he  thinks  proper,  :o  undertake  luch 
operations  as  !:c  f2::ds  conducive  to  the  fenrice  uf  t].e  :la:e,  2cc. 

•  Psfc.on  rjvy. 
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It  IS  true,  indeed,  that  the  powers  of  z  general  are  often  llmiied^ 
but  the  example  of  marfhal  Turenne  fuiHciently  thews,  that^ 
when  the  fovereign  is  certain  of  having  made  a  good  choice,  the 
'    '  beft  thing  he  can  do  in  this  refpefl  is  to  give  the  general  an  un- 

limited power.  Had  the  operations  of  the  duke  of  Marlborough 
depended  on  the  directions  of  the  cabinet,  there  is  little  probabi- 
lity that  all  his  campaigns  would  have  been  crowned  with  fuch 
diuinguiflied  fuccefs. 

When  a  governor  is  befieged  in  the  place  where  he  commands, 
and  all  communication  with  his  fovereign  is  cut  off,  that  verv 
circumilance  confers  on  him  the  whole  authority  of  the  (late,  (o 
far  as  refpe£ts  the  defence  of  the  town  and  the  fafet j  of  the  gar* 
rifon. 

Thefe  particulars  merit  the  utmoft  attention,  as  they  fumifii  a 
principle  for  .determining  what  the  feveral  commanders,  who  are 
the  fubordinate  or  inferior  powers  in  war,  may  execute  with  fuf* 
ficient  authority.    Exclufive  of  the  confequences  which  may  be 
deduced  from  the  very  nature  of  their  employments,  we  are  Uke- 
wife  to  conGder  the  general  pra^ice  and  edabliihed  ufage  in  this 
refpefl.    If  it  be  a  known  {z£ty  that,  in  the  fervice  of  a  particular 
nation,  officers  of  a  certain  rank  have  been  uniformly  invefted 
with  fuch  or  fuch  powers,  it  may  reafonably  be  prefumed  that  the 
perfon  we  are  engaged  with,  is  furnilhed  with  the  fame  powers, 
f  sow         Every  promife  made  by  any  of  the  fubordinate  powers,  by  any 
How  tkeir  commander  within  his  department,  in  conformity  to  the  terms 
]S[n?^thT     of  h^^  commiffion  and  to  the  authority  which  he  naturally  de- 
Ibverdgn.   rives  from  his  office  and  the  funftions  intruded  to  his  care, — 
every  fuch  promife,  I  fay,  is,  for  the  reafons  above  alleged,  made 
in  the  name  and  by  the  authority  of  the  fovereign,  and  eoually 
obligatory  on  him,  as  if  he  had  himfelf  perfonally  made  it.  Thnt 
a  governor  capitulates  for  the  town  which  he  commands,  and 
for  the  garrifon  \  and  what  he  has  promifed,  the  fovereign  cannot 
invalidate.    In  the  laft  war,  the  general  who  commanded  the 
French  at  Lintz  engaged  to  march  back  his  troops  on  this  fide 
tlie  Rhine.    Governors  of  towns  have  often  promifed  that,  for 
a  limited  time,  their  garrifons  (hould  not  carry  arms  againft  the 
enemy  with  whom  they  capitulated :  and  thefe  capitulations  have 
always  been  faithfully  obferved. 
^  -'-         But  if  a  fubordinate  power  allows  himfelf  a  greater  latitude, 
cafes^their  ^^^  cxceeds  the  authority  annexed  to  his  office,  his  promife  bc- 
promTes     comcs  no  more  than  a  private  engagement,  or  what  is  called 
bind  only  fponjio^  of  which  we  have  already  treated  (B.  II.  Ch.  XIV.). 
thanfciYcs.  -J'j^f^  ^^g  jj^g  ^3fg  Qf  ^g  Roman  confuls  at  the  Furcw  Caudinx. 
They  might  indeed  agree  to  deliver  hoftages,  and  that  their  army 
(hould  pafs  under  the  yoke,  &c.  but  they  were  not  authortfed  to 
conclude  a  peace,  as  they  took  care  to  fignify  to  the  Samnites. 
§  >^         If  a  fubordinate  power  afliimes  an  authority  which  he  does  not 
fumptioiiof  P^^f^»  and  thus  deceives  the  party  treating  with  him,  though  an 
an  authori-enemy,— he  is  naturally  refponfible  for  the  damaj;e  caufed  by  his 
ty  which     deception,  and  bound  to  make  reparation.  I  fay  ^^  though  an  ene- 
my ;"' 
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fn>  :**  for  the  faith  of  treaties  is  to  be  obfcrvcd  between  cne-»^«7''« 
micSt  as  al'  men  of  principle  agree,  and  as  \vc  (hall  prove  in  the^^    ^ 
frqucl.     The  fovercign  of  that  fraud alent  oiTiccr  onglit  to  punifh 
hliHt  and  oblige  him  to  repair  his  fault : — it  is  a  duty  which  the 
prince  ewes  to  juf^ice,  and  to  his  own  character. 

Frooiifes,  made  by  a  fubordinate  power,  are  obligatory  on      f  in. 
thofc  who  a-e  fubje£t  to  his  control,  and  bind  them  in  every  par-  ^°J'  [J*53 
I'cular  in  which  he  is  authorifed  and  accuflomed  to  command  intciion- 
thcir  obedience:  for,  with refpe£l  to  fuch  particulars,  he  is  veiled 
with  the  fovereign  autliority,  which  his  inferiors  are  bound  to 
fefpe£k  in  hin  perf3n      'I'hus,  in  a  capitulation,  the  governor  of 
a  town  ftipulates  and  promifes  for  his  garrifon,  and  even  for  the 
nagiftraies  and  citizens. 


CHAP.    III. 


Of  the  juft  Caufes  of  War, 

\X7H0EVER  entertains  a  true  idea  of  war,— whoever  confi-    ,  ?  «4- 

ders  its  terrible  effcfts,  its  deftru£tive  and  unhappy  confe-  ^^  t^'JfiJT 
quences, — will  readily  agree  that  it  (hould  never  be  u  idertaken  dcn^kcn 
wiihuut  the  moft  cogent  rcafons.    Humanity  revolts  againft  a  *'«*"•«  ^ 
fovercign,  who,  without  neceility  or  without  very  powerful  rea-  ^  |'»p*"* 
«oni,  laviflics  the  blood  of  his  moft  faithful  fubje£ls,  and  expofes"*  ""*" 
'^s  people  to  tlie  calamities  uf  war,  when  he  has  it  in  his  power 
*o  maintain  them  in  the  enjoyment  of  an  honourable  and  falu- 
^7  peace.     And  if  to  this  imprudence,  this  want  of  love  for  his 
People,  he  moreover  adds  injuftice  towards  thofe  he  attacks, — 
of  how  great  a  crime,  or  rather,  of  what  a  frightful  ferics  of 
^iines,  do'js  he  not  become  guilty  I   Refponfiblefor  all  the  mis- 
fortunes which  he  draws  down  on  his  own  fubjedls,  he  is  morc- 
^cr  loaded  with  the  guilt  of  all  thofc  which  he  inflicts  on  an 
uiQocent  nation.     The  daughter  of  men,  the  pillage  of  cities, 
the  devaftaiion  of  provinces, — fuch  is  the  black  catalogue  of  his 
tnormities.     He  is  refponfibl;:  to  God,  and  accountable  to  ha- 
lun  nature,  for  every  individual  that  is  killed,  for  every  hut 
\\\  is  burned  down.     The  violences,  the  crimes,  the  difurders 
r  every  kind,  attendant  on  the  tumult  and  liccntiuufnefs  of 
ir,  pollute  his  conuicncc,  and  are  fct  down  to  his  a(  count,  as 
is  the  original   author  of  them  all.     Unqueilionable  truths! 
rming  ideai !  which  ou;^h:  to  atTcCl  the  rulers  of  nations,  and, 
ill  their  inilitary  enriTprills,  infpire  them  with   a  degree  of 
umfpcction  proportinnale  to  the  importance  of  the  fubjeft ! 
^'erc  men  aiwiys  rcaU)nable»  they  would  terminate  their  con-      '  -■- 

by  the  arms  of  rcafon  only :  natural  jullice  and  equity  J^J  jj^^  j'lj] 
Id  be  their  rule,  or  :!uirjud;ie.  Force  is  a  wretched  and  aju- r'  rv 
ncholy  cxpcdijn:  ^g:i;!:i:  thofe  who  fpurn  at  lullice,  and  re-t  ••  »i--i»i 

fufj  *••• 
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fufe  to  liftcn  to  the  remonftrances  of  reafon :  but,  in  flioiti  it 
becomes  necefTary  to  adopt  that  mode,  when  every  other  proves 
inefieAual.    It  is  only  in  extremities  that  a  juft  and  wife  natioa 
or  a  good  prince  has  recourfe  to  it,  as  we  have  fliewn  in  the  con- 
cluding chapter  of  the  fecond  book.    The  reafons  which  may 
determine  him  to  take  fuch  a  flep>  are  of  two  claiTcs.     Thofe  of 
the  one  clafs  {hew  that  he  has  a  right  to  make  war, — that  he  htf 
juft  grounds  for  undertaking  it : — thefe  are  czMed  jujiificatory  ucf 
fans.     The  others,  founded  on  iitnefs  and  utility,  determine 
whether  it  be  expedient  for  the  fovereign  to  underud^e  a  war^- 
thefe  are  called  motives. 
wki  *^**         "^^  ^^^^  ^^  employing  force,  or  making  war,  belongs  to  na- 
cTBcna  a"  ^^^"'  "^  farther  than  is  neceflary  for  their  own  defence  and  for 
fuft  caoie     the  maintenance  of  their  rights  ($  3).    Now  if  any  one  attadu 
of  war.       2  nation,  or  violates  her  perfeft  rights,  he  does  her  an  injury. 
Then,  and  not  till  then,  that  nation  has  a  right  to  repel  the  ag- 
greffor,  and  reduce  him  to  reafon.     Further,  (he  has  a  right  to 
prevent  the  intended  injury,  when  (he  fees  herfelf  threatened  with 
it  (Book  II.  §  50).  Let  us  then  fay  in  general,  that  the  foundation 
or  caufe  of  every  juft  war  is  injury,  either  already  done,  or 
threatened.     The  juftiAcatory  reafons  for  war  (hew  that  an  in- 
jury has  been  received,  or  fo  tar  threatened  as  toautfaorife  a  pre- 
vention of  it  by  arms.    It  is  evident,  however,  that  here  the 
queftion  regards  the  principal  in  the  war,  and  not  thofe  who 
join  in  it  as  auxiliaries.  When,  therefore,  we  would  judge  whc« 
ther  a  war  be  juft,  we  muft  confider  whether  he  who  undertito 
it  has  in  fa£b  received  an  injury,  or  whether  he  be  reallv  threat- 
ened with  one.     And  in  order  to  determine  what  is  to  be  confi* 
dered  as   an  injury,  we  muft  be   acquainted  with  a  nation's 
right s^  properly  fo  called,— that  is  to  fay,  hex  ferfiH  rights, 
Thefe  are  of  various  kinds,  and  very  numerous,  but  may  all  be 
referred  to  the  general  heads  of  which  we  have  already  treated^ 
and  (hall  further  treat  in  the  courfe  of  this  work.    Whatever 
ftrikes  at  thefe  rights  is  an  injury,  and  a  juft  caufe  of  war* 
f  17.         The  immediate  confequence  of  the  premifles  v^  that  if  a  na- 
whit  war  tion  takes  up  arms  when  (he  has  received  no  injury,  nor  is  threat* 
isunjuiL     ^j^^j  ^,jj|^  j^^y^  Q^g  undertakes  an  unjuft  war.    Thofe  alone)  to 
whom  an  injury  is  done  or  intended,  have  a  right  to  make 
war. 
f  tS.         From  the  fame  principle  we  (hall  likewife  deduce  the  juft  and 
Tht  obj^a  lawful  obje£l  of  every  war,  which  is,  to  avenge  tnr  prevent  imjurjm 
war.       rp^  avenge  fignifies  here  to  profecute  the  reparation  of  an  injury, 
if  it  be  of  a  nature  to  be  repaired, — or,  if  the  evil  be  irreparable^ 
to  obtain  a  juft  fatisfa£iion, — and  alfo  to  puni(h  the  offender,  if  re* 
quifite,  with  a  view  of  providing  for  our  future  fafety.  The  right 
to  fecurity  authorifes  us  to  do  all  this  (BookIL  §§  49 — 52).  We 
may  therefore  diftindly  point  out,  as  obje£ls  of  a  lawful  war, 
the  three  following— i.  To  recover  what  belongs  or  is  due  to 
us.     a.  To  provide  for  our  future  fafety  by  puni(hing  the  ag- 
grclTor  or  ofTcnuer.    3.  To  defend  ourfelves^  or  to  protect  our* 

fclves 
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fclves  from  iojuryj  by  repelling  unjuft  violence.  The  two  firft 
are  the  objeAs  of  an  offenfive,  the  third  that  of  a  defenfivc  war. 
CamilluKi  when  on  the  point  of  attacking  the  Gauls,  concifely 
£et  forth  to  his  foldiers  all  the  fubjeAi>  on  which  war  can  be 
grounded  or  juftified— ^M/i/tf^  qu4g  defcndi^  rrpftiquef  et  ukifcifas 
fit  *. 

As  the  nation,  or  her  ruler,  ought,  in  every  undertaking,  not      §59*. 
onjy  to  rcfpeft  ju^ice,  but  alfo  to  keep  in  view  the  advantage  of  ^^j"^,' 
the  ftace, — it  is  neceiTary  that  proper  and  commendable  motives  fons  and 
fliould  concur  with  the  juftificacory  reafons,  to  induce  a  deter  mi-  proper  mo. 
nation  to  embark  in  a  war.    Thefe  reafons  fhew  that  the  fove-  JJ^Yin'^Sn^" 
reign  has  a  right  to  take  up  arms,  that  he  has  juil  caufe  to  do  fo.  dcrtaking 
Thcr  proper  motives  (hew  that  in  the  prefent  cafe  it  is  advifable  a  war. 
and  expedient  to  make  ufe  of  his  right.  Thel'e  latter  relate  to  pru- 
dence, a)»  the  juftificatory  reafons  come  under  the  head  of  juilice. 

I  call  proper  and  cGmniftidabU  metivts  thofe  derived  from  the  §  3"' 
good  of  the  ftate,  from  the  fafety  and  common  advantage  of  the  ^l^^'  "** 
citizens.  They  are  infeparable  Irom  the  juftificatory  reafons, — 
a  breach  of  juftice  being  never  truly  advantageous.  Thouf^h  an 
unjuft  war  may  for  a  time  enrich  a  ftate,  and  extend  her  fron- 
liers,  it  renders  her  odious  to  other  nations,  and  expofes  her  to 
the  ('anger  of  being  crufhed  by  them.  Befides,  do  opuknce  and 
extent  of  dominion  always  conftitute  the  happinefs  of  ftates? 
Amidft  the  multitude  of  examples  which  might  here  be  quoted, 
Jet  us  confine  our  view  to  that  of  the  Romans.  The  Roman 
fcpublic  ruined  herfelf  by  her  triumphs,  by  the  excefs  of  Iier 
conquefts  and  power.  Rome,  when  miftrefs  of  the  world,  but 
eaflaved  by  tyrants  and  opprcfled  by  a  military  government,  had 
reafon  to  deplore  the  fuccefs  of  her  arms,  and  to  look  back  with 
regret  on  tliofe  happy  times  when  her  power  did  not  extend  be- 
yond the  bounds  of  Italy,  or  even  when  her  dominion  was  al* 
mofl;  confined  within  the  circuit  of  her  walls. 

Vic'fus  motives  are  thofe  which  have  not  for  their  obje£l  vidons 
the  good  of  the  ftate,  and  which,  iiiftead  of  being  drawn  from  "^<>^^ci. 
that  pure  fource,  are  fuggefted  by  the  violence  of  the  paffions. 
Such  are  the  arrogant  deiire  of  command,  the  oftentation  of 
powcTf  the  thirft  of  riches,  the  avidity  oi  conqueft,  hatred  and 
revenge. 

The  whole  right  of  the  nation,  and  confequently  of  the  fove-      f  3*. 
reign,  is  derived  from  the  welfare  of  the  ftate  %  and  by  this  rule  ^''^  undep- 
it  is  to  be  meafured.     The  obligation  to  promote  and  "^^^i^'on  ;nA^^' 
ain  the  true  welfare  of  tlie  focietv  or  ftate  gives  the  nation  a  erouu  's, 
'ight  to  take  up  arms  againft  him  who  threatens  or  attacks  that  ^ur  iVcim 
^tuablc  enjoyment.     But  if  a  nation,  on  an  injury  done  to  her," '^^     ""' 
s  induced  to  take  up  arms,  not  by  the  necefiity  of  procuring  a 
uft  reparation,  but  by  a  vicious  motive,  (he  abufcs  her  right. 
The  vicioufnefs  of  the  motive  tarnifhes  tbe  luftre  of  h^r  arms, 
vhicb  flight  otherwife  have  ihone  in  the  caufe  of  jufti.e  >->the 

♦  l:vy,  lib.  v.  cap.  49. 
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war  is  not  undertaken  for  the  lawful  caufe  which  the  nation  hadi 
to  engap:e  in  it :    that  caufe  is  now  no  more  than  a  pretext.     Aq 
to  the  fovereign  in  particular,  the  ruler  of  the  nation,— whatt 
right  has  he  to  expofe  the  fafety  of  the  ftate,  with  the  lives  aix^ 
fortunes  of  the  citizens,  to  gratify  his  pai&ons  ?  It  is  only  for  the; 
good  of  the  nation  that  the  fupreme  power  is  intruded  to  him 
and  it  is  with  that  view  that  he  ought  to  exert  it :  that  is  tfa^ 
obje£l  prefcribed  to  him  even  in  his  lead  important  meafores 
and  (hall  he  undertake  tlie  mod  important  and  the  mod  danger-, 
ous,  from  motives  foreigti  or  contrary  to  that  great  end?    Y^i 
nothing  is  more  common  than  fuoh  a  dedru£bive  inverfion  o/" 
views;  and  it  is  remarkable,  that,  on  this  account,  the  judicioas 
Polybius  gives  the  name  of  caujis  *  to  the  motives  on  which  war 
is  undertaken, — and  oi  pretexts  \  to  the  judificatory  reafonsat 
legcd  in  defence  of  it.      Thus  he  informs  us  that  the  caufe  of 
the  war  which  Greece  undertook  againd  the  Perfians  was  the 
experience  (he  had  had  of  their  weaknefs,  and  that  the  pretext 
alleged  by  Philip,  or  by  Alexander  after  him,  was  the  defireof 
avenging  the  injuries  which  the  Greeks  had  fo  often  IvSkm^ 
and  of  providing  for  their  future  fafety. 
h  ?-•  Let  us  however  entertain  a  better  opinion  of  nations  and  their 

Pretext.,  yuicrs.  There  are  jud  caufcs  of  war,  real  judificatory  reafons; 
and  why  fhould  there  not  be  fovereigns  who  fmcerely  conGder 
tliem  as  their  warrant,  when  they  have  befides  reafonable  motives 
for  taking  up  arms  ?  We  diall  therefore  give  the  name  of  preuxts 
to  thofc  rcaibns  alleged  as  judificatory,  but  which  are  fo  only  in 
appearance,  or  which  are  even  abfolutely  deditute  of  all  founda- 
tion. The  name  of  pretexts  may  likewife  be  applied  to  reafons 
which  arc,  in  themfelvcs,  true  and  well-founded,  but,  not  being 
of  fufficient  importance  for  undertaking  a  war,  are  made  ufeol 
only  to  cover  ambitious  views,  or  ibmc  other  vicious  motive. 
Such  was  the  complaint  of  the  czar  Peter  I.  that  fufficient  ho- 
nours had  not  been  paid  liim  on  his  paifage  through  Riga.  His 
other  reafons  for  declaring  war  againd  Sweden  I  here  omit. 

Pretexts  arc  at  lead  a  homage  which  unjud  men  pay  to  jufticc. 
He  who  fireens  himfelf  with  them  Ihews  that  he  dill  retains 
fomc  rcnl'e  of  ihame.  He  does  not  openly  trample  on  what  i$ 
mod  lacvcd  in  human  focicty  :  he  tacitly  acknowledges  that  a 
flaj^r.'int  itijudicc  niLMits  the  iiulignation  of  all  mankind. 
5-5^  Whoever,  without   jullificatory   reafons,  undertakes    a  war 

^\^^''-'''''' merely  from  motives  of  auvantagc,  adits  without  any  right,  and 
jy"f'""V.*'liii  wiir  is  luijud.  And  he,  who,  liaving  in  reality  jud  grounds 
.ant--c.  for  taking  up  arms,  is  ncvcrthelofs  folcly  aftuated  by  intercllcd 
views  in  reiovtlng  to  hodilitios,  car.not  indeed  be  charged  with 
injudic**,  hut  he  betrays  a  vicious  dilpofition:  his  condutk  isrc- 
prehcnfiUlc,  and  fuliicil  by  the  badnefs  of  his  motives-  War  is 
io  dvuulful  a  feourge,  th;it  nothing  lefs  than  manifed  judicc, 
joincil  to  a  kind  of  nccelhty,  can  authorife  it,  render  it  com- 
ahiulablc,  or  at  hall  exempt  it  from  reproach. 

*  .\.ii  ili'tjr.  !'K  ill.  cjv  6.  +  rifo^yfi;, 
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Nations  that  arc  always  rrady  ro  take  up  armj  0:1  any  pro-  .  \  >4- 
'pcQ,  of  advantage,  arc  lawlel's  robbers :  but  thofc  who  iccm*  to  |ij,y"^*^|^5 
icJj^ht  in  the  ravages  of  war,  wlio  fpread  it  on  all  fides,  without  war  with- 
'cjfons  or  pretexts,  and  even  wirhcut  any  ether  motive  than  ihcir  outrc-f.n 
Bwn  ttrocity,  arc  monllcrs,  unworthy  the  name  of  men.     They  J'^JJfJ'^^"''* 
(hould  be  confidcrcd  as  enemies  to  the  human  race,  in  the  f.ime 
manner  as,  in  civil  fccicsy,  profclfed  afTilfins  and  inccndi.iries  are 
guilty,  not  only  towards  the  particular  victims  of  their  nefarious 
«ieci«s,  but  alfo  towards  the  ihite,  which  therefore  proclaims  tliem 
pubtic  enemies.     All  nr.tions  have  a  right  to  join  in  a  confede- 
racy for  the  purpofc  of  punifhing  and  even  exterminating  thofc 
fava|(c  nations.     Such  were  fcveral  German  tribes  mentioned  by 
Tacicus.— fuch  thofc  barbarians  who  dcftroyed  the  Roman  em- 
pire :     nor  was  it  tiil  long  after  their  convcrfion  to  Chriilianity 
that  this  ferocity  wore  off.  Such  have  been  the  Turks  and  other 
Tanarsp— Gen^his-khan,  Timur-Bec  or  Tamerlane,  who,  like 
Attila,  were  fcourges  employed  by  the  wrath  of  heaven,  and 
who  made  war  only  for  the  plcifure  of  making  it.     Such  r.rc,  in 
poliAied  ages  and  among  the  moil  tiviiifcd  nations,  thole  liip- 
pofcd  heroes,  whofe  fuprcmc  delight  is  a  battle,  and  who  make 
war  from  inclination  purely,  and  not  from  love  to  the:r  country. 

Defennve  war  is  iult  when  made  ntrninft  an  unjuil  ni'grc(li)r.  „  ?  3--  _ 
lliis  requires  no  proof.     .Sc!f-djfcni;c  ::ganut  unjult  violence  is  i\vfrff;if  it 
not  only  the  ri?ht  but  the  duty  cf  ;:  n.:tion,  and  one  of  her  moll  iuft  or  ua- 
CaCTcd  duties.  But   if  the  enemy  who  wages  offcnfi?c  war  has  i"** 
juftice  on  his  fide,  we  have  no  ri^ht  to  make  forcible  oppofition ; 
uid  ihc  defenfive  war  then  becomes  unjutl :  for  that  enemy  only 
exens  his  lawful  righ?:— hi!  rook  '.:p  arr.:?  only  to  obtain  jul'ic': 
which  was  refufed  to  h:ni  ;  and  it  is  nn  acl  of  injullice  to  rcliit 
■ny  one  in  the  exertion  of  his  ri^ht. 

All  that  remains  to  be  done  in  Vnch  a  cafe  is  to  offer  the  invader      ^  V'- 
1  jttft  fatisfaOion.     If  he  will  not  be  content  with  lliis,  a  naMon  i,c?V.V;ll! 
niDS  one  great  advantage,  -  that  of  having  turned  the  bahm^e  of  .u  kmi  .'u 
jvfticc  on  her  own  fide  ;  ar.d  his  hoJljliiics  now  becoming  unjull,  "|^*''"'J''' 
as  having  no  longer  any  foundation,  may  very  jullly  be  oppofed.  ]j\*,-r\\*„'^| 

The  hamnites,  inlligated  by  the  ambition  or  tlicir  chiefs,  had  ;,,:» 
laraged  the  lands  of  the  allies  of  Rome.  When  they  l^ecamc 
fcnfiDlc  of  their  mifconduct.  they  offered  full  rep.tratiuii  for  r^e 
ilamages,  with  every  rcafon.iSL'  la:isr.i:.linn  :  but  all  their  f  ib- 
miffions  could  not  appclfe  the  Romans ;  whereupon  Caius  I'on- 
fitts,  geiscrai  of  the  Samnitcs,  faid  to  his  men,  *^  Since  thi*  Re  • 
**  mans  are  abfolutely  deicrmincil  on  war,  neccffity  jullifics  it  un 
^  our  fide  I  an  appeal  to  arms  becomes  lawful  on  the  part  ot* 
•*  cbofie  who  arc  deprived  of  every  other  rchurcc*'^  J if/ium  e/I 
Mhtm^  qu:bui  ntcCjaiium  ;  ct  p:u  airzj^  uuiLuk  nuiM  niji  .m  arma 
rfhnfuiiwr  fpes'^m  '" 

b  order  to  eftimate  the  juSice  of  an  oflfcnEre  war,  the  na*  ^i}^l!\i^ 
Ivfv  of  the  fabjecl  for  whidi  a  nation  takes  up  arms  mult  be  firlt  fc^Tvt  wtf 

•  U»^,  lib.  ix.  ir.% 
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in  confidered.  We  ihould  be  thoroughly  aflared  of  our  ri|^t  bcfoTe^d 
iJ«nt  ^1^  proceed  to  aflTert  it  in  fo  dreadful  a  manner.  If,  thereforet  the^ 
queftion  relate  to  a  thing  which  is  evidently  juft,  as  the  recovery^ 
of  our  property,  the  ailertion  of  a  clear  and  inconteftable  right,  orrj 
the  attainment  of  jud  fatisfaAion  for  a  manifeft  injury, — and  iS 
we  cannot  obtain  juftice  otherwifc  than  by  force  of  arms,— offini'— ^ 
five  war  becomes  lawful.  Two  things  are  therefore  neceflary  i 
render  it  juft, — firft,  fomc  right  which  is  to  be  afierted,— that  i 
to  fay,  that  we  be  authoriicd  to  demand  fomething  of  anodier  i 
tion : — 2.  that  we  be  unable  to  obtain  it  otherwife  than  by  foitej 
of  arms.  NecelGty  alone  warrants  the  ufc  of  force.  It  is  a  danger— ^ 
ous  and  terrible  refource.  Nature,  the  common  parent  of  man-— 
kind,  allows  of  it  onlj  in  cafes  of  the  laft  extremity,  and  whenal  3 
other  means  fail.  It  is  doing  wrong  to  a  nation,  to  make  ufi^ 
of  violence  againft  her,  before  we  know  whether  flic  be  diT-** 
pofcd  to  i\o  us  jud  ice,  or  to  refiife  it. 

Thofc  who,  without  tryinj;  pncifn:  menfures,  run  to  arms  or* 
every  triilini;  occanun,  fufficiently  ihew  that  juftiticatory  reafor»9 
arc,  in  their  mouths,  mere  pretexts :  they  eagerly  fcize  the  op-^ 
portunity  of  induiglni;  thr^r  pailions  and  gratifying  their  ambi* 
lion  under  fome  colour  of  ri^^ht. 
^  s^*  In  a  doubtful  caufc,  where  ilie  riglits  are  uncertain,  obfcure, 

^.^'JpJ^'' and  difputab'.i',  all  that  iw.i  be  reafoiiably  required,  is,  that  the 
queftion  bo  difcuillJ  (Book  11.  §  330»  ^"^'  t'^a^  >f  »>- 1^  imprf- 
liliie  fuliy  to  clear  it  up,  tlic  contclt  b:!  terminated  by  an  equito* 
ble  compr(r.::ire.     I:  tlierL-fore  one  of  the  parties  (hould  refufe  to 
aeeeile  to  iu:  h  coiu:sli.;!orv  nieafiires,  the  other  is  ju(li5able  in 
taking  up  arir.s  to  eop.^pti  h'un  to  an  accommodation.     And  wc 
mutl  oblcrve,  tliat  Wiir  ilt)*3  i)c»t  decide  the  queftion  ;  vidory 
only  co.r.peK  ilic  vanquillKNl  to  I'uUfLribc  to  ihe  trtv.ty  wliich  tei- 
iriin»>tes  the  diilVreiice.     It  is  an  errL>r,  no  k'i\>  abUird  tlian  perni- 
cious, to  uy  that  w.ir  h  to  ilvci;le  co:uvovcr(ie>  Irctwccn  tholi 
■n-lioacLn.  V.  Icilge  no  fuptili'r  jovljie,     a**  i<  the  cr.I'e  with  nalioi».'*» 
Vidory  urvully  favours  ilie  cuiieof  ftrcngthaml  prudence  rather 
ilian  tli.it  of  rl;4lit  and  jmiiie.  It  woulil  lie  a  hail  rule  of  deciiion; 
hut  it  is  ;in  elVtAtual  modu  of  compelling  him  Vvho  refutes  to  -c- 
ctde  t'>  fiicli  n^'Txiures  a.-;  are  cruit'onant  to  jullice ;  and  it  becomes 
j'llt  in  ilie  handi  of  a  [-.lince  who  ufes  it  feafonably  and  for  a 
lawful  caufc. 
Q  39.         War  cannot  be  jult  on  both  fides.     One  party  claims  a  right* 
r  cannot  the  other  difputes  it : — the  one  complains  of  an  injury;  ihcodic 
1*  CdM   denies  having  done  it.    They  may  be  confidcrc(l  as  two  indiv' 
duals  difputing  on  tlie  truth  of  a  propotkion  ;  and  it  is  iinpof 
blc  that  two  contrary  fcnthnents  (hould  be  true  at  the  fitf 
time. 
•  47'         It  may  however  happen  that  both  the  contending  parties 
ittirccs  candid  and  (inccre  in  their  intcmicns ;  and,  in  a  doubtful  ca 
.j1.       it  is  ftill  uncertain  which  fide  is  in  the  right.  Wherefore,  fincf 
tions  arc  equal  and  independent  (Book  ll.  s)  36,  and  Prelim.  ^ 
19)^  and  cannot  claim  a  right  of  juHgment  over  each  oth 

io' 
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fullows,  thaf,  ill  every  cafe  fufceptible  of  doubt,  die  arms  of  the 
two  parties  at  war  are  to  be  accounted  equally  lawful,  at  ieaft  as 
to  external  effects,  and  until  the  dcciiion  of  the  caufe*  But  neU 
cher  does  that  circumQance  deprive  other  nations  of  the  liberty 
of  forming  their  own  judgment  on  the  cafe,  in  order  td-4eter« 
mine  how  they  are  to  a£t,  and  t6  affift  that  party  who  ihall  ap- 
pear to  have  right  on  his  fide, — nor  docs  that  eite£l  of  the  inde* 
pendence  of  nations  operate  in  exculpation  of  the  duthor  of  ari 
unjuft  war,  who  certainly  incurs  a  high  degree  of  guilt.  -  But  if 
he  a^  ill  confequence  of  invincible  igjiorance  or  error^  the  in« 
jaftice  of  his  arms  is  not  imputable  to  him. 

When  offenfive  war  has  for  its  objc£t  the  punifhment  of  a  na-     f  4t. 
tion,  it  ought,  like  every  other  war,  to  be  founded  on  right  and  WarundrtWi 
neceflityi     i.  On  right  2 — an  injury  muft  have  been  a£kually  rc-n*J,^"  ^'jj"* 
ceived.    Injury  alone  being  a  juil  caufe  of  war  (§  26),  the  re-tioii. 
paration  of  it  may  be  lawmlly  profecuted :  or  if  in  its  nature  it 
be  irreparable  (the  only  cafe  in  M'hich  we  are  allowed  to  punifli), 
we  are  autfaorifed  to  provide  for  our  own  fafety,  and  even  for 
that  of  all  other  nations,  by  infli&ing  on  the  offender  a  punifhment 
capable  of  correcting  him,  and  ferving  as  an  example  to  others. 
-%.  A  war  of  this  kind  muft  have  neceility  to  juftify  it:  that  is  to 
^ay«  that,  to  be  lawful,  it  mull  be  the  only  remaining  mode  to  ob- 
"^n  a  juft  fatisfadlion ;  which  implies  a  rcnfonable  fecurity  for  the 
^imc  to  come.     If  that  complete  fatisfadtion  be  offered,  or  if  ic 
^may  be  obtained  without  a  U^ar,  the  injury  is  done  away,  and  the 
sight  to  liscurity  no  longer  authorifcs  us  to  feek  vengeance  for  it; 
—  ■Sec  Book II.  §§  49, 52. 

The  nation  in  fault  is  bound  to  fubmit  to  a  puiiiihment  which 
Ac  has  deferved,  and  to  fulTer  it  by  way  of  atonement :  but  ^e 
%s  not  obliged  to  give  herfelf  up  to  the  difcretion  of  an  incenfed 
enemy.  Thereforej  when  attacked,  (he  ought  to  make  a  tender 
fdf  fatisfa^lioni  and  aik  what  penalty  is  required  ;  and  if  no  ex«- 
plidt  anfwer  be  given,  or  the  adverfary  attempts  to  impofe  a  dif- 
proportionate  penalty^  ihe  then  acquires  a  right  ro  rcfifl,  and  lier 
defence  becomes  lawful. 

On  the  whole,  however^  it  is  evident  that  the  offended  party 
done  has  a  right  to  punifh  independent  perfons.  We  (liali  not  here 
repeat  what  we  bare  faid  elfewhere  (Book  II.  $  7 )  of  the  dangerous 
miftakc  or  extravagant  pretenfions  of  thofe  who  afTume  a  right 
ft  pttnifliing  an  independent  nation  for  faults  which  do  not  con- 
cern them,— -who,  madly  fetting  themfelvcs  up  as  defenders  of 
the  eatife  of  God|  take  upon  them  to  punifh  the  moral  depra*. 
vity  or  indif^on  of  a  people  not  committed  to  their  fupecintea-. 
deacy.  ■        ;     ■    1 42. 

Here  a  very  eelebrated  queftion,  and  of  the  highcfl  importance^ >J[^^ther 
prefaM  itfiplf.    U  i^  afltcd,  whether  the  aggran^ifement  of  a^cn^uTf 
neiriiboiiriiig  povncr,  by  whom  a  nfition  feairs Jhf  f?ii^v  one  da.f  be  •  neigh- 
criSiedy  be  ^(uKfAcnt  reafon  for  making  w:ar  ♦gaiqft  him,— Yfhe- Iwurirg 
rhw  OjB  be  jufti&ible  {n  taldng^  up  arma  to  oppofe  his  aggrandife-  |[^.",-f^" 
acoty  Of  W  wCRlwB.htini  with  the  fote  yiew  oi  fffiuiin^  herfelf  war  a^^^inft 
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from  thofc  dangers  which  the  weaker  Rates  have  almoft  alway^s 
reafon  to  apprehend  from  an  overgrown  power.   To  the  majoritT 
of  politicians  this  quefllon  is  no  problem  :  it  is  more  difficult  oi^ 
folution  to  thofe  who  wifli  to  fee  juilice  and  prudence  ever  infe- 
parably  united* 

On  the  one  hand,  a  (late  that  increafes  her  power  by  all  the 
arts  of  good  government,  docs  no  more  than  what  is  comitieHtb- 
ble :  (he  fulfils  her  duties  towards  herfclf,  without  violating  thoie 
which  (lie  owes  to  other  natiotls.  The  fovereign,  who^  bjr  inhe- 
ritance, by  free  cleftion,  or  by  any  other  ju(l  and  honounble 
means,  enlarges  his  dominions  oy  the  addition  of  new  provinces 
or  entire  kingdoms,  only  makes  ufe  of  his  right,  without  injuring 
any  perfon.  How  then  (hould  it  be  lawml  to  attack  a  ftate 
which,  for  its  aggrandifcmcnt,  makes  ufe  only  of  lawful  means? 
Wc  mult  either  have  viftually  fuficred  an  injury  or  be  vifibly 
threatened  with  one,  before  wc  arc  authorifed  to  take  up  ami5| 
or  have  juft  grouncs  for  milking  war  (§§  26,  27).  On  the  other 
hand  it  is  but  too  well  known  from  fiuj  and  uniform  experience, 
that  predominating  powers  fclJ.om  fail  to  moleft  their  neighbour*, 
to  opprefs  thcni,  ^ind  even  totally  fubjugiitc  them,  whenever  an 
opportunity  occurs,  and  they  can  do  it  with  impunity.  Europe 
was  on  the  point  of  falling  into  fcrvitudc  for  want  of  a  timely 
oppofition  to  th<»  ^rowinn  fortune  of  Chiirles  V,  Is  the  danger 
to  bo  waitvd  for?  h  the  (lorm,  whiih  might  be  difperfed  at  its 
rifing,  to  be  permitted  to  incrcife  ?  Arc  we  to  allow  of  the  aj- 
griUKliicmrp.t  of  a  neij^hhour,  and  quietly  wait  till  he  make?  his 
prcparatioiis  to  erfi.ive  u^  ?  AVill  it  be  a  tinie  to  defend  ourfclvcs 
when  v/C  are  deprived  of  the  mv;ins  r — Prudence  is  a  duty  in- 
cumbent on  all  men,  r.r.d  mc!l  pointedly  fo  oti  the  hcdds  of  na- 
tions, :\c  bi  iiig  connnillioned  to  v/nteh  over  the  fafety  of  a  whole 
people.  Let  us  end  -.'.voiir  to  folve  this  momentous  quellion, 
agreeably  10  the  Gu  red  principles  of  ilic  law  of  nature  and  of 
nations.  V/e  flinll  fiiul  tl.iii  they  do  not  lead  to  weak  fcruplef, 
rtml  that  it  is  an  invariable  truth  that  jullicc  is  inlepar able  from 
four.d  policy. 
?4j'  And  firlt,  let  ur^  obferve,  that  prudence,  which  is,  no  doubt,  & 

oiV'^'Z '^^  virtue  highly  nccclliiry  in  fovereigns,  can  never  recommend  thf 
cannot  i:-vc  ^f^  of  ur.lawful  means  for  the  attainment  of  a  juft  and  laudable 
a  hphr  to    end-     Let  not  the  fafety  of  the  people,  that  fuprcme  law  of  the 
stuck  J'ni-Aotc,  be  alleged  here  in  objcdlion  j  for  the  very  fafety  of  the 
people  itfclf,  and  the  common  fafety  of  nations,  prohibit  the  ufe 
of  means  which  are  repugnant  to  jullicc  and  probity.  *  Why  are 
certain  means  unlawful  ?  If  we  clofcly  confidcr  the  point,  if  i*« 
trace  it  to  its  (irft  principles,  we  flrall  fee  that  it  is  putclybc- 
caufe  the  introduflion  of  them  would  be  pernicious  to  human 
fociety,  and  produftivc  of  fatal  confequences  to  all  nations.  See 
particularly  what  we  have  faid  concerning  the  obfetvanc^  irf 
jufticc    (Book  II.   Ch.  V.)     For  the   intereft,    therefore,  isni 
even  the  fafety  of  nations,  wc  ought  to  hold  it  as  a  facred  maxhn, 
that  the  end  doca  not  fimdifv  the  means.    And  fince  war  is  not 
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i'lflinaMeon  any  oilier  j»roiKiil  ih:::!  »'r.it  r-f  avrri;:'"'!  :\r.  injury 
rixrcivedf  or  prcfervlnj»  "urf:Ivt;^  fnim  one  witfi  \vln«h  wr  are 
rhrcatencd  (§  26),  it  is  3  facicd  jMinci;Ic  of  tlv*  l:iw  fi'  n.iiloiii, 
that  ?.n  incrcafe  of  power  cann'it,  .ilunc  and  of  iifclf,  <;Ivc  any 
snc  a  ripjht  to  take  up  arms  in  «vtlcr  to  opnofe  it. 

Xo  injury  has  been  received  from  th.it  nower  (fo  rlu*  qucllion  '  44. 
ruppt^fes).  Wc  mnd  thercf(jn!  have  gnod  j^rouuiis  tn  iliink  oiir-  ^  ./^\'  ^-^ 
Tclves  threatened  by  him,  before  wc  e.m  lawfully  have  ncourfe. .'..,. ..^'.  J' 
to  arms.  Now  power  alone  does  not  threaten  nn  i.ijaiy:  — it  K'V'«J''-t 
Riuilbe  accompanied  by  the  will.  It  is  indeed  very  unfurtunaie'^*'* 
for  mankind,  that  the  will  and  inclination  to  opprcfs  may  be  a- 
mofl  alii^ys  fuppofed,  where  there  is  a  power  of  oppreiTin^  with 
imptinity.  But  thcfc  two  things  are  not  neceflarily  ini'eparabie  : 
and  the  only  right  which  we  derive  from  the  circumilance  of  their 
being  generally  or  frequently  unittd,  is  that  of  taking  the  firlt 
appearances  for  a  fudicient  indication.  When  once  a  llate  has 
given  proofs  of  injuilicc,  rajucity,  pride,  ambition,  or  an  imperii 
out  third  of  rule,  die  becomes  an  objcrt  of  fufpicion  to  her 
neighbour*,  whofe  duty  it  is  to  dand  on  their  guard  againd  her. 
They  may  come  upon  her  nt  the  moment  when  die  ib,  on  the 
point  of  acquiring  a  formidable  accefli(»n  of  power, — may  de- 
mand fecurities. — and.  if  fhe  helitates  to  give  them,  may  prevent 
bcr  dedgns  by  force  of  arms.  The  iniereds  of  natiDus  are,  in 
point  of  importanc:-,  widely  dltTcreni  from  thofe  of  individuals : 
the  fovereign  mud  I'.nt  be  remifs  in  his  attention  to  them,  nor 
fufferhis  gencrofity  and  grer.tncts  of  foul  to  fupercede  his  lufpi- 
rions.  A  nation  that  has  a  nci^^hbour  at  once  powerful  .ind  ambi* 
tiou&thas  her  all  at  tlake.  A>  n;en  are  under  a  necrlFry  of  legti- 
lating  their  conduct  in  molt  eafes  by  prcbahiliti-.N,  t!  '■*••  prv^.:bi- 
lities claim  their  attention  in  proportion  i-^  ilu'  ip^.  •  :• ::'.  e  r:  the 
Fubjecl :  and  (to  make  ufe  of  a  geometrical  '-xj^r  .ii  •  ;  tlvlr  ri:;ht 
10  obviate  a  danger  u  in  n  compound  rati)  of  x'.\j  ii'^fwC  (f 
probability,  and  the  greatncfs  of  the  evil  threatened.  If  :::*  f^vil 
In  queftion  be  of  a  fupportable  nature, — if  it  be  only  fomc  ilight 
lofs,— matters  are  nor  to  be  prcciiitated  :  there  is  no  great  dan- 
jer  in  delaying  our  oppofition  to  it,  till  there  he  a  ccnninry  of 
»or  being  threatened.  Hut  if  the  fafety  of  the  date  lies  at  u.-.ke, 
5ur  precaution  and  forcfight  cannot  be  erirende.!  to.^  fir.  M'.i(l 
■re  delay  to  avert  our  ruin  till  it  i:i  become  inevJMhe?  If  the 
ippearances  are  fo  eafily  credited,  it  h  th:;  fault  li  th?.:  neigh- 
>OMr,  who  ha<  betrayed  his  ambition  by  (♦•ver.d  :rH:ta-.i^".s.  If 
diaries  the  Second,'  king  of  Spain,  indcad  of  fett!i:.g  t\v:  t'uc- 
selTion  on  the  duke  of  Anjou,  had  appointed  for  hi:,  lieir  Ia}u\$ 
KiV.  himfelf,-»i«(0  have  tamely  fu^cred  the  uni(  n  cf  the  mo- 
larchy  of  Spain  with  that  of  France,  would,  according  to  ail  the 
•Its  of  human  forcHght,  have  been  nothing  leu  th.ui  dtiivering 
ip  all  Euvope  to  fervitude,  or  at  lead  seducing  it  to  the  mod  cri- 
ial  Mid  precarious  fituation.  But  then,  if  two  independent 
•tiofit  think  f.t  to  unite,  to  as  afterwardi  to  form  one  joint  em- 
ifr,  have  they  not  a  right  to  (^0  it :  And  who  is  authorifed  to 
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oppofe  them  ?  I  anfwer,  they  have  a  right  to  form  fuch  a  unioczr; 
provided  the  views  by  whicn  they  are  actuated  be  not  prcju^^ 
cial  to  other  ftates.     Now  if  each  of  the  two  nations  in  qucftii^ 
be«  feparately  and  without  afliftance,  able  to  govern  and  fuj^x^^ 
herfelf,  and  to  defend  herfelf  from  infult  and  oppreiBoOy  it  m^^j 
be  reafonably  prefumed  that  the  ohje£l  of  their  coalition  is  te 
domineer  over  their  neighlx>urs.     And  on  occafions  where  it   it 
impofTib^e  or  too  dangerous  to  wait  for  an  abfoluce  certainty* 'wv 
mayjuftly  adl  on  a  reafonble  prefumption.    If  a  ftranger  leveb 
a  muiket  at  me  in  the  middle  of  a  foreft,  I  am  not  yet  oertaui 
that  he  intends  to  kill  me :  but  iliall  J,  in  order  to  be  convinced 
of  his  defigni  allow  him  time  to  fire  ?  What  reafonable  cafnift 
will  deny  me  the  right  to  anticipate  him?  But  prefumption i»- 
{:omes  nearly  equivalent  to  certainty,  if  the  prince  who  is  on  tk 
point  of  rifing  to  an  enormous  power,  has  already  given  proo&of 
imperious  pride  and  infatiable  ambition,     in  the  preceding  fup- 
pofition,  who  could  have  advifed  the  powers  of  Europe  to  fom 
fuch  a  formidable  acceflion  to  the  power  of  Louis  the  Four- 
teenth ?  Too  certain  of  the  ufc  he  would  have  made  of  it,  they 
would  have  joined  in  oppofing  it :  and  in  this  their  fafety  war- 
ranted then).     To  fay  that  they  (hould  have  allowed  him  timeto 
edablifti  his  dominion  over  Spain,  and  confolidate  the  unioo  of 
the  two  monarchiesy-^and  that,  for  fear  of  doing  him  an  injnryi 
they  fliould  have  quietly  waited  till  he  cruflicd  them  all, — wobU 
not  this  be,  in  fiid,  depriving  mankind  of  the  right  to  regulate 
their  conduct  by  the  diftatcs  of  prudence,  and  to  a£t  on  the 
ground  of  probability  ?  ^Vould  it  not  be  robbing  them  of  the  li- 
berty to  provide  for  their  own  fafety,  as  long  as  they  have  not  ma- 
thematical demonflration  of  its  being  in  danger  ?    It  would  have 
been  in  vain  to  have  preached  fuch  a  do£lrine.    The  principal 
fovcreigns  of  Europe,  habituated,  by  the  ndminiilration  of  Lou- 
Tois,  to  dread  the  vi.^ws  and  power  of  Louis  XIV.  carried  their 
miilruft  fo  far,  that  they  would  not  even  fuffer  a  prince  of  the 
ho  ufc  of  France  to  (it  on  the  throne  of  Spain,  though  invited  to, 
it  by  the  nation,  whofe  approbation  had  fan£lioned  rhe  will  of 
her  former  fovc reign.    He  afccndcd  it,  however,  notwithilandirig 
the  efforts  of  thofe  who  fo  (Irongly  dreaded  his  elevation  i  and 
it  has  fir.ce  appeared  that  their  policy  was  too  fufpicious* 
S  4r.  It  is  dill  enficr  to  prove,  that,  Hiould  tliat  formidable  pQwa 

Anotccr  betray  an  unjull  :;nd  ambitious  difpofition  by  doine  the  leafi  iiH 
t^iiiti.t.  pnice  to  another,  all  nations  may  avail  ihemielves  of  the  oca- 
fion,  and,  by  joining  the  injured  party,  thus  form  a  coalition  of 
flrcngth,  in  order  to  humble  tliat  ambitious  potcntale,*at2d  difable 
him  from  fo  eafily  opprclllng  his  aitighbours,  or  keeping  them  in 
continual  awe  and  fear,  lor  an  injury  gives  us  a  right  tq  pro* 
vide  for  our  future  fafety,  by  depriving  the  unjuft  ^ggrefibr  of  die 
means  of  injuring  us;  and  it  is  Liwfui  and  even  praifc-wortfay  ID 
aflitl  ihofc  who  are  opprcil'ed,  or  unjulUy  attacked- 

EnouglL  has  been  {aid  on  this  fubjedl,  to  fct  ikt:  rainds  ofipoli- 
ticians  at  cde^  and  to  relieve  them  from  ^U  apprchenfion  that  a 
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flrift  and  punAilious  obfcrvancc  of  juRicc  in  this  pnrticular 
would  pave  tbe  u-ay  to  flavcry.  It  i:.  perhaps  wiiolly  unprece- 
dented that  a  ftate  ihouici  receive  aiiy  remarkable  acfcfl'ion  of 
power,  without  giving  other  llutes  juli  caiifes  of  compi.;inr.  I^t 
the  otlicr  nations  be  watchful  and  alert  in  reprelTing  that  growing 
power,  and  they  will  have  notliing  to  fear.  The  emperor 
Charles  V.  laid  hold  on  the  prclcxr  c»f  religion,  in  order  to  op- 
prcfs  the  princes  of  the  empire,  and  fubje^t  them  to  his  Ablbute 
audmrity.  If,  by  following  up  his  vitlory  over  the  ck'tlor  of 
Saxony,  he  had  accompliOied  that  va(l  dedgn,  the  liberticiv  of  all 
Europe  would  have  been  endangered.  It  was  therefore  with 
good  reafon  that  France  aiTirted  ihe  proceflants  of  Germany  : — 
the  care  of  her  own  fifetv  authorifcd  and  urged  her  to  the  inca- 
Aire.  When  the  fame  prince  feizcd  on  the  duchy  of  Milan, 
the  feveretgnsof  Europe  ought  to  ha\'e  aflilled  France  in  cr-incnd- 
ing  with  him  for  the  poflelTion  of  it,  and  to  have  taken  adv.:-.tage 
of  the  circumftance,  in  order  to  reduce  his  pown  within  juft 
kooiids.  Had  they  prudently  availed  thcnM'elves  of  t!  o  juil 
caufet  which  he  foon  gave  them  to  form  n  Iriguc  a^ai.iff  him, 
they  would  have  faved  themfelves  the  I'ablcquent  anxieties  for 
their  tottering  liberty. 

•   Buty  fupofe  that  powerful  ftate,  by  the  juftice  and  circunifpcr-  oiK.r  a'u 
ikm  of  her  condu£l,  affords  us  no  room  to  take  exception  in  her  nw  thir  ' 
proceedings,  arc  we  to  view  her  progrefs  with  an  eye  of  indilr'e-  r.^c-.u*  <.f 
fence  ?  are  we  to  remain  quiet  fpe^lators  of  the  rapid  inereafc  oi'  '^'/''^V  4 
her  power,  and  imprudently  expofe  ourfelves  to  fuch  defigni  as  \^:\".  '^^j.j 
it  may  infpire  her  with  ?— No,  beyond  all  doubt.    In  a  matter  of  po»cr. 
k>  high  importance,  imprudent  fupinenefs  would  be  unpardon- 
abk.    The  example  of  the  Romans  is  a  good  leiTon  for  all  fove- 
fcigns.    Had  the  potentates  of  thofe  times  concerted  toeether  to 
keep  a  watchful  eye  on  the  entcrprifes  of  Rome,  and  to  coeck  her 
encroachments,  they  wou*d  not  have  fucceflively  fallen  into  fer<- 
Tifude.  But  force  of  arms  is  not  the  only  expedient  by  which  we 
may  g;uard  againft  a  formidable  power.     There  are  other  meanSt 
of  a  gentler  nature,  and  which  are   *.  ..'1  time*,  lawful.  The  rooft 
effectual  is  a  confederacy  of  the  L     ^oweriu!  fnvereigns,  who, 
b>7  this  coilition  of  ilrength,  becnmi  hImc  to  hold  the  balance 
■gainll  that  potentntc  whole  pouvrexcite^  t!ir*r  aiai-ms.  Let  them 
be  6nn  and  faithful  in  their  zlliance  -,  and  'l.cir  union  will  prove 
ike  fafety  of  earh. 

They  may  alfo  mutually  favonr  cnrh  o!hcr,  to  the  exclusion  of 
bbi  wlioni  they  feavi  and  by  recipn>c:dly  allowing  vanups  ad- 
vmntagea  to  the  fubjedts  of  the  allies,  cfpetially  in  tr.uie,  and  re- 
Nifing  them  to  thofe  of  that  dangerous  potentate,  tliev  will  aug- 

nt  their  own  ftrength,  and  diminifli  his,  without  a^'ordinghim 

^  juft  catife  of  complaint,  fmce  every  one  it  mt  liberty  to  grjuit 
..jKirs  and  indulgences  at  his  own  pleafure. 

Europe  forms  a  political  fyllem,  an  integral  body,  clofely  |.,  ,),'f**l 
swinfftrd  hy  the  relations  and  difierent  interefts  of  the  nauons  r.^.L.::- 
oluhiting  this  part  of  tbe  world.    It  is  not|  as  formaly,  a  ecu-  -■>• 
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fufed  lieap  of  detached  pieces,  each  of  wliich  tlioQght  herleL^ 
very  little  concerned  in  the  fate  of  the  others,  and  feldom  regar<^ 
ed  things  which  did  not  immediately  concern  her.  The  continue 
attention  of  fovercigns  to  every  occurrence,  the  conftant  icfiL 
den*.e  of  minifters,  and   the  perpetual  negotiationst  make  c^ 
modern  Europe  a  kind  of  republic,  of  which  the  members— eacrj 
Independent,  bpt  all  linked  together  by  the  ties  pf  cpmmon  tcx< 
terelt—  unite  for  the  ^pds^intenance  of  order  apd  liberty.     Hen^^ 
arofe  that  famous  fcheme  of  the  political  balance^  or  the  eqoili. 
brium  of  power  \  by  which  is  underftood  fuch  a  difpofition  of 
things,  as  that  no  one  potentate  be  at>le  abfolutely  to  prcdoniii 
natc,  and  prefcribe  laws  to  the  others. 
^  48-  The  furcft  means  of  preferying  that  equilibriu||i  wouM  le§ 

nai^tain-  ^^^  "^  power  (hould  be  much  fupcirjor  to  the  ptheriy  -  that  a^ 
n^  it.  or  at  lead  the  greater  part,  fliould  be  nearly  equal  in  fprce.  Sudi 
a  projciSl  has  been  attributed  to  Henry  the  Fourth  ^ :  but  it 
would  have  been  impofTible  to  carry  it  into  execution  wichont 
injuilice  and  violence.  Befides,  fuppofe  fuch  equality  once 
eflabliihed,  how  could  it  always  be  maintained  by  lawful  means  f 
Commerce,  induilry,  military  pre-eminence,  would  foon  put  aa 
end  to  it.  1  he  right  of  inheritance,  vefting  even  in  women  and 
their  defcendeqt^,— a  ri^le,  wliich  it  was  fo  abfurd  to  eftabiiik 
in  the  cafe  of  fovereignties,  but  which  ncverthe|efs  is  eliablifliedi 
— >would  completely  overturn  the  whole  fyllem- 

It  is  a  more  fimp.le,  an  eafier,  and  a  more  equitable  plan,  tQ 

have  rccourfe  to  the  method  juil  meutionedi  of  forming  coiife- 

deracies  in  order  to  oppofe  the  more  powerful  potentate,  and 

prevent  him  from  giving  hiw  to  his  neighbours.     Such  is  the 

mode  at  prefent  purfued  by  tlie  fovereigns  of  Europe.    They 

conG(|er  the  two  principal  pov/crs,  which  on  that  very  account 

are  naturally  rivals,  as  dcilined  lo  be  checks  on  each  other;  ao4 

they  unite  with  the  weaker,  like  fo  many  weights  thrown  into 

tiie  light(;:r  (cule,  in  order  to  keep  it  in  equilibrium  with  the 

^>thcr.     'll\c  hpufe  of  Audria  has  long  been  the  preponderating 

power :  at  prefent  France  is  fo  in  her  turn.     England,  whole 

cpulcr.ce  and  formidable  fleets  have  a  powerful  influence,  wilh- 

put  alarming  any  d^te  on  the  fs:ore  of  its  liberty,  becaufe  that 

nation  fccms  cured  of  the  rage  of  conquell, — England,  I  fay,  has 

the  glory  of  holding  the  political  balance.     She  is  attentive  to 

prcfcrve  it  in  equilibrium  :  — a  fyflem  of  policy,  which  is  in  itfclf 

highly  juil  and  wife,  and  will  ever  entitle  her  to  praife,  as  long 

as  Ihc  continues  to  purfuc  it  only  by  m.canb  of  alliances,  coufe- 

deruci^s,  and  other  methods  cqua.ly  Jawful^ 

^  49.  Confederacies  would  be  a  fare  mode  of  preferving  the  equiii- 

'hTi^*^     l^rium,  and  tims  maintaining  the  liberty  of  nations,  did  all  princes 

ro's'hc    thoroughly  underlland  their  true  iutcrefts,  and  make  tlic  welfare 

]iii  ibi  i:>m  of  the  llaic  fcrve  as  the  rule  in  all  their  proceedings.     Great 

iay:>€re-  potcntatcjs,  howcvcr,  are  but  too  fuccefsful  iii  gaining  over  par- 

*  Of  Francf. 
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lifans  and  allie8»  who  blindly  adopt  all  their  views.  Dazzled  by  ^^Q^^'  ^ 
the  glare  of  a  prefent  advantage,  fcduccd  by  their  avarice,  de*^^'  ""^^ 
ceived  by  falthlefs  miniilers, — how  many  princes  become  the 
tools  of  a  power  which  will  one  day  fwallow  up  either  them* 
felves  or  their  fucceflbrs  !  The  fafeft  plan,  therefore,  is  to  feize 
the  iirfl  favourable  opportjanity  when  we  can,  conGllently  witl| 
juftice,  weaken  that  potentate  who  deftroys  the  equilibrium 
(§  43) — or  to  employ  every  honourable  means  to  prevent  his 
acquiring  too  formidable  a  degree  of  power.  For  that  purpofe^ 
all  the  other  nations  (hould  be  particularly  attentive  not  to  fufibr 
him  to  aggrandife  himfelf  by  arms :  and  this  they  may  at  all 
times  do  with  judice.  For  if  this  prince  makes  an  unjuft  war^ 
every  one  has  a  right  to  fuccour  the  opprefled  p^rty.  If  lie 
makes  a  juft  war,  the  neutral  nations  may  interfere  as  mediators 
for  an  accommodation, — they  may  induce  the  weaker  (late  to 
propofe  reafonable  terms  and  offer  a  fair  fatisfaCtion^^-and  may 
uve  her  from  falling  under  the  yoke  of  ^  conqueror.  On  the 
offer  of  equitable  conditions  to  the  prince  who  wages  even  the 
moft  jttftifiable  war,  he  has  all  that  he  can  demand.  The  juftice  of 
his  canfe,  ^  we  (hall  foon  fecj  never  gives  him  a  right  to  fubjugate 
his  enemy,  unlefs  when  that  extremity  becomes  neceflary  to  his 
own  (afetyv  or  when  he  has  no  other  mode  of  obtaining  indem- 
sification  for  the  injury  he  has  received.  Now,  that  is  not  the 
<:afe  here,  as  the  interpofing  nations  can  by  other  means  procure 
him  a  juft  iiidemnification,  and  an  aflurance  of  fafety. 

In  fine,  there  cannot  exill  a  doubt,  that,  if  that'  formidable 
potentate  certainly  entertain  dcfigns  of  oppreflion  and  conqueft, 
—if  he  betray  his  views  by  his  preparations  and  other  proceed- 
ings,—the  other  ftates  have  a  right  to  anticipate  him  :  and  if  the 
fate  of  war  declares  in  their  favour,  they  are  juftifiablc  in  tsddng 
advantage  of  this  happy  opportunity  to  weaken  and  reduce  a 
power  too  contrary  to  tlie  equilibrium,  and  dangerous  to  the 
common  liberty. 

This  right  of  nations  is  ftill  more  evident  againft  a  fovereign, 
who,  from  an  habitual  propenfity  to  take  up  arms  without  rea- 
Cnis  or  even  fo  much  as  plaufible  pretexts,  is  continually  dif^f 
turlKng  the  public  tranquillity. 

This  leads  us  to  a  particular  queftion  nearly  allied  to  the  pre-      f  5«- 
ceding*    When  a  neighbour,  in  the  midft  of  a  profound  peace,  Jj^^]^ 
creds  fortrefTes  on  our  frontier,  equips  a  fleet,  augments  hiscrmar<U« 
troopsi  aiiembles  a  powerful  army,  nils  his  magazines, — in  a  neighbour 
wor$,  when  he  makes  preparations  for  war, — are  we  allowed  to^PJ^ 
attack  him  witli  a  view  to  prevent  the  danger  with  which  we 
^ok  ourfelves  threatened  i   The  anfwer  greatly  depends  on  the 
nianners  and  character  of  that  neighbour.     We  muft  inquire 
VAto  the  reafons  of  thofe  preparations,  and  bring  him  to  an  ex- 
planation : — fuch  is  the  mode  of  proceeding  in  Europe :  and  if 
nis  fincerity  be  juftly  fufpe^ed,  fecurities  may  be  required  of 
liim.    His  refufal  in  this  c  ale  would  furnifh  ample  indication  of 
iiiiiller  defignS]  and  a  fuificient  reafon  to  juftify  us  in  anticipating 

them. 
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thcni.  But  if  that  fovereign  lias  never  betrayed  any  fymptoms 
of  bafcncfs  and  perfidy,  and  efpecially  if  at  that  time  there  is  no 
difpute  fubGiling  between  him  and  us,  why  (hould  we  notquietljr 
reft  on  his  word,  only  taking  fuch  precautions  as  prudence  ren- 
ders indifpcnfaWe  ?  Wc  ought  not,  without  fuflicient  caufe,  to 
prcfume  him  capable  of  expoHng  himfelf  to  infamy  by  adding 
perfidy  to  \-iolcnce.  As  long  as  he  has  not  rendered' his  fince* 
rity  queftionable,  we  have  no  right  to  require  any  other  fecttrity 
from  him.  ; 

It  is  true,  however,  that  if  a  fovereign  continues  to  beep  fk  a 
powerful  army  in  profound  peace,  his  neighbours  muft  not  fm- 
fer  their  vigilance  to  be  entirely  lulled  to  fleep  by  his  bare  wonli 
and  prudence  requires  that  they  fliould  keep  thcmfelvtatni  Aeir 
guard.  However  certain  they  may  be  of  the  good-faitfa  of  that 
prince,  unforefeen  differences  may  intervene;  and  (hall  they 
leave  him  the  advantage  of  being  provided  at  that  jundure  widit 
numerous  and  well-difciplined  army,  while  they  them felveswill 
have  only  new  levies  to  oppofe  it?  Unquedionably,  no.  ThiswooU 
be  leaving  themfelves  almoit  wholly  at  his  difcretion»  They  are 
therefore  under  the  neceflity  of  following  his  example^*  and  keep* 
xng,  as  he  does,  a  numerous  army  on  foot : — and  whataburden  it 
this  to  a  (late  I  Formerly,  and  without  going  any  farther  back  than 
the  laft  century,  it  was  pretty  generally  made  an  article  io  efcit 
treaty  of  peace,  that  the  belligerent  powers  (hould  difarm  on  both 
fides, — that  they  (hould  diiband  their  troops.  If,  in  a  time  of 
profound  peace,  a  prince  was  difpofcd  to  keep  up  any  coniider- 
able  number  of  forces,  his  neighbours  took  their  meafores  ac* 
cordingly,  formed  leagues  againft  him,  and  obliged  him  to  dif- 
arm. Why  has  not  that  falutary  cuftom  been  preferved  ?  The 
conflant  maintenance  of  numerous  armies  deprives  the  foil  of  iti 
cukivators,  checks  the  progrefs  of  population,  and  can  only  ferre 
Io  deftroy  the  liberties  of  the  nation  by  whom  they  arc  inain«. 
rained.  Happy  England  !  Mi'hofe  fituation  exempts  it  from  any 
rnnfiderable  charge  in  fupporting  the  inftruments  of  defpodfm. 
Happy  Switzerland  \  if,  continuing  carefully  to  exercife  her 
militia,  (he  keeps  herfelf  in  a  condition  to  repel  any  fereigii 
enemies,  without  feeding  a  hoft  of  idle  foldiers  who  might  one 
day  cruih  the  liberties  of  the  people,  and  even  bid  dr(ianee  totbe 
lawful  authority  of  the  fovereign.  Of  this  the  Roman  legions 
fumifh  a  fignal  inftaiice.  This  happy  method  of  a  free  repub- 
lic,— the  cuftom  of  training  up  all  her  citizens  to  the  art  of  wiTi 
— renders  the  (late  rcfpe6lablc  abroad,  and  faves  it  from  a  very 
pernicious  defecl  at  home.  It  would  have  been  cvery-wheit 
imitated,  had  the  public  good  been  every- where  the  only  objeft 
in  view. 

•SufTicient  has  now  been  fnid  on  the  general  prxncipf es  for  tftii 
m.itinjr  the  jufticc  of  a  war.  Thofc  who  arc  thoroughly  ac« 
.]M,iinr(;d  with  the  principles,  and  have  juft  ideas  of  the  Tarioui 
^'-lits  of  nations,  will  cafily  apply  the  rules  to  particular  cafes. 


B.nL  C&IV.    DECLARATION  OF  WAll,  &c.  3x5 


CHAP.     IV. 


Of  ibe  Declaration  of  IVar^'-^nd  of  TJ^ar  In  due  form. 

•HE  right  of  making  war  belongs  to  nations  only  as  a  re- ^  V'tioa 
_  xnedy  againil  injufticc:  ii  is  the  offspring  of  unhappy  of^jl^ 
neceffity.  This  remedy  is  fo  dreadful  in  its  effects,  fo  deftnic- 
tive  to  mankind,  fo  grievous  eren  to  the  party  who  has  recourfe 
to  ttf  that  unqueftionably  the  law  of  nature  ailowo  of  it  only  in 
the  laft  extremity, —that  is  to  fay,  when  every  other  expedient 
piOTes  xntSelbizi  for  the  maintenance  of  judicc.  It  is  demon- 
ftiated  in  the  foregoing  chapter,  th^t,  in  order  to  be  juftifiable  in 
taking  up  arms,  it  is  neceffary— i.  That  we  have  a'juft  caufe  of 
complaint;  2.  That  a  reafonable  fatisfa(%on  have  been  denied 
na.  3*  The  ruler  of  the  nation,  as  we  have  obfenxd,  ought 
maturely  to  confider  whether  it  be  for  the  advantage  of  the  ftate 
to  profecote  his  right  by  force  of  arms..  But  all  this  is  not  fuffi- 
cienit.  .  Ai  it  is  poffible  that  the  prefent  fear  of  our  arms  may 
make  an  impxeffion  on  the  mind  of  our  adverfary,  and  induce 
him  to  do  us  juftice, — ^we  owe  this  farther  regard  to  humanity,' Neccirity 
aad-dpecdaBy  to  the  lives  and  peace  of  the  fubjeds,  to  declare  to^^^*^ 
that  uojuft  nation,  or  its  chief,  that  we  are  at  length  going  to 
have  veconrle  to  the  laft  remedy,  and  make  ufe  of  open  force 
for  dv  purpofe  of  bringing  him  to  reafon.  This  is  ealled  de^ 
ciMMg  our.  Ail  this  is  included  in  the  Roman  manner  of  pro- 
coedixig^  regulated  in  their  fecial  law.  They  firft  fent  the  chief 
of  die^flriajkf  or  heralds,  called  pater  patratusy  to  demand  fatis* 
fafikmof  the'  nation  v^o  had  offended  them;  and  if  within 
tba  tpmc  of  diirty«-three  days  that  nation  did  not  return  a  fatif- 
£a^O|i:.aofwer,  the  heraid  called  the  gods  to  be  witnefles  of  the 
imuftRe)  and  came  awayv  frying  that  the  Romans  would  confider 
fintiAeaffiires  they  ihould  adopt.  The  king,  and  in  after  times  the 
OBBfnl^.lifirenpon  afked  the  fenate's  opinion  ;  and  when  war  was 
acfbhedron*  the  herald  was  fent  back  to  the  frontier,  where  he 
dedaB<diit'^«  -Itis  furprifiag  to  find  among  the  Romans  fuch 
jritim  (ttdk  moderation  and  prudence,  at  a  time  too  when  appa- 
IcotiytBothisg'but  oourage  and  ferocity  was  to  be  expe£^ed  from 
them.n  .Byifueh  (icrupulous  delicacy  in  the  conduA  of  her  wars, 
itiome-hnd'a  moft  folid  foundation  for  her  fubfcquent  greatnefs. 
;  ^Ldodamiion  of  war  being  neccflary  as  a  further  effort  to  tcr-^  '  5*. 
minate  the  difference  without  the  efFufion  of  blood,  by  making  to  contiilj. 
iifeot'^gii—inciple  of  fear  in  order  to  bring  the  enemy  to  more 
equitable.  ftnilments,-<-it  ought,  at  the  fame  time  that  it  an* 
Uponces. ouil  fttttod  lufolution  of  making  war^  to  fet  fordi  the 
-  ■-4-'.  '•      .."  • 
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reafons  which  have  induced  us  to  take  up  arms.    This  is  at  pre* 
fent  the  con il ant  praclicc  among  the  powers  oft  Europe. 
''r-'         After  a  fruitlefs  application  for  juftice,  a  nation  may  proceed 
•»r  o»ndi-*  to  a  declaration  of  war,  which  is  then  pure  and  fimpU.    But,  to 
tioitaL        include  the  whole  bufinefs  in  a  fmgle  acl  inftead  of  two  feparate 
ones,  the  demand  of  jiidice  (called  by  the  Romans  vtrum  repe^ 
iltio)  may,  if  we  think  proper,  be  accompanied  by  a  conSiiMol 
diclaratioH  of  war,  notifying  that  we  will  oommence  ho(lilitie» 
unlefe  we  obtain  immediate  fatisfadion  on  fuch  or  fuch  ffb- 
jc£l.    In  this  cafe  there  is  no  neceflity  for  adding  a  pur€  and 
Jimple  declaration  of  war, — the  eondit'iQnal  one  fufficing,  if  the 
enemy  delays  giving  fatisfa£lion. 
<^  (;4-  If  the  enemy,  on  either  declaration  of  war,  offers  equitable 

"'^'^'^  "j*^^'   conditions  of  peace,  wc  are  bound  to  refrain  from  hoftilities  f  for 
warccafes  ^  ^oou  as  j-iflice  is  done  to  us,  that  immediately  fupercedes  ail 
fin  the  of-    right  to  employ  force,  wiiich  we  are  not  allowed  to  ufe  unleis 
l^l?^  ^*l"'.' fcf  the  neceflary  maintenance  of  our  rights.     To  thcfe  offeriy 
:U)iil^^"  'howevci,  are  to  he  added  fccurities;  for  wc  arc  under  noobli* 
gation  to  luficr  ourfelves  to  be  amuled  by  empty  propofals.  Tht 
word  of  a  fovereign  is  a  fufficient  fccurity,  as  long  as  he  has  not 
difgraced  his  credit  by  any  a£l  of  perfidy :  and  we  (hould  be  cos* 
tented  with  it.    As  to  the  conditions  themfelves, — befides  die 
principal  fubjed,  we  have  a  right  to  demand  a  reimburfemeat  of 
the  expenfes  incurred  in  our  preparations  for  war. 
^55*         It  is  necefTary  that  the  declaration  of  war  be  known  to  the 
'^™^'^'^*  ftate  againlt  whom  it  is  made.     This  is  all  which  the  natanl 
T^ionir  la^'  of  nations  requires.     Nevcrthelefs,  if  cuftom  has  introduced 
\v::r.  certain  formalities  in  the  bufincfs,  thofe  nations,  who,  by  adopt- 

ing the  cuilom,  have  given  their  tacit  confent  to  fuch  formalitidf 
?,re  under  an  obligation  of  obferving  them,  as  long  as  tliey  have 
not  fet  them  afidc  by  a  public  renunciation  (Prelim.  §  26).*  For- 
merly the  powers  of  Europe  ufed  to  fend  heralds  or  embafladors 
to  declare  war  ;  at  prefcnt  they  content  tliemfelves  with  publiik* 
ing  the  declaration  in  the  capital,  in  the  principal  towns,  or  00 
the  frontiers :  manifcHocs  arc  ifTued ;  and  through  the  eafy  aad 
expeditious  channels  of  communication  which  the  edabliflinent 
of  po{\s  now  affords,  the  intelligeoce  is  foon  fpread  on  every  fide* 
^  5^-  Befides  the  foregoing  reafons,  it  is  neceflary  for  a  nation  to 


Oihcr  rta 
font 


iontforthe  P^blifli  the  declaration  of  war  for  the  inftrudiion  and  direfiionof 


flity  of  her  own  fubje£bs,in  order  to  fix  the  date  of  the  rights  Hphichbe* 
rubhca-  long  to  them  from  the  moment  ctf  this  declaration,  and  in  relaiioo 
to  certain  elTe£ls  which  the  voluntary  law  of  nations  attributes  to 
a  war  in  form.  Without  fuch  a  public  declaration  of  war,  it 
would,  in  a  treaty  of  peace,  be  too  difiicult  to  determine  thofe 
acls  which  are  to  be  confuicred  as  the  effects  of  war,  and  ibofc 
that  each  natio;i  may  fet  down  as  injuries  of  which  (he  means  t<^ 
Ucmar.d  reparation.  In  the  lad  treaty  of  Aix-la-Chapellc^  be- 
:\^'ecn  France  and  Spain  on  the  one  fide,  and  England  on  th9 
other,  it  was  agreed  that  all  the  prizes  taken  before  the  declar*" 
tijn  cf  war  (hould  be  rcitcrcd. 

He 
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He  who  is  attacked  and  only  wages  clefcnfive  war,  needs  not  to      \  j7- 
msike  any  h'oflile  declaration, — ihc  ilatc  of  warfare  being  fuffi- ^,/'"g** 
Cfcmly  afcertaiued  by  the  enemy's  declaration  or  open  lioitilitics.  quiretnn 
In  motlern  times,  however,  the  fovercign  who  is  attacked,  feldom  «i<cliiration. 
omits  to  declare  war  in  his  turn,  whether  from  an  idea  of  dignity, 
cr  for  the  dirc£linn  of  his  fubjedls. 

If  the  narion  on  whom  we  have  determined  to  make  war  will      ^,  5*. 
not  admit  any  minifter  or  herald  to  declare  it, — whatever  the  ^'^'^^ '' 
tuftom  may  oiherwifc  bc^  we  may  content  ourfelvcs  with  pub- Jn,ft,pj  ;„ 
Kfliing  the  declaration  of  hoiliiities  within  our  own  territories,  an  ofcxsAvc 
or  on  the  frontier ;  and  if  the  declaration  does  not  come  to  the  *'^- 
knowledge  of  that  nation  before  hoililities  are  commenced,  (he 
ean  only  blame  herfelf.    Tiie  Turks  imprifon  and  maltreat  even 
the  eml>addors  of  thofe  powers  with  whom  they  are  determined 
to  come  to  a  rupture  :  it  would  be  a  perilous  undertaking  for  a 
hertid  to  go  and  declare  war  againit  them  in  their  own  country. 
Their  favage  difpoittion,  therefore,  fupercedes  the  necefTity  of 
imltng  one. 

But  no  perfon  being  exempted  from  hi<;  duty  for  tlie  fole  rea-    J.  cq. 
ion  that  another  has  been  wanting  in  his^vrc  are  not  to  on;!:, '"*''^**'' 

■      ,      .  •    lA  -•  •  *•  net  oniitt*  il 

oecianng  war  againit  a  nation  previous  to  a  commcncemenc  oti,y^,yot 
boftiltties,  becaufe  that  nation  his  on  a  former  occafjon  attacked  r«.ialatiur« 
us  without  any  decl.iration.     That  nation,  in  fo  doing,  has  vio- 
lated the  law  of  nature  (^  St) ;  and  her  fault  does  not  autho- 
life  IIS  to  commit  a  limilar  uiic. 

The  law  of  nations  does  not  tmpofe  the  obligation  of  declar-     ^  6a. 
ifig  wir,  with  a  vi -w  to  give  the  enemy  time  to  prepare  for  an  "^^^  "'" 
oajoft  defence.    The  declaration,  therefore,  need  not  be  n^adeJiJp/ 
tiH  the  army  has  reached  the  frontiers;  it  is  even  lawful  to  de- 
ityic  till  we  have  entered  the  enemy*s  territories,  and  there  pof- 
felled  OiiTfclves  of  an  advantageous  poit :  it  muU,  however,  ne- 
^firily  prectxk  the  commillion  of  any  act  r»f  hoUility.  For  thus 
wemnridc  for  our  own  fafety,  and  equaliy  attain  ih^  objecl  of  a 
dmmtion  of  war,  which  is  to  gi\x  an  unjutt  adverfiry  theop- 
povtunky  of  feiioufly  eonfidcring  his  patt  conduct,  a*id  avoiding 
cte'lkrnwt  of  war,  by  doing  jullice.     Such  was  the  condu^ 
t^' Aat  generous  prince,  Henry  the  Fourth,  towards  Charles  Ema- 
tKiel  duke  o(  Savoy*  who  had  wearxctl  Iiis  patience  by  vain  and 
firankliiknt  nejotiationj"*. 

•  If  he  who  enters  a  country  with  an  army  kept  under  ftrlc>  <^if*  -.  *  •'; 
cipliiej  decbresT  to  the  inhabitants  that  he  d  .'fs  not  come  as  an  inh^J.  *.f,|]!,[^ 
CBeniyi  thar  he  ^i^  commit  no  violence,  and  wiil  acquaint  theenafcrc/. 
th^ejti^n  with  rlie  ca-jfe  of  his  coming,— the  inh.bttantb  are  not  a'R»y'» «. 
^aftackhFrn;  and  Oiould  thcv  dare  to  attempt  it,  he  has  :i  ri^ht  !'!??*•_ 
t»   ehafttle  them.     But   they  are  not  ro  admit  him  ifito  any^ur^^dc- 
f^vtMij^holdti  nor  cm  he  demand  admiflion.     It  is  not  the  buC-'*'*'^^  ma  of 
"^oT'ftihjeds  to  commence  hoftilities  without  orders  from*^*'* 
^*^  foveveigh  :  but  if  they  are  brave  and  loyal,  thry  will  in  the 

•  5fc  5v '.'■.■■;  Mcnj??r?. 
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mean  time  feize  on  all  the  advantageous  poftst  and  defend'tliem- 
felres  againft  any  attempt  made  to  diflodge  th«n.^ 
$  ^*'         After  a  declaration  of  war  on  the  part  of  the  fovereign  who 
J^nt*^f"^has  thus  invaded  the  country,  if  equitable  conditions  are  noC 
koftilities.   offered  him  without  delay,  he  may  commence  his  opcTatkms: 
for,  1  repeat  it,  he  is  under  no  obligation  to  tnfkr  himfelf  cabe 
amufecl.     But^  at  the  fame  time,  we  are  hevcr  to  lofe  fight  of  the 
principles  before  laid  down  (§§  a6  and  51)  concerning  the  only 
legitimate  caufes  of  war.    I'o  march  an  army  into  a  neighbeur- 
ing  country  by  which  we  are  not  threatened^  and  without  havie; 
endeavoured  to  obtain,  by  reafon  and  juftice,  an  equitable  icpa- 
ration  for  the  wrongs  of  which  we  complain,  would  be  intro- 
ducing a  mode  pregnant  with  evils  to  mankind,  and  Tapping  the 
foundations  of  the  fafety  and  tranquillity  of  Hates.  If  this  mode 
of  proceeding  be  not  exploded  and  profcril>ed  by  the  public  iniig^ 
nation  and  the  concurrence  of  every  civilifed  people,  it  will  become 
neceflary  to  continue  always  in  a  military  pofture,  and  to  keep 
ourfelves  condantly  on  our  guard,  no  lefs  m  times  of  profooni 
peace,  than  during  the  exiftence  of  declared  and  open  war. 
^j^i         The  fovcreign  declaring  war  can  neither  detain   the  per- 
be'obferrcd  '"^^^  "°^  ^^^  property  of  thofc  fubjefts  of  the  enenny  who  are 
lowarHf  the  within  his  dominions  at  the  time  of  the  declaration.  They  came 
fubjsas  of  jji^o  his  country  under  the  public  faith.    By  permitting  them  W 
wiioTre  m  ^^^cr  and  refide  in  his  territories,  he  tacitly  promifed  thean  full 
the  country  liberty  and  fecurity  for  their  return.     He  is  therefore  bound  to 
at  the  time  allow  them  a  reafonable  time  for  withdrawing  with  thetre£R:£b; 
caradonof  ^"^  if  they  (lay  beyond  the  term  prefcribed,  he  has  a  right  to 
war.  treat  them  as  cnemies,-^a«  unarmed  enemies,  however.    But  if 

they  are  detained  by  an  infurmountable  impediment,  as  by  fick- 
nefs,  he  mud  neceOarily,  and  for  the  fame  reafons,  grant  them 
a  fuflkient  rxtenfion  of  the  term.     At  prefcnt,  fo  far  from  being 
wanting  in  this  duty,  fovereigns  carry  their  attention  tohumanicf 
IHII  farther,  fo  that  foreigners,  who  are  fubje£ls  df  the  ftate 
againft  which  war  is  declared,  are  very  frequently  allowed  foil 
time  for  the  fettlement  of  their  affairs.     This  is  obfer^'cd  in  t 
particular  manner  with  regard  to  merchants ;  and  the  cafe  is 
moreover  carefully  provided  for,  in  commercial  treaties.    The 
king  of  En(;ljiul  has  done  more  than  this.     In  his  laft  dedandon 
of  war  againft  France,  he  ordained  that  all  French  fabjcfbwho 
were  in  his  dominions,  (hould  be  at  liberty  to  remain,  and  bd 
pcrfcflly  fecure  in  their  perfons  and  efieAs,  **  provided  Acf 
"  demeaned  tliemfelves  properly." 
C/4.         We  have  faid  {§  56)  that  a  loveretgn  is  to  make  the  dcclan* 
![*f  "JI.'f  "i?"  tion  of  war  public  within  his  dominions,  for  the  information  »»* 
aid  m-tni-  direction  or  hrs  lubjedts^     rle  is  aUo  to  make  known  his  dcc»' 
f«flci««.       ration  of  war  to  the  neutral  powers,  in  order  to  acquaint  the* 
with  the  juftificatory  reafons  which  authorife  it,— the  cattfc 
which  ol>iiges  him  to  take  up  arms, — and  to  notify  to  tliem  tbat 
fuch  or  fuch  a  nation  is  his  enemy,  that  they  may  conduct  thcnj'" 
fclvcs  accordingly.    We  {hall  even  foe  that  this  is  ncceJary »" 
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order  to  obviate  all  difEculty,  when  we  come  to  treat  of  the  right 
to  feize  certain  things  which  neutral  perfons  are  carrying  to  the 
enemy,  and  of  what  is  termed  contraband  in  time  of  war.  This 
fubllcation  of  the  war  may  be  called  declaration^  and  that  which 
IS  notified  dire£lly  to  the  enemy,  denunciation ;  and  indeed  the 
Latin  term  ia  denunciatio  belli. 

War  is  at  prefent  publiflied  and  declared  by  manifeftoes.  Thefe 
pieces  never  fail  to  contain  the  j  unificatory  reafons,  good  or  bad, 
on  which  the  party  grounds  his  right  to  take  up  arms.  The 
leaft  fcrupulous  fovereign  would  wifh  to  be  thought  juft,  equita- 
ble, and  A  lover  of  peace :  he  is  feufible  that  a  contrary  reputa- 
tion might  be  detrimental  to  him.  The  manlfello  implying  a 
declaration  of  war,  or  the  declaration  itfelf,  printed,  publifhed, 
and  circuhted  throughout  the  whole  ftate,  contains  alfo  the  fo- 
vcreign*s  general  orders  to  his  fubje£ts  relative  to  their  condu£l 
in  the  war  *• 

In  fo  civilifed  an  age,  it  may  be  unneceflary  toobferve,  that,  „  ^  ^'^' 
in  thofe  pieces  which  are  publiflied  on  jtlie  fubjedl  of  war,  it  is  and  ma?c- 
proper  to  abflain  f rom  every  opprobrious  expreflion,  indicative  of  ration  tube 
natred,  animofity,  and  rage,  and  only  calculated  to  excite  fimilar oifenred  iu 
fcntiments  in  the  bofom  of  the  enemy.    A  prince  ought  to  prc-fj*^^"*' 
ferve  the  moft  dignified  decorum,  both  in  his  words  and  in  his 
writings.  He  ought  to  rcfpedt  hlmfelf  in  the  perfonof  his  equals: 
and  though  it  is  his  misfortune  to  be  at  variance  with  a  nation, 
fball  he  inflame  tlie  quarrel  by  ofFeniive  exprcffions,  and  thus  de- 
prive himfelf  even  of  the  hopes  of  a  finciie  reconciliation  ?  Ho- 
mer's heroes  call  each  other  *'  dcg'*  and  "  drunkard:'*   but  this 
was  perfe£lly  in  charader,  fincc,  in  their  enmity,  they  knew  no 
boands.    Frederic  Barbarofl'a,  and  other  emperors,  and  the  popes 
their  eaemies»  treated  each  other  with  as  little  delicacy.     Let  us 
congratulate  our  age  on  the  fuperior  gentlencfs  of  its  manners, 
and  not  give  the  name  of  unmeaning  politencfb  to  thofe  attentions 
which  are  produ&ive  of  real  and  fubltantial  eircfts. 

Thofe  formalities  uf  whicli  the  neceflity  is  deducible  from  tlie      $  66. 
pnocipks  sad  the  very  nature  of  war,  are  the  charafterillics  of  a  j^awr/w^r 
iawftti  war  in  due  form  {jiift\m  bcllum).    Grotius  faysf,  that,  ill au"f^. 
i^ccording  to  the  law  of  nations,  t\\'0  things  are  requifite  to  con« 
fiitute  aiolemn  or  formal  war — firft,  that  it  be,  on  both  iides, 
i^udc  by  the  fovereign  authority, — fecondly,  tliat  it  be  accompa- 
nied by  ccrtaia  formalities.    Tnefe  t'ormalities  confift  in  tlie  de* 
^ad  of  a  juft  fatisfactiou  {rcrum  repetition  and  in  the  declara- 
tion of  war,  at  leaft  on  the  part  of  him  who  attacks ;— for  defen- 
fivc.waf  requires  no  declaration  (§  57),  nor  even,  on  urgent  oc- 
^fioQ8|.  an  exprefs  order  from  the  fovereign.    In  eScdt,  thefe 

*  It  ii  femairkeU,  m  a  Ttry  AagQlar.circusiAaticc,  that  Charles  thtj  SecooJ,  Ling 
of  Gnac  Britainjjn  his  dcciai'ation  of  war  agaioll  Trance,  dated  February  9,  tSG^^ 
prubiil^  fecuricy  to  l''rench  fdbjeAt  who  fhoald  "  dtiiuam4lt€mp*vpjf>rr*prr /yt'^'^and 
B^nbvtflih  pratedion  aud  Ummr  to  Aich  of  them  a«  nHght  ehuf:  to  emigrate 
(uhiidiiiiificiaaf.- 

t  De  jme  ficllt  ct  Psicisy  lib«  i.  cap.  iil.  {  4* 

tHTOf 
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two  conditions  are  neceflarily  required  in  every  war  which  fhalf« 
according  to  the  law  of  nations,  be  a  legitimate  one,  that  is  to 
fay,  fuch  a  war  as  nations  have  a  right  to  wage.  The  rfght  of 
making  war  belongs  only  to  the  fovefeij^  (§  4)  i  and  it  is  only 
after  fatisfaftion  has  been  rcfufed  to  him  (§  37),  and  even  ^*fter 
he  has  made  a  declaration  of  war  (§51)9  that  he  has  a  i^ght  to 
take  up  arms. 

A  war  in  doe  form  }s  alfo  called  a  regular  war,  becaufe  certain 
rules,  either  prefcribed  by  the  law  of  nature^  or  adopted  by  cuftoDn, 
g^  are  obfervcd  in  it. 
It  id  to  be  Legitimate  and  formal  warfare  muff  be  carefully  diftinguiflied 
difttngui(h.  from  thofc  illegitimate  and  informal  wars,  or  rather  predatory 
fomaranS  ^^P^^^^'^^s,  undertaken,  either  without  lawful  attithorinr,  or  with- 
nnUwfoL  ^^^  apparent  caufe,  as  Hkewife  without  the  ufud  formalities, 
war.  and  folely  with  a  view  to  plunder.     Grotius  relates  feveral  in- 

ilances  of  the  latter  *.  Such  were  the  enterprifes  of  the  granJes 
^ompagnics  whicli  had  afiembled  in  France  during  the  wars  widi 
the  jEnglilh, — armies  of  banditti,  who  ranged  about  Europe,  pntdy 
for  fpoil  and  plunder:  fuch  were  the  cruifes  of  the  buecantirs^ 
without  commiflion,  and  in  tlnie  of  peace ;  and  fuch  in  general 
are  the  depredations  off  pirates.  To  the  fame  clafs  belong  almoft 
all  tlie  expedition's  of  the  Barbary  corfdirs :  though  authorifed  by 
a  forcrcign,  they  are  undertaken  without  any  apparent  caufe, 
and  from  no  other  motive  than  the  lull  of  pldndet.  Thefe  two 
fpecics  of  war,  I  fay, — the  lawful  and  the  illegitimate,— arc  to  be 
carefully  diilxnguifhed,  as  the  cfTccls  and  the  rights  arifing  from 
^  each  .irc  verv  different. 

Gi«^iiid»  of  ''^  order  fully  to  conceive  the  grounds  of  this  diftin£tion,  It  is 
rhii  dittujc-  neceilary  to  recollect  the  nature  and  objeft  of  lawful  war.  It  is 
^"*  only  as  the  laft  remedy  tfcainfl:  obftinate  injuftice  that  the  law  of 

nature  allows  of  war.  Hence  arife  the  rights  which  it  gives,  a$ 
wc  fhall  explain  in  the  fequel :  hence  likcwife  the  rules  to  be  ob- 
ferved  in  it.  Since  it  is  equally  pofliblc  that  either  6f  the  parties 
may  have  right  on  his  fide, — and  fiiice,  in  confequence  of  die  in- 
dependence of  nations,  that  point  is  not  to  be  decided  bv  others 
(§  40), — the  condition  of  the  two  enemies  is  the  fame;  wliile  the 
war  lafts.  Thus,  when  a  liaticm  or  a  fovereigri  has  declared 
war  againil  another  fovcreign  on  account  of  a  difference  arifen 
between  them,  their  war  is  what  among  nations  is  called  a  law- 
ful and  formal  war ;  and  its  cfFcfts  arc,  by  the  voluntary  law  of 
nations,  the  fame  on  both  tides,  intlcpcndently  of  the  juflice  of 
the  caufe,  as  we  (hall  more  fully  flicw  in  the  fequel  f.  Nothing 
of  this  kind  is  the  cafe  in  an  informal  and  illegitimate  i^r, 
Whicli  is  more  properly  called  depredation.  Undertakert  withmit 
any  right,  without  even  an  apparent  caufe,  it  can  be  produ&ive 
of  no  lawful  effcft,  nor  give  any  right  to  the  author  of  ft.  A 
nation  attacked  by  fuch  fort  of  enemies  is  not  under  any  obliga- 
tion to  obferve  towards  them  the  rules  prefcribed  in  formal  war- 

*  Lib.  ill.  cap.  iv.  t  See  chap.  xli.  rl  this  book. 
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fare.  She  may  treat  them  as  robbers.  The  inhabitants  of  Ge- 
neva, after  defeating  the  famous  attempt  to  take  their  city  by 
cfcalaile  *|  caufed  all  the  prlfoiicrs  whom  they  took  from  the  Sa- 
voyards on  that  occafion,  to  be  hanged  up  as  r(A>bcrs,  who  had 
come  to  attack  them  without  cp.ule  and  without  a  declaration 
of  war.  Nor  were  the  Crcnevefe  cenfured  for  this  proceedings 
which  would  have  been  deteiled  in  a  formal  war. 


CHAP.     V. 


Of  the  Enemyi  and  of  Things  belonging  to  the  Enemy. 

THE  enemy  is  he  with  whom  a  nation  is  at  open  war.  The  ^yj^5  ^9-^^ 
Latins  had  a  particular  term  {Hcftis)  to  denote  a  public  enemy, 
enemy,  and  diftinguifhed  him  from  a  private  enemy  (/m;7f/VKj). 
Our  language  affords  but  one  word  for  thefe  two  clafTes  of  per- 
fons,  who  ought  neverthelefs  to  be  carefully  diftinguifhed.  A 
private  enemy  is  one  who  feeks  to  hurt  us,  and  takes  plea fu re  in 
the  evil  that  befalls,  us.  A  public  enettiy  forms  claims  againfl  us, 
or  rejedis  ourst  and  maintains  his  real  or  pretended  rights  by 
force  of  arms.  The  former  is  never  innocent ;  be  foftcrs  ran- 
cour and  hatred  in  his  heart.  It  is  pofTible  chat  the  public  ene- 
my may  be  free  from  fuch  odious  fentimentSi  that  he  does  not 
with  us  ill,  and  only  feeks  to  maintain  his  rights.  Tliis  ob- 
fcTvation  is  necefTiry  in  order  to  regulate  the  difpofitions  of  our 
heart  towards  a  public  enemy. 

When  the  fovereign  or  ruler  of  the  fiate  declares  war  againfl      §  -ci 
another  fovereign,  it  is  under  Hood  that  the  whole  nation  declares  -^^Ij^^j  jljj^' 
War  againft  another  nation :  for  the  fijvcreign  reprefents  the  na-}!^^  ilatts* 
tion,  and  zSts  in  the  name  of  the  whole  fociety  (Book  I.  §§  40,  at  war  are 
40  ;  and  it  is  only  in  a  body,  and  in  her  national  character,  that  *^"*^'"**^'» 
o&e  nation  has  to  do  with  another.  .  Hence,  thefi:  two  nations 
vt  enemies,  and  all  the  fuUjefl;^  of  the  one  are  enemies  to  all 
^  fubjcAs  of  the  other.     In  this  particular,  cuftom  and  princi- 
ples are  in  accord. 

£nemies  continue  fuch,  wherever  they  happen  to  be.     The      5  ^^• 
P'acc  of  abode  is  of  no  confcqucnce  here.     It  is  the  political  ties  ^"uc  to'bc 
which  determine  the  character.     Whiiil  a  man  continues  a  citi-cncnr.'tun 
«cn  of  his  own  country,  he  is  the  enemy  of  all  thofc  with  whom  ^^'  p-acc«. 
<us   nation  is  at  war.     But  we  muil  not  hence  conclude  that 
thcfc  enemies  may  treat  each  other  as  fuch,  wherever  they  hap- 
pen to  meet.     Every  one  being  mailer  in  his  rcfpcdlive  country, 
^  neutral  prince  will  not  allow  them  to  ule  any  violence  in  his 
territories.  ^  ^^ 

Since  women  and  children  are  fubjcfls  of  the  ftate,  and  mem-  \v!,'cti*'r 

women  ittd 
*  In  the  year  i6o3. 

y  berj 
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chiKircn     be^s  of  tlic  natiOTT,  they  are  to  be  ranked  in  the  clafs  of  enemic; 

accounted    ^"^  ^^  ^^^  "°^  thonce  follow  that  wc  arc  juftifiablc  in  treatiri 

enemies,      them  like  men  who  bear  arms,  or  are  capable  of  bearing  then 

It  will  appear  in  the  fequel,  that  we  have  not  the  fame  righi 

againft  all  clafTes  of  enemies, 
f  73.         When  once  wc  have  precifely  determined  who  our  enemie. 
Thingii^bc-  ^fCy  it  is  eafy  to  know  what  are  ihe  things  belonging  to  the  cnc- 
thc^nMiiy  "^y  (''^^  hoftiUs).     We  have  fhcwn  that  not  only  the  fovercig-n 
with  whom  we  are  at  war  is  an  enemy,  but  alfo  his  whole  nation, 
even  the  very  women   and  children.     Every  thing,  therefore^ 
which  belongs  to  that  nation, — to  the  ftate,  to  the  fovereign,  to 
the  fubjefts,  of  whatever  age  or  fex, — every  thing  of  that  kind, 
I  fay,  falls  under  the  defcriptiou  of  things  belonging  to  the 
enemy. 
§.74.  And,  with  refpeft  to  thinp;s,  the  cafe  is  the  fame  as  witlirc- 

fnch'cvcry-  ^pcdl  to  pcrfons  : — things  belonging  to  the  enemy  continue  fuch 
where,       wherever  they  are.     But  we  are  not  hence  to  conclude,  any 
more  than  in  the  cafe  of  pcrfons  (^71)1  that  we  evcry-vhcrc 
poffefs  a  right  co  treat  tliofe  things  as  things  belonging  to  the 
enemy. 
?  7-  Since  it  is  not  the  place  where  a  thing  is,  which  determine* 

^hhx^f'      ^^^  nature  of  that  thing,  but  the  charafter  uf  th'c  pcrfcn  to 
found  with  whom  it  bclongs, — things  "belonging  to  neutral  pcrfons,  which 
in  enemy,  happen  to  be  in  an  enemy's  country  or  on  beard  an  enemy* 
fliips,  are  lo  be  diftinguiflicd  from  thofc  v.iiich  belong  to  the 
enemy.     But  it  is  the  owner's  bufnicfs  to  :i(!<iucc  evident  proof 
that  they  are  his  property  :  for,  in  default  of  fuch  proof,  a  t'ni-j; 
is  nnturaily  prclV.nied  to  belong  to  the  nation  in  whofj  polfdTion 
it  \h  found. 
V  76.  The  prccedincj  fcclicn  r^'Iates  to  movable  property:  but  the 

^  rl!n[*'^'  ^^^^  ^'^  diiiercnt  with  reipcct  to  immovable  poirelFion's,  fuch  a* 
lorci^'r^rs  landed  clLitcs.  Since  all  cliefe  do  in  fomc  meafurc  belong  to  thff 
in  r.ii  inc-  nation,  arc  part  of  its  d(^:Tv.ii:i,  of  its  territory,  and  under  its  go- 
iiiy^vcun-  vernment  (Book  I.  §■>  ?.c.;,  ?.35,  Book  II.  §'114)— and  finccthc 
^^^*  owner  is  illll  a  fubjccl  of  the  country  as  poiR-flbr  of  a  laoded 

cflate,-- property  of  this  kimi  does  not  coafe  to  be  cnomy'spw* 
perty  {res  hjrilfs)^  though  ]?o(Iefled  by  a  neutral  foreigner.  ^^ 
verlhelcfs,  M-ar  being  now  carried  on  witli  fo  much  moderation 
and  iiululiiieiicv',  protections  are  granted  for  houfes  and  Isna* 
pofielied  by  fon.ii^ners  in  an  enemy's  country.  For  the  \i^^ 
reafonj  he  who  declares  war  does  not  confifcate  the  immowhlc 
property  pofleiTed  in  his  country  by  his  enemy's  fubjecls.  By 
pcrniitting  them  to  pure!;afe  and  polFefs  fuch  property?  he  haii^ 
that  rcfpecl  admitted  them  into  the  number  of  his  fubjecls.  B«t 
the  income  niay  be  fequeilrated,  in  order  lo  prevent  i:s  boog 
remitted  to  th:.*  eiu-my's  country. 
'  T-  Ainc^n;^  the  tlilnjs  heionjM.ng  to  the  er-emy,  arc  likcwife  inCOP* 

Tl.  :i|:s  i^ae  poreal  ihiMc-;. — al.  his  ri;:hts,  claims,  and  debts,  cxceptineho^rcKf 
ni-.  h:  a  tbofc.  \  .\\i\  i,.  nghts  -raiitcd  by  a  tinrd  patty,  ami  in  which  »>^ 
t;.:rj).;rty.  grantor  is  fo  far  couwcri.- «1,  that  it  is  not  a  matter  of  indiff«' 
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rence  to  him,  in  what  hands  they  are  yefted.  Such,  for  inftance, 
are  the  rights  of  commerce.  But  as  debts  are  not  of  this  num- 
ber^ war  gives  us  the  fame  rights  over  any  fums  of  monev  due  by 
neucral  nations  to  our  enemy,  as  it  can  give  over  his  otner  pro- 
perty. 

"V^Tien  Alexander,  by  conqueft,  became  abfolute  mafter  of 
Xhcbcs,  he  remitted  to  the  Theflalians  a  hundred  talents-which 
they  owed  to  the  Thebans  *.     The  fovereign  has  naturally  the 
fame  right  over  what  his  fubjefts  may  owe  to  enemies.     He 
may  therefore  confifcate  debts  of  this  nature,  if  the  term  of  pay- 
ment happen  in  the  time  of  war  ;  or  at  leaft  he  may  prohibit  his 
fubjefls  from  paying  while  the  war  continues.     But  at  prefent^ 
A  regard  to  the  advantage  and  fafety  of  commerce  has  induced 
all  the  fovereigns  of  Europe  to  aft  with  lefs  rigour  in  this  point* 
And  as  the  cuftom  has  been  generally  received,  he  who  fliould 
*ft  contrary  to  it,  would  violate  the  public  faith ;  for  ftrangers 
^uftcd  his  fubjefts  only  from  a  firm  pcrfuafion  that  the  general 
^uftom  would  be  obferved.     The  (late  does  not  fo  much  as 
^uch  the  fums  which  it  owes  to  the  enemy  :  money  lent  to  the 
Public  is  every. where  exempt  from  coniifcation  and  feizure  in 
^«Uc  of  war. 


CHAP.     VI. 


^^tbtEmmy^s  jillies — of  warlike  jfffocrations — of  Auxiliaries  and 
"  Subjidies. 

WE  have  fufficiently  fpoken  of  treaties  in  general,  and  fhall      $  7^- 
here  touch  on  this  fubjeft  only  in  its  particular  relations  ^J^JJv*^* 
to  war.    Treaties  relating  to  war  are  of  feveral  kinds,  and  vary  to  war. 
in  their  objcds  and  claufes,  according  to  the  will  of  thofe  who 
nuke  them.    Beddes  applying  to  them  all  that  we  have  faid  of 
treaties  in  general  (Book  it.  Ch.  XII.  &c.),  they  may  alfo  be  di« 
tided  into  treaties  real  and  perfonal,  equal  and  unequal,  &c.   But 
dler  have  alfo  their  fpccific  differences,  viz.  thofe  which  relate  to 
their  particular  objeft,  war. 

^  Under  this  relation,  alliances  made  for  warlike  purpofes  arc     5  ^I*-' 
firided  in  general  into  defenfive  and  offenjtve  alliances.     In  the  anV^Jn 
farmery  the  nation  engages  only  to  defend  her  ally  in  cafe  he  be  five  tiliao* 
attacked:  in  the  latter,  (he  unites  with  him  for  the  pvirpofe  of  <^^ 
n^^ngan  attack,  — of  jointly  waging  war  againft  another  nation. 
oome  alliances  are  both  ot^'enfive  and  defenfive  \  and  there  fel« 
doQi  is  an  offenfive  alliance  which  is  not  alfo  a  defenfive  one. 
But  it  is  vcrj  ufual  for  alliances  to  be  purely  defenfive:  and 
Aefii  are  in  general  the  moft  natural  and  lawful.    It  would  be 

*  CffotiiUy  de  Jure  Belli  tx,  PacU,  lib.  iil.  cap.  fiii.  }  4. 
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a  tedious  and  even  a  ufelers  taik  to  enumerate  in  detul  all  iME 
varieties  incident  to  fucK  alliances.  Sontfe  are  made,  witho  ^ 
re(lri£tion,  azainft  all  opponents :  in  others^  certain  ftatct  x^ : 
excepted:  others  again  are  formed  againft  fuch  or  fuch  a  n.^ 
tion  exprefsly  mentioned  by  name. 

But  a  difference,  of  f[reat  importance  to  be  obfervcd,  efpeciaK 
in  defenfive  alliances,  is  that  between  an  intimate  and  compl^s 
mri^'aT-  alliance,  in  which  we  agree  to  a  union  of  interefts^ — and  aa^« 
ther,  in  which  we  only  promife  a  ftated  fuccour.  The  ai 
liance  in  wnich  we  agree  to  a  union  of  interefts,  is  a  vmrlm^ 
qffociation :  each  of  the  parties  adis  with  his  whole  force  ;  all  tJb 
allies  become  principals  in  the  war}  they  have  the  fame  friemcJ 
and  the  fame  enemies.  But  an  alliance  of  this  nature  is  sd»w 
particularly  termed  a  warlike  ajficiation^  when  it  is  ofienfive. 

When  a  fovercign,  without  direftly  taking  part  in  the  wa: 
made  by  another  fovereign,  only  fends  him  fuccours  of  troops  o: 
fhips,thefe  are  called  auxiliaries. 

The  auxiliary  troops  ferve  the  prince  to  whom  they  are  fent, 
according  to  their  fovercign's  orders.  If  they  are  purely  and  Cmnly 
fent  without  re(lri£tion,  they  arc  to  fer\'e  equally  on  the  offienuvff 
and  the  defenfive ;  and,  for  the  particulars  of  their  operadoiUv 
they  are  to  obey  the  dire£tions  of  the  prince  to  whofe  aflSftance 
they  come.  Yet  this  prince  has  not  the  free  and  entire  difpofal 
of  them,  as  of  his  own  fubje£^s :  they  arc  granted  to  him  only 
for  his  own  wars ;  and  he  hss  no  right  to  transfer  them,  a> 
auxiliaries,  to  a  third  power. 

Sometimes  this  fuccour  from  a  potentate  who  docs  not  di- 
reSIy  take  part  in  the  war,  confiils  in  money ;  and  then  it  i« 
called  z Juhjidj,  This  term  is  now  often  taken  in  another  fcnft 
and  fignifies  a  fum  of  money  annually  paid  by  one  fovercign  *^ 
another,  in  return  for  a  body  of  troops,  which  the  latter  fu*' 
nifties  to  the  other  to  carry  on  his  wars,  or  keeps  in  readinefs  £^ 
his  fervicc.  The  treaties  tor  procuring  fuch  a  refource  are  call^ 
fuhjidiary  treaties*  France  and  England  have  at  prefent  facn 
treaties  exifting  witli  feveral  of  the  northern  powers  and  prinC** 
in  Germany,  and  continue  them  even  in  times  of  peaces 

In  order,  now,  to  judge  of  the  morality  of  thefe  feveral  trC^ 

When  ana- ties  or  alliances, — of  their  legitimacy  according  to  the  law   ^ 

Wed  to"    "2itions, — we  muft,  in  the  firll  place,  lay  down  this  incontrov^^' 

tibic  principle,  that  It  is  laivful  and  commendable  to  fuccour  a^^ 

ojjijlj  hy  oil  poffihle  mcans^  a  nation  cn^a^ed  in  a  jujl  war  ;  and  ^' 

is  even  a  duty  incumbent  on  every  nation^  to  give  fuch  ajftflun^*^ 

when  J})e  can  give  it  without  injury  to  hcrjclf.     But  no  ajjjijiaf^^^ 

whatever  is  to  be  afforded  to  him  who  is  engaged  in  an  unjuft  w^^* 

There  is  nothing  in  this  which  is  not  demonftrated  by  what  ^^ 

have  faid  of  the  com moii\(du ties  of  nations  towards  each  otb^ 

(Book  II.  Ch.  I.)    To  fuppfbrt  the  caufc  of  juftice  when  we  ^^ 

-  g        able,  is  always  commendable :  but,  in  afliding  the  unjuft,  ^^ 

and  to  make  partake  of  his  crime,  and  hecomc,  like  him,  guilty  of  injuftice. 

alliances         if^  to  the  principle  we  have  now  laid  down,  you  add  the  corif^' 
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rf^tion  of  what  a  nation  owes  to  her  own  f.ifcty,  and  of  the  care 
Hich  it  is  fo  natural  ami  fo  fi:  thiic  llie  fliould  take  to  put  hcrfclf 
a  condition  to  refill  her  enemies,  you  will  the  more  readily 
-*"c:civc  how  clear  a  right  a  nation  has  to  make  warlike  alliances, 
^cl  cfpeciallydefenfivc  alliances,  whofe  fole  tendency  is  to  main- 
in  all  parties  in  the  c]uiec  and  fecurc  poflldion  of  their  pro« 
r«y. 

But  great  circumfpcflis^n  is  to  be  ufcd  in  forming  fuch  aN 
^nces.  Engagements  by  which  a  nation  may  be  drawn  into  a 
ar  at  a  moment  when  (he  leail  cxpcds  it,  ought  not  to  be  con- 
*Qcd  without  very  important  reafons,  and  a  dire£t  view  to  the 
'clfarc  of  the  ftate.  "VVe  here  fpeak  of  alliances  made  in  time 
f  peace,  and  by  way  of  precaution  a^ainll  future  contingencies. 

If  there  be  qu^dion  of  contracting  an  alliance  with  a  nation      (18$. 
Ircady  engaged  in  a  war  or  on  ihc  point  of  engaging  in  one,  ^^*^'^. 
Wo  things  are  to  be  confidered,-  i.  The  iufticc  of  that  nation's  rn.n^'lJ! 
luarrel.     2.   The  welfare  of  the  flare.     If  the  war  wnich  a  tally  ri- 
prince  wages  or  is  preparing  to  wage,  be  unjufl,  it  is  not  allow-  gaR^**  «A 
■ible  to  form  an  alliance  with  l.i.ii  ;  for  injuftice  is  not  to  be  ^*^" 
Supported.     If  he  is  ju(lifr.ibie  in  taking  up  arms,  it  (lili  remains 
^  be  confidered  whether  the  wtlfarc  of  the  ftate  allows  or  rc- 
Viires  us  to  embark  in  his  quarrel :  for  it  is  only  with  a  view  to 
*oe  welfare  of  the  ftate  that  the  fovercign  ought  to  ufe  his  au- 
thority :  to  that  all  his  meatures  ftiould  tend,  and  cfpecially  thofe 
^  the  moft  important  nature.     What  other  confidcration  can 
Kuthorife  him  to  expnfc  his  people  to  the  calamities  of  war  ? 

As  ii  is  only  for  the  lu^^port  of  a  jufl  war  that  we  are  allowed      ^  '^• 
'o  give  afliftance  or  <ontrafl  aliances, — every   alliance,  ^^^^Y  inl^„^ 
••^rlike  aflbciation,  every  auJ.ili.iry  trcity,  coniraftc.i  by  wav  of  w  Hi^ca;. 
■ntictpation  in  time  of  peace,  an;!  with  no  view  \o  any  |i.iriicularl»*n«. 
War,  necfTarily  and  of  i:felf  iiT^liidL-s  this  t.icit  claiilf,  iliat  rhc 
frcyy  fhall  not  be  ob.i.i.itory  exr  pt  ir.  cnfe  r;f  a  jull  war.     ( Jn 
'ny  other  footing,  the  alliance  coi:ld  iv  t  bt  validly  contracted. 
;BooklL§5  i6i,  i68., 

But  care  muft  be  tnkni  :?  :t  rrc.  'it '.  r." ..';!! an ce  be  not  thereby 
ccdnccd  to  empty  and  iiLlufivc  fornnliiic-i.  The  Licit  reflriiflion 
»  fobc  undctitood  on'y  of  a  war  whiih  io  eviilently  unjull ;  for 
*thcrwifc  a  pretence  for  Lhidi:ij;  trc.iiits  w.uild  never  be  w««nting. 
'•  there  qucftion  of  contradin^  an  iil'.i  mjo  wish  a  poAxr  ac- 
l^^llyat  war  ? — It  b«*hn\es  vou  niotl  r.  igio«!ly  to  wci;.'h  the  juf- 
*€«of  his  caufc:  the  jud^'mcnt  ^Irpcr.d-  lolly  on  you,  (Inre  ycu 
^^■^him  no  afliftance  anv  farther  than  a:«  hi^  quarrt.!  i^  jiilt,  and 
''^Orown  circumftances  m.ike  it  convenient  for  y«ni  tu  enih.irk 
*^it.  But  when  once  cnga;;ed,  nothing  lefs  than  rhe  man i fed 
^uftice  of  his  caufe  can  cxLufe  you  friMn  afTifting  him.  In  a 
'Pttbcful  lafe,  you  are  to  pre  fume  that  your  ally  has  juftige  oa 
*•  fide;^that  being  his  concern. 

^■l  if  you  entertain  ftrong  doubts,  you  may  very  fairly  and 
'^^tlincndably  inter  pole  lo  ctlect  an  accommodation.  Thus  you 
**y  bring  the  juftice  of  ihc  caufe  to  the  icll  of  evidence,  by  dif- 
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corering  which  of  the  contending  parties  xefnies  to  aoeede  Id 
To  r^ufe    cquitabk  conditions. 

focconnfor  As  every  alliance  implies  the  tacit  claufe  abo¥e*mentioincdt  bi 
aa  aniuft  ^ho  refufes  to  fuccour  his  ally  in  a  war  that  Is  mapifefldj  wjvfty 
^ich  oT  ^  ^^^  chtirgeable  with  a  breach  of  alliance, 
aliianee.  .  When  alliances  have  thus  been  contraAecl.  befbrdiaiiSly  dir 
S  %9'  queftion  is  to  determine)  in  the  courfe  of  events,  thofe  c^&t  m 
What  du  whii  h  our  engagements  come  in  force,  and  we  are  bound  t07»Et 
fMfu/mdtm  in  confequenre  of  the  alliance.  This  is  what  is  called  emfiufi^ 
"**  iUris^  or  cafe  of  the  alliance,  and  is  to  be  difcovered  in  tbe  €e^ 

currence  of  the  circumftanccs  for  which  the  treaty  im  km 
made,  whether  thofe  circumftahces  have  been  expfefdy  fpctiM 
in  it,  or  Ucltly  fuppofed.  -Whiitever  has  been  promued  is  tfc^ 
trrai'y  of  alliance,  is  due  in  the  ca/us  fcfderist  and  not  Q^m^ 
wife. 
It  liw  ^^  ^^^  "^°^  fofemn  treaties  cannot  oblige  any  one  to  favovr  aa 

takes  pbce  unjud  quarrel  (§  86j»  the  ca/us  fcedcrh  never  takes  place  in  s 
in  an  uojull  war  that  is  manifeftiy  unjuft. 

^^'  In  a  defenfive  alliance,  the  ca/us  faieris  does  not  exift  ioinO' 

$  90.      diately  on  our  ally  being  attacked.    It  is  ftill  our  duty  to  en* 
SrSn*!  dc-  "™^"*^  whether  he  h^  not  given  his  enemy  juft  caufe  to  make  wif 
feufiYcwar)  ^g^"^^  him:  for  we  cannot  have  engaged  to  undertake  his  de* 
'fence  with  the  view  of  enabling  him  to  infult' others,  or  to  refofe 
them  Juftice.    If  he  is  in  the  wrong,  wemuft  induce  him  looiar 
a  reafonable  fatisfaflion  ;  and  if  his  enemy  will  not  be  contentoi 
with  it| — then,  and  not  till  then,  the  obligation  of  defending  him 
commences. 
.    f  qi.  But  il'  the  defenfive  alliance  contains  a  guarantee  of  all  tlie 

"^»'"  *f     territories  at  that  time  poflefled  by  rhe  ally,  the  ca/us  fadeniiOF 
guttlnuc.  mediarely  takes  place  whenever  thofe  territories  arc  invaded  or 
threatened  with  an  invafion.     If  they  are  attacked  for  a  juft 
caufe,  v.c  muft  prevail  on  our  ally  to  give  fatisfadion  •;  but  wc 
may  on  good  grounds  oppofc  his  being  deprived  of  his  poflef- 
/ions,  as  it  is  generally  with  a  view  to  our  own  fecuriiy  thatwc 
undertake  to  guaranty  them.     On  the  whole,  the  rules  of  inter- 
pretation, which  wc  have  given  in  an  exprefs  chapter*,  aretobc 
confulted,  in  order  to  determine,  on  particular  occafions,  the  ex- 
iftence  of  the  ca/us  foederis. 
The  fuc-         ^f  ^^  ^^^^  ^^^^  ^^^  promifed  fuccours  finds  herfelf  unable  to 
cour  is  not  fuvnifti  them,  her  inability  alone  is  fuflicient  to  difpenfc  with  the 
due  under   obligation  :  and  if  fhc  cannot  give  her  a fQlta.ice  without  expolii^ 
t*ofurnifh'l7,*^<=--^f^  this  circumftancc  alfo  difpcnfeswiA 

orvvhfnthcit-    This  would  be  one  of  thofe  cafes  in  which  a  treaty  bococnei 
public  jp.fc-  pernicious  to  the  (late,  and  therefore  not  obligatory  (Book  U* 

bcMpofcd.  ^  ^^^^'    ^"^  ^^  ^^'^^  ^P^^^  ^^^"  imminent  danger,  threatening 

'  tlie  very  cxiilence  of  the  (late.     The  cafe  of  fuch  a  danger  i* 

tacitly  and  necefiiirily  rcferved  in  every  treaty.     As  to  rc0K>W 

dauj^crs,  or  tliofe  of  no  extraordinary  magnitude,— (ince  they 

*  Book  u.  ch.  xvii* 
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Are  infeparable  from  every  military  aHiance»  it  would  be  abfurd 
to  pretend  that  they  (liould  create  an  exception  :  and  the  fove- 
reign  may  expofc  tiie  nation  Co  them  in  coniidcration  ot  the  ad- 
vantages which  llic  reaps  from  tliC  alliance. 

In  virtue  of  thefe  pvincipletf,  we  are  abfolved  from  tlic  obliga- 
tion of  fending  airiflance  to  a!i  ally  while  wc  arc  ourfelvcs  en- 
gaged iu  a  war  which  requires  our  whole  (Ircngth.  If  we  are 
able  to  oppofe  our  own  enemies,  and  to  alTift  our  ally  at  the  fame 
time,  no  reafon  can  be  pleaded  for  fuch  difpenfation.  But,  in 
fuch  cafes,  it  reils  wi.h  ourfelves  to  determine  what  our  circum- 
ftanccs  and  flren^^th  will  allow.  It  is  the  fame  with  other  things 
which  may  have  bs:en  promifcd,  as,  for  indaiKO,  proviilons. 
There  is  no  obligation  to  funiiil«  an  ally  with  them  when  wc 
want  them  for  our  own  ufe. 

^V'l-  forbear  to  repeat  in  this  place  what  we  have  faid  of  vari-  ^  9^. 
ous  other  cafes  in  dik  our  ling  of  treaties;  in  general,  a:>,  for  exam-Othw-i  cure^, 
pie,  of  the  preference  due  to  the  more  anLieiit  ally  (Book  IL 
^167),  and  to  a  prote£lor  (ibid.  §  ^04),  of  the  nicaning  tp  be 
annexed  to  the  term  "  aUuf,"  in  a  treaty  in  which  they  are  re- 
fcrved  (ibid.  §  309).  Let  us  only  add,  on  this  lait  qutlllon,  that, 
in  a  warlike  aihame  made  againll  all  opponents,  tif  allies  lx- 
ctptiJ^  this  exception  is  to  be  underilood  only  of  the  prefcnt  alli'.-s. 
Otherwife  it  would  aftcr.vards  be  cafy  to  elude  the  former  treaty 
by  new  alliances;  and  it  would  be  impolhule  for  us  to  know  ei- 
ther what  we  are  doing  in  concluding  fuch  a  treaty^  or  what  we 
gain  by  it- 

A  cafe  which  wc  have  not  fpolen  of  is  this: — Three  powrrSTw.ic f  the 
bavc  entered  in:o  a  treaty  of  defcnfive  alliance  :  two  of  them  p ^-li-^  in 
cjuarrel,  and  make  war  on  each  other: — huw  is  the  ihiitl  to  •••^^  ■'cu^!i,'t"^'a 
'Xhc  treaty  does  not  bind  him  to  ailill  either  the  one  01  the  (uIilt.  rjp'.ure." 
Tor  it  would  be  abfurd  to  fay  thai  he  has  promii'ed  his  atnilanee 
to  each  againit  the  other,  or  to  oiic  of  the  two  in  prcj.uiice  of 
the  other.     The  only  obligation,  therefore,  which  the  treaty  ini- 
pofes  on  him,   is,  to  endeavour,  by  tlie  inierpofition  of  his  ^oud 
oiEces,  to  tScQi  a  reconciliation  between  his  allies :  and  ii  his 
mediation  proves  unfuccefsfui,  he  remains  at  liberty  to  alliil  the 
partv  who  appears  to  have  jullice  on  his  fide. 

To  rcfufe  an  ally  the  fuccours  Aw:  to  him,  without  having  any      ^  '>•. 
iuft  caufe  to  allege  for  fuch  rcfuf..l,  is  duin;*    him  an   injury,  ^*'^^^-^l  "^ 
tince  It  IS  a  violation  of  the  perfect  ri^^nt  which  we  gave  him  by  ,  ^,.  ,„  ^|^. 
&  formal  engagement.     I  fpeak  of  evident  cafes,  it  being  then  only  tut.  l(  mi 
that  the  right  is  perfe£l  *,  for,  in  th.ufe  c»f  a  doubtful  nature,  it  reiU*^*!  *"«-^- 
vrith  each  party  to  judge  what  he  is  able  to  do  [\^^i'»  but  he  U 
to  judge  maturely  and  impartially,  and  to  acl  wiiii  cai.ilur.  And 
ai  it  is  an  obligatii^n  n  ituraily  incumbent  on  Uo,  to  repair  any  da- 
mage caufed  by  our  fault,  and  ei'pcLialiy  by  our  injuiHce,  we  are 
hound  to  indemnify  an  ally  fur  all  the  lode:>  he  may  have  futlalned 
in  confequcnce  of  our  unjult  refufal.  How  much  ciri  uml^)cclioii 
thcicfori-  i^  to  be  iilV  i  i.i  fiMming  enga^jemeiits,  which  wc  can- 
Xil:  icfuie  to  fuliil  v^uhout  material  injury  to  our  ali'aiis  or  our 
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honour,  and  which,  on  the  other  hand,  if  complied  with,  in; 
be  produAive  of  the  mofl  feriousconfequences! 
The  enc-  engagement  which  may  draw  us  into  a  war  is  of  great  m< 

my's  affoci- "^c"^ '  in  it,  the  very  exiftcncc  of  the  ftatc  IS  at  ftake.    He  who  ; 
>ces.  an  alliance  promifes  a  fubfidy  or  a  body  of  auxiliaries,  fometin^ 

imagines  th.it  he  only  rifles  a  fum  of  money  or  a  certain  number  < 
foldiers ;  whereas  he  often  expofes  himfelf  to  war  and  all  its  cs 
lamitics.     The  nation  againft  whom  he  fumifhes  aOillance  ivi 
look  upon  him  as  her  enemy ;  and  (hould  her  arms  prove  fuccefs 
ful,  flie  will  carry  the  war  into  his  country.    But  it  remains  to  In 
determined  whether  fhe  can  do  this  with  jutlice,  and  on  what  oc- 
cafions.     Some  authors*  decide  in  general,  that  whoever  joins 
our  enemy,  or  aflifls  him  againft  us  with  money,  troops,  or  ia 
any  other  manner  whatever,  becomes  thereby  our  enemy,  and 
gives  us  a  right  to  make  war  ngainfl  him  : — a  cruel  decifion,  and 
highly  inimical  to  the  pence  of  nations  I  It  cannot  be  fupportcd 
l>y  principles  ;  and  happily  the  practice  of  Europe  Hands  in  op- 
pofition  to  it. 

It  is  true,  indeed,  that  every  afluciate  of  my  enemy  is  himfcIf 
my  enemy.  It  is  of  little  confequencc  whether  any  one  makes 
war  on  me  dire<flly,  and  in  his  own  name,  or  under  the  aufpiccs 
of  another.  Whatever  rights  war  gives  me  againft  my  principal 
enemy,  the  like  it  gives  me  againft  all  his  aflbciates  :  for  I  derive 
tliofe  rights  from  the  right  to  fccuriry, — from  ihe  care  of  my  own 
defence ;  and  I  am  equally  attacked  by  the  one  and  the  odicr 
party.  But  the  qiicflioii  i:=,  to  I:now  wliom  I  may  lawfully  ac- 
count my  encn^.y'i  aflbciritt-s,  unitetl  ;i;iciinlt  me  in  war. 
5  9^;.  Firll",  in  that  clafs  I  ih:\]\  rank  ail  thole  who  are  really  united 

Thofcwho  j.j  ^  warlike  affoci.ition  v.iih  my  enemy,  and  who  make  a  com- 
n-.''»cf  a  j^.^  ,^  cniifc  wirli  him,  ihouiih  it  is  only  in  the  name  of  that  prin- 
raiifc  v.ith  ^^'iP'^l  cr.cmy  that  the  war  is  earned  on.  J  here  is  no  ncfd  ol 
tJr  rn.:rv.  prrvir.;;  this.  I:i  t!;c  ordinary  and  0]K-n  warlike  aflbci.itions,  the 
ar- his  alio- ^,..^^  is  canicd  c\\  in  the  name  of  all  ihc  allies,  who  are  all  cnuallv 
enemies  (^  ,-oj. 
f  j,^.  In  the  h'cond  place,  I  account  as  aiTociates  of  my  enemy,  thofc 

8n.1  fiv  (>  who  afiiil"  him  in  his  war  without  being  obliged  to  it  by  any 
u""''l!^:^.  treaty.  Since  tlity  freely  and  voluntarily  declare  againll  iTiCt 
i.uf  i'..\n!r '  t'^-V,  of  thfir  own  accorJ,  chiife  to  become  my  enemies.  If 
"Ml';:c(i  to  thL-y  ;:o  no  f  avtiier  il'.a!i  hi-.-ii'iiliiMg  a  determined  fuccour,  allc.viiig 
■  ^y  ^^^'^'  i'on^'  ticops  TO  be  railed,  or  advancing  money, — and,  in  other  r-J- 
fpetts,  prefcrvr  towards  rr.e  the  acruilomcd  relations  of  fricnd- 
{•iip  or  ntutraiily,--!  may  ovcrlo<.k  that  ground  of  complaint; 
but  iHli  1  l.ave  a  ri^^hi  to  c.Al  iliem  to  account  for  it.  This  pr^' 
dt.nt  camion,  of  not  always  coming  to  an  open  rupture  wJt'^ 
th'^ie  wlio  give  fuch  afl'ifiancc  to  our  enemy,  that  we  may  not 
tr.ice  ;Iif.:n  to  join  Iij^n  with  aii  iheir  fircngth,  —this  foi !xMr.ir.L-e, 
J  i'lv,  has  graaually  intnvlnccd  the  cuilom  of  not  lookii:;;  «;ii  t'licli 
aTiiiaiicc  as  an  a6t  of  hoftiiiiy,  efpecialiy  when  it  conlir.s  only  iS 
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the  permUEon  to  enlift  volunteers.  How  often  have  the  Switsen 
granted  levies  to  France,  at  the  fame  time  that  they  refufed  fiich 
an  indulgence  to  the  houfe  of  Auftria,  though  both  powers  were 
in  alliance  with  them  !  How  often  have  they  allowed  one 
prince  to  levy  troops  in  their  country,  and  refufed  the  fame  per- 
miffion  to  his  enemy,  when  they  were  not  in  alliance  with  either! 
They  granted  or  denied  that  favour  according  as  they  judged  it 
moft  expedient  for  themfelves ;  and  no  power  has  ever  dared  to 
attack  them  on  that  account.  But  if  prudence  diifuades  us  from 
making  ufe  of  all 'our  right,  it  does  not  thereby  deftroy  that 
right.  A  cautious  nation  chufes  rather  to  overlook  certain  points 
than  unneceflarily  to  increafc  the  number  of  her  enemies. 

Thirdly,  thofe  who,  being  united  with  my  enemy  by  an  offen-     5^^* 
five  alliance,  a£Vively  aflift  him  in  the  war  whicih  he  declares  in  sm  ^^en. 
againft  me, — thofe,  I  fay,  concur  in  the  injury  intended  againftfiveaUjaoop 
me.     They  (hew  themfelves  my  enemies,  and  I  have  a  right  to  •^*""** 
treat  them  as  fuch.  Accordingly  the  Switzers,  whofe  example  we 
have  above  quoted,  feldom  grant  troops  except  for  defenfive  war. 
To  thofe  in  the  fervice  of  France,  it  has  ever  been  a  (landing  order 
from  their  fovereigns,  not  to  carry  arms  againft  the  empire,  or 
againft  the  ftates  of  the  houfe  of  Auftria  in  Germany.  In  16449 
the  captains  of  the  Neufchatel  regiment  of  Guy,  on  information 
that  they  were  deftined  to  fcrve  under  marfhal  Turenne  in  Ger- 
many, declared  that  they  would  ratlier  die  than  dtfobey  their  fove* 
reign,  and  violate  the  alliances  of  the  Helvetic  body.     Since 
France  has  been  miitrefs  of  Alface,  the  Switzers  who  ferve  in 
her  armies,  never  pafs  the  Rhine  to  attack  the  empire.    The  gal- 
lant Daxelhoffer,  captain  of  a  Berne  company  in  the  French  ler« 
vice,  confifting  of  200  men,  and  of  which  his  four  fons  formed 
the  firft  rank,  feeing  the  general  would  oblige  him  to  pafs  the 
Rhine,  broke  his  efpontoon,  and  marched  back  with  his  compan]^ 
to  Berne. 

Even  a  defenfive  alliance  made  exprefsly  againft  me,  or  (which     $  f9" 
amounts  to  the  fame  thing)  concluded  with  my  enemy  during  j^^J^^*  ^j^ 
the  war>  or  on  the  certain  profpe£t  of  its  fpeedy  declaration,  is  ance  aiTod  • 
an  a£l  of  afibciatiori  againft  me }  and  if  followed  by  effedis,  I  *^^  with 
majr  look  on  the  party  who  has  contra£ted  it,  as  my  enemv.  The  ^*  ^'"^'nr- 
caic  is  here  precifely  the  fame  as  that  of  a  nation  afliftmg  my 
enemy  without  being  under  any  obligation  to  do  fo,  and  chuCng 
of  her  own  accord  to  become  my  enemy.  (See  §  97.) 

A  defenfive  alliance,  though  of  a  general  nature,  and  made^  \±^ 
before  any  appearance  of  the  prefcnt  war,  produces  alfo  the  fame  cafe. 
cf{e£i,  if  it  ftipulates  the  aiFiftance  of  the  whole  ftrength  of  the 
^es :  for  in  this  cafe  it  is  a  real  league  pr  warlike  aifociation  ; 
and,  befides,  it  were  abfurd  that  I  (hould  be  debarred  from  mak* 
iog  war  on  a  nation  who  oppofes  me  with  all  her  might,  and  thus 
«*haufting  the  fource  of  thofe  fuccours  with  which  (he  fumiflies 
^y  enemy.  In  what  light  am  I  to  confider  an  auxiliary  who 
^^oiYies  to  make  war  on  me  at  the  head  of  all  his  forces  ?  It 
^ould  be  mockery  on  his  part^  to  pretend  that  he  is  not  mj 
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enemy.  What  more  could  he  do,  were  he  openly  to  declare  him- 
felf  fuch  ?  He  fbews  no  tendernefs  for  me  on  the  occafion:  he 
only  wiihcs  that  a  tender  regard  fliould  be  paid  to  himlelf-  And 
fliall  I  fuffer  him  to  prcfervc  his  provinci^j  iu  peace,  aiKl  fecure 
from. all  danger,  whllil  he  is  doing  me  all  the  mifchief  in  hi3 
power  ?  No !  the  law  of  nature,  the  law  of  nations,  obliges  03 
to  be  ju(l,  but  does  not  conii^nm  us  to  be  dupes. 
^  TOT.         But  if  a  defenfive  alliance  has  not  been  made  againftmcin 
In  what      particular,  nor  concluded  at  the  time  when  I  was  openly  prcpar- 
MtproAucc  *"S  f°^  ^^^»  ^^  ^^^^  alieauy  be^un  it, — and  if  ihc  allies  have onlf 
thcfime     flipulated  in  it,  that  each  of  them  ihali  furnilh  a  Itated  fuccour 
cffcd.         to  Jiim  who  fliall  be  attacked, — I  cannot  require  that  they  ihouid 
ne^rlect  to  fulfil  a  folemn  tieacy,  which  ihcy  had  an  unqucftion- 
able  right  to  conclude  without  any  injury  to  me.     In  furnifliing 
my  enemy  with  aiHriance,  they  only  acquit  themfelves  of  a  debt: 
they  do  me  no  wron«T  in  difcharging  it ;  and  confcquently  ti'xy 
aHbrd  me  no  juft  grounds  for  making  war  on  them  (§  26).  Nei- 
ther can  I  fay  that  my  fafcty  obliges  me  to  attack  them ;  for  I 
(hould  thereby  only  increafe  the  number  of  my  enemies,  an(!,in- 
ftead  of  a  flcnder  fuccour  which  they  furnilh  againft  me,  Ihould 
draw  on  myfelf  the  whole  power  of  thofe  nations.     It  is,  there- 
fore, only  the  troops  which  they  fend  as  auxiliaries,  that  I  am  to 
confider  as  enemies.  Thefe  arc  actually  united  with  my  enemies, 
and  fighting  againil  me. 

The  contrary  principles  would  tend  to  multiply  wars,  and 
fpread  them  beyond  all  bounds,  to  the  common  ruin  of  natioi;:. 
It  is  happy  for  Europe,  that,  in  this  inilaiiC'',  the  cllablifl-.cd  cui- 
tom  is  in  accord  with  the  true  pii:uMplc>.  A  yivir.cc  fjldoni  p.e- 
fumcs  to  complain  of  a  nation's  coiU'.ibutin;^  10  the  deicnC(f  01 
her  ally  by  furnifliing  I.ini  wirli  Iuccjuis  which  were  proniiWin 
former  treaties,—  in  tn. alios  that  were  not  made  againft  iii' 
prince  in  particular.  In  the  lalb  war,  tlie  U./iUi'  Pro v incurs  long 
continued  to  fupply  the  queen  uf  Hungary  -vitli  fubfidies,  and 
even  with  troops  ;  and  France  nt-vcr  coiiiplaiiicd  of  thefe  pro- 
ceedings till  thofe  troC|)s  marclicd  into  Aiiavc  to  attack  the 
French  frontier.  S\wtze»land,  in  viitue  of  her  alliance  with 
France,  furnifl^rs  that  crown  wiih  numerous  bodies  of  ti'Oops> 
and,  nevevthL^Icis,  lives  in  peace  »vith  all  iiurope. 

There  is  one  cale,  however,  vhich  might  form  an  exception w 
the  j:iv  njval  rule  :  it  is  that  of  a  defenfive  war  which  is  cviderriv 
unjuil.  For  in  fuch  cafe  there  no  kiiger  exiOs  any  ob.ig^iloa  w 
■^v\ii  an  ;:l]y  (§§i  86,  S7,  89).  If  you  uiiderLake  to  uv  ic  wi:hout 
necuinty,  and  in  violafion  of  your  duty,  you  iloan  injiirv  to  the 
enemy,  I'.iid  declare  againil  him  out  of  n.ere  wantonntfs.  But 
this  is  .:  cMe  tiiat  very  rarely  occurs  betv/een  niiti*.ns.  There  are 
few  dvff.r'iivr'  wars  without  at  leail  foinc  apparent  reafon  to  vn- 
r-i.!v  i!)'jir  jullice  or  nect-fiity.  Now,  0:1  any  dubious  occ?.ij<5^^» 
cacli  ilate  la  foie  judge  of  the  jeflic."  of  her  ov.*n  caul'j;  and  tiJ« 
pr'jr-vinr.Mion  is  in  favour  of  your  nily  ( ;  So).  D^rfiiij:;,  it  iH-.-f''!^-^ 
10  y-j  tiljn::  to  deierminc  wiint  coiiJ.uct  on  your  parr  will  J^ 
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conformable  to  your  duties  and  to  your  engagements ;  and  confe- 
quently  nothing  lefs  than  the  moft  palpable  evidence  can  autho- 
rife  the  enemy  of  your  ally  to  charge  you  with  fupporting  an 
nnjuft  war,  contrary  to  the  conviftion  of  your  own  confcience. 
In  fine,  the  voluntary  law  of  nations  ordains,  that,  in  every  cafe 
fufceptible  of  doubt,  the  arms  of  both  parties  (hall,  with  regard 
to  external  eiFc<^s,  be  accounted  equally  lawful  (§  40}. 

The  real  affociates  of  my  enemy  being  my  enemies,  I  have     §  '«»•. 
againft  them  the  fame  rights  as  againft  the  principal  enemy  i^^*^^^^^' 
(§  95) »    And  as  their  own  condu&  proclaims  them  my  enemies,  rv  to  de- 
and  they  take  up  arms  againft  me  in  the  firft  inftance,  I  may™^^^' 
snake  war  on  them  without  any  declaration ;  the  war  being  fuffi*  ^f^^.^^ 
ciently  declared  by  their  own  aft.     This  is  efpecially  the  cafe  of  fociaut. 
thofe  who  in  any  manner  whatever  concur  to  make  an  offcnfivc 
war  againft  me ;  and  it  is  likewife  the  cafe  of  all  thofe  whom  we 
have  mentioned  in  §§  96,  07,  98,  99, 100. 

Bat  it  is  not  thus  with  tnofe  nations  which  aflfift  my  enemy  in 
a  defenfive  war :  I  cannot  confider  them  as  his  aflbciates  (§  loi ). 
If  I  am  entitled  to  complain  of  their  furnifiiing  him  with  fuc- 
cours,  this  is  a  new  ground  of  quarrel  between  me  and  them.  I 
may  expoftulate  with  them,  and,  on  not  receiving  fatisfadion, 
profecute  my  right,  and  make  war  on  them.  But  in  this  cafe 
there  muft  be  a  previous  declaration  (§  51)-  The*example  of 
Manlius,  who  made  war  on  the  Galatians  for  having  fuppliod 
Antiochuswith  troops,  is  not  a  cafe  in  point.  Grotius^  cenfures 
the  Roman  general  for  having  begun  that  war  without  a  decla- 
pition.  The  Galatians,  in  furnifiiing  troops  for  an  offenfive  war 
againft  the  Romans,  had  declared  themfelves  enemies  to  Rome. 
It  would  appear,  indeed,  that,  on  peace  being  concluded  with 
Antiochus,  Manlius  ought  to  have  waited  for  orders  from  Rome 
befote  he  attacked  the  Galatians ;  and  then,  if  that  expedition 
was  confidered  as  a  frefh  war,  he  ihould  have  not  only  iifued  a 
declaration,  but  alfo  made  a  demand  of  fatisfa£tion,  previous  to 
the  commencement  of  hoftilities  (§  5 1).  But  the  treaty  with 
the  king  of  Syria  had  not  yet  received  its  confummation:  and  it 
concerned  that  monarch  alone,  without  making  any  mention  of 
hU  adherents.  Therefore  Manlius  undertook  the  expedition 
againft  the  Galatians,  as  a  confcquence  or  a  remnant  of  the  war 
with  Antiochus.  This  is  what  he  himfelf  very  well  obferved  in  his 
fpeech  to  the  fenatef ;  and  he  even  added,  that  his  firft  meafure 
was  to  try  whether  he  could  bring  the  Galatians  to  reafonable 
terms.  Grotius  more  appofitely  quotes  the  example  of  UlyfTes  and 
his  followers, — blaming  them  for  having,  without  any  declaration 
of  war*  attacked  the  Ciconians,  who  had  fent  fuccours  to 
Priam  during  the  fiege  of  Troy^. 

*  De  Jure  Belli  et  P^cif,  lib.  iii.  cap.  iii.  §  lo. 
f  Livy,  lib.  ipaTiii,  ^  Grotius,  ubi  fupra,  not  3. 
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CHAP.     VII, 


Of  tieuiralitj-^and  the  Pajfa^e  of  Troops   through  a  Ntutr»^ 

Country. 

'  *  ^V'    ^TEUTRAL  nations  are  thofe  who,  in  time  of  war,  do  nofc 
bni.     °*'  XN    take  any  part  in  the  conteft,  but  remain  common  friends. 
to  both  parties,  without  favouring  the  arms  of  the  one  to  the 
prejudice  of  the  other.     Here  we  are  to  confider  the  obligations 
and  rights  flowing  from  neutrality. 
^  Mo4»        In  order  rightly  to  undcrftand  this  quedion,  we  muftavoicl 
«  obfcrvcd  confounding  what  may  lawfully  bo  done  by  a  nation  that  is  free 
lyancutraifrom  all  engagement?,  with  what  (he  may  do  if  (he  expedsto 
ation.       be  treated  as  perfeftly  neutral  in  a  war.     As  long  as  a  neutral 
nation  wiflies  fecurely  to  enjoy  the  advantages  of  her  neutrality, 
(he  mud  in  all  things  fliew  a  llrift  impartiality  towards  the  bel- 
ligerent powers :  for,  (hould  flie  favour  one  or  the  parties  to  the 
prejudice  of  the  other,  Ihe  cannot  complain  of  being  treated  by 
him  as  an  adherent  and  confederate  of  his  enemy.     Fler  niuira- 
lity  would  be  a  fraudulent  neutrality,  of  which  no  mzion  will 
confent  to  be  the  dupe.     It  is  fomctimes  fufFcrcd  ro  pafs  unno- 
ticed, merely  for  want  of  ability  to  rcfent  it-,  we  chufe  to  con- 
nive at  ir,  rather  than  excite  a  more  powerful  oppofition  ajjainft 
us.     But  the  prefent  queftion  is,  lo  determine  \vh:.t  may  law- 
fully be  done,  not  what  prudtrncc  may  diclaie  according  to cir- 
cumftances.     Let  us  tliercfurc  examine,  in  what  confills  that  im- 
partiality which  a  neutral  nation  ought  lo  obfcrve. 

It  folely  relates  to  war,  and  includes  two  articles, — I.  To 
give  no  alultancc  when  I'ncre  is  no  obligation  to  give  it,— nor 
voluntarily  to  furnifli  troops,  arms,  ammunition,  or  any  thing  o* 
direft  ufe  in  war.  I  do  not  fay  ''•to  give  afliilance  equally,'' but 
*'  to  give  no  afli (lance  :*'  for  it  would  be  abfurd  that  a  ft»te 
Ihould  at  one  and  the  fame  time  afTill  two  naiions  at  war  vitr» 
each  other ;  and  befidcs  it  would  be  impofTiblc  to  do  it  with  equa- 
lity. The  fame  things,  the  like  number  of  troops,  the  like  quan- 
tity of  arms,  of  llores,  &:c.  furniflied  in  ditierent  circumftances* 
are  no  longer  equivalent  fuccours.  2.  In  v/hatever  docs  not  re- 
late to  war,  a  neutral  and  impartial  nation  mull  not  refufctoonc 
of  the  parties,  on  ac-  ount  cf  his  prefent  quarrel,  what  ft^ 
;,»rants  to  the  other.  Tins  docs  not  deprive  her  of  the  liberty  to 
rr.ikc-  the  aih-aiuagc  of  the  (laic  (lill  fcrve  as  her  rule  of  conduit 
in  her  nep:oti.i:ion; ,  her  frit  ml!  y  conneclions,  and  her  commerce- 
AVhcn  this  reafcn  iiuluccii  her  to  give  preferences  in  things 
which  are  ever  at  the  free  difpofal  of  tne  poffefTor,  flic  only 
makes  ufe  of  her  riglu,  and  is  not  chargeable  with  pania'it^f* 
But  to  refufc  any  of  thofe  things  to  one  of  the  parties  purely 

bccaulc 
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becaufe  he  is  at  war  with  the  other,  and  becaufe  ihe  wifhes  to 
favour  the  latter,  would  be  departing  from  the  line  of  ftri£t*neu- 
Iraiity. 

.  I  have  faid  that  a  neutral  ftate  ought  to  give  no  afEftartce  to      $  105. 
either  of  the  parties,  when  "  under  no  obligation  to  give  it.*'  ^"  *^'y 
This  rcllriftion  is  neceffary.     We  have  already  fcen  that  when  a  Se^fuccwir 
fovereign  f urniflies  the  moderate  fuccour  due  in  virtue  of  a  for-  due  Jrom 
mer  defenfive  alliance,  he  does  not  become  an  aiTociate  in  the  ^*°*»  .■"<* . 
war  (§  lOi).     He  may  therefore  fulfil  his  engagement,  and  yet  J^j;|^*"*"^* 
obferve  a  {txiik  neutrality.     Of  this  Europe  afibrds  frequent  in- 
fiances. 

When  a  war  breaks  out  between  two  nations,  all  other  dates  5  ic>6, 
that  arc  not  bound  by  treaties,  are  free  to  remain  neuter  j  and  if  ^'^9-^^  ^ 
cither  of  the  belligerent  powers  attempted  to  force  them  to  a  ncutci^"* 
junction  with  him,  he  would  do  them  an  injury,  inafmuch  as  he 
would  be  guilty  of  an  infringement  on  their  independency  in  a 
very  eflential  point.  To  themfelves  alone  it  belongs  to  deter- 
mine whether  any  reafon  exifts  to  induce  them  to  join  in  the 
contcft :  and  there  are  two  points  which  claim  their  confidera- 
tion, — 1.  The  juftice  of  the  caufe.  If  that  be  evident,  injufticc 
is  not  to  be  countenanced  :  on  the  contrary,  it  is  generous  and 
praifeworthy  to  fuccour  oppreiTed  innocence,  when  we  pofTefs 
the  ability.  If  the  cafe  be  dubious,  the  other  nations  may  fuf- 
pend  their  judgment,  and  not  engage  in  a  foreign  quarrel* 
2.  When  convinced  which  party  has  jullice  on  his  fide,  they 
have  (till  to  corifider  whether  it  be  for  the  advantage  of  the  ftatc 
to  concern  themfelves  in  this  affair,  and  to  embark  in  the 
war.       * 

A  nation  making  war,  or  preparing  to  make  It,  often  propofes     $  '*^  .c 
a  treaty  of  neutrality  to  a  flate  of  which  fhe  entertains  fufpici-  ncutnJitT. 
ons.     It  is  prudent  to  learn  betimes  what  flie  has  to  expedt,  and 
not  run  the  rifk  of  a  neighbour's  fuddenly  joining  with  the 
enemy  in  the  heat  of  the  war.     In  every  cafe  where  neutrality 
is  allowable,  it  is  alfo  lawful  to  bind  ourfelves  to  it  by  treaty. 

Sometimes  even  necelTity  renders  this  judifiable.     Thus,  al> 

thoueh  it  be  the  duty  of  all  nations  to  aifid  opprefTed  innocence 

(Book  II.  §  4),  yet,  if  an  unjuft  conqueror,  ready  to  invade  his 

neighbour's  poffefBons,  makes  me  an  offer  of  neutrality  when  he 

is  Mt  to  crufh  me,  what  can  I  do  better  than  to  accept  it  ?  I 

yield  to  neceflity  ;  and  my  inability  difchargcs  me  from  a  natural 

obligation.     The  fame  inability  would  even  excufe  me  from  a 

perfect  obligation  contraftcd  by  an  alliance.    The  enemy  of 

my  ally  threatens  me  with  a  vaft  fuperiority  of  force :  my  fate 

is  in  his  hand  :  he  requires  me  to  renounce  the  liberty  of  fur* 

nilhing  any  afliftance  again  It  hirfi.     NecefTity,  and  the  care  of  my 

•wn  uifciy,  abfolve  me  from  my  engagements.     Thus  it  was 

that  Louis  the  Fourteenth  compelled  Viftor  Amadeus  duke  of 

»5avoy  to  quit  the  party  of  the  allies.    But  then  the  neceflity 

Oiuft  be  very  urgent.     It  is  only  the  cowardly  or  the  perfidious 

^ho  avail  themfelves  of  the  flighted  grounds  of  alarm^  to  violato 

I  their 
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their  promifes  and  defcrt  their  duty.     In  the  late  war,  the  king 
of  Pohn;^  eIc6)or  of  Saxony,  and  the  king  of  Sardinia,  firmJf 
held  out  agninfl  the  unfortunate  courfe  of  events,  and,  to  that 
great  honour,  could  not  be  brought  to  treat  without  the  concui- 
rence  of  their  allies. 
Additional       Another  reafon  renders  thefc  treaties  of  neutrality  ufefol,  and 
rcafi.n  <or   c\'en  ncceflary.     A  nation  that  wifhes  to  fecurc  her  own  pcKe^ 
snakinjr      when  the  flames  of  war  are  kindling  in  her  neighbourhood,  can- 
thefc  trca-  ^Qt  more  fuccefsfully  attain  that  objcft  than  bv  concluding  trei- 
"**'  ties  with  both  parties,  exprefsly  agreeing  wnat  each  may  da 

or  require  in  virtue  of  the  neutrality.     This  is  a  fure  mode  to 
preferve  herfelf  in  peace,  and  to  obviate  all  difputes  and  cavils. 
5  109.         Without  fuch  treaties,  it  is  to  be  feared  that  difputes  will  of- 
ff^he  roTs  *^"  ^"'^  refpedling  what  neutrality  does  or  does  not  allow.  This 
of  ncuira-  fubje6t  prefents  many  quellions  which  authors  have  difcufled 
litf.  with  great  heat,  and  which  have  given  rife  to  the  moft  dangerous 

quarrels  between  nations.    Yet  the  law  of  nature  and  of  nadoDS 
has  its  invariable  principles,  and  affords  rules  on  this  head,  as 
well  as  on  the  others.  Some  things  alfo  have  grown  into  cuilom 
among  civilifed  nations,  and  are  to  be  conformed  to  by  thofcwho 
would  not  incur  the  reproach  of  unjuflly  breaking  the  peace*. 
As  to  the  rules  of  the  natural  law  of  nations,  they  refult  from  a 
jull  combination  of  the  laws  of  war,  with  the  liberty,  the  faftty, 
the  advantages,  the  commerce,  and  the  other  rights  of  neutral 
nations.     It  is  on  this  principle  that  we  (hall  lay  down  the  fol- 
lowiiif*  rules. 
§  iio.         Firil,  No  act  on  the  part  of  a  nation,  which  falls  within  the 
may  1)0  V"  c^^'^cifc  of  hcr  ri^lits,  and  is  done  folely  with  a  view  to  her  own 
lowc.i,  nio  good,  without  pariialitv,  without  a  dcfign  of  favouring  one  power 
iicyJcnr,     to  thc  prejudice  of  anotlier,  —  no  atl  of  that  kind,  I  fay,  can  in 
kind^^f  ^    general  be  confulered  as  contrary  to  neutrality;  nor  does  it  bc- 
tliing^  Mi\,  come  furh,  except  on  particular  occafions  when  it  cannot  ukc 
without  a    place  without  injury  to  one  of  the  parties,  who  has  then  a  parti' 
»cwr!jit"    ^"^'^^  '^^^'^^  ^°  oppofe  it.    Thus,  the  bcfieger  has  a  right  to  prohi- 
''    bit  accel's  to  the  place  bcficged    (See  §  117  in  the  fcquel).    E^' 
ctpt  in  cafes  of  this  nature,  (liall  the  quarrels  of  others  dcpntc 
me  of  the  free  cxercifc  of  my  rights  in  the  purfuit  of  meafure* 
which  1  judge  advantageous  to  my  people  ?  Therefore,  when  ij 
is  the  cufloni  of  a  nation,  for  the  purpofe  of  employing  and 
training  her  fiibjec Is,  to  permit  levies  of  troops  in  favour  of  a 
particular  power  to  whom  (lie  thinks  proper  to  intrufl  thcnii-* 
the  enemy  of  that  power  cannot  look  upon  fuch  permiffions  aS 
artsof  hollility,  unlefs  they  are  given  with  a  view  to  the  inva- 
fion  of  his  territories,  or  the  fupport  of  an  odious  and  evidently 

♦  Tl:c  f«)ll«AvinT:  j^  an  j  naT.rc— It  was  dtrtcrmined  bv  the  Dutch,  that,  os^ 
Vf.iV:  I's  tntcv-  ^i  .1  n.iitrl  \i^n  afici  h;ivii'g  taken  any  of  the  cncinivs  of  her  O** 
ti' "  1^  iiorus  ,.  ,  :lu  l.ij;h  fca-,  Tm  flifiuld  be-  <»bli;;ccl  to  let  tho'"t  .  rifo:  cptt"^ 
bi-.iy,  bi.v:ii;I\:  tl'.y  ■  crc  t!:cr  falKn  in'o  the  power  of  a  i.arion  that  wa>  w"^^ 
tral  fy  w  h  ilso  bciii-ciu.i  par  ft  p.— The  fame  rule  hiiU  bcwu  obfcTVbd  by  ifg'*"" 
iii  uic  war  between  S|<aiu  aud  U^c  Uiiiicd  FroviiKcsi 

ynjuft 
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unjuft  caufc.  He  cannot  even  demand,  as  matter  of  righi,  that  the 
like  favour  be  granted  to  him, — becaufc  that  nation  may  have 
reafons  for  refufing  him,  which  do  not  hold  good  with  regard  to 
his  adverfary ;  and  it  belongs  to  that  nation  alone  to  judge  of 
what  beft  fuits  her  circumflances.  The  Switzers,  as  we  have 
already  obferved,  grant  levies  of  troops  to  whom  they  pleafe; 
and  no  power  has  hitherto  thought  fit  to  quarrel  with  them  on 
that  head.  It  mud,  however,  be  owned^  that,  if  thofe  levies 
were  cpnGdcrable,  and  conftituted  the  principal  ftrength  of  mj 
enemy,  while,  without  any  fubftantial  reafon  being  alleged,  1 
were  abfolutely  refufed.all  levies  whatever, — I  fhould  have  juft 
caufe  to  confuler  that  nation  as  leagued  with  my  enemy;  and,  in 
this  cafe,  th^  care  of  my  own  fafety  would  authorife  me  to  treat 
ber  as  fuch. 

The  cafe  is  the  fame  with  rcfpeft  to  money  which  a  nation  may 
have  been  accuftomed  to  lend  out  at  intereft*  If  the  fovereign  or 
his  fabjeds  lend  money  to  my  enemy  on  that  footing,  and  refofe 
it  to  me  becaufe  they  have  not  the  fame  confidence  in  me,  this  it 
no  breach  of  neutrality.  They  lodge  their  property  where  they 
think  it  fafeft.  If  fuch  preference  be  not  founded  on  good  reafon8> 
I  may  impute  it  to  ill-will  againft  me,  or  to  a  prediledion  for  my 
enemy.  Yet  if  I  ihould  mukri  it  a  pretence  for  declaring  war> 
both  the  true  principles  of  the  law  of  nations,  and  the  general 
cuitom  happily  eftablifhcd  in  Europe,  would  join  in  condemning 
me.  While  it  appears  that  this  nation  lends  out  her  money 
purely  for  the  fake  of  gaining  an  intereft  upon  it,  Ihe  is  at  liberty 
to  difpofe  of  it  according  to  her  own  difcretion  i  and  I  have  no 
right  to  complain. 

But  if  the  loan  were  evidently  granted  for  the  purpofe  of 
enabling  an  enemy  to  attack  me,  this  would  be  concurring  in  the 
war  againft  me. 

If  the  troops,  above  alluded  to,  were  furniflied  to  my  enemy 
by  the  ftate  herfelf,  and  at  her  own  expenfe,  or  the  money  in  ' 

like  manner  lent  by  the  ftate,  without  intereft,  it  would  no 
longer  be  a  doubtful  queftion  whether  fuch  affiilanee  were  in^ 
compatible  with  neutrality. 

Further,  it  may  be  afTirmed  on  the  fame  principles,  that  if  m 
nation  trades  in  arms,  timber  for  Oiip-building,  veflels,  and  war- 
like ftores, — I  cannot  take  it  amifs  that  (he  fells  fuch  things  to 
ay  enemy,  provided  (he  dots  not  rcfufe  to  fell  them  to  me  alfo 
at  a  reaionable  price.  She  carries  on  her  trade  without  any 
Wgn  to  injure  me ;  and  by  continuing  it  in  the  fame  manner  ^s 
if  I  were  not  engaged  in  war,  (lie  gives  me  no  juft  caufc  of 
complaint. 

In  what  I  have  faicl  above,  it  is  fuppofed  that  my  enemy  g^'  -p^7"f 
Wmfelf  to  a  neutral  country  to  make  his  purchafes.    Let  us  now  ^c"  «l\a. 
<Sfcufs  another  cafe, — that  of  neutral  nations  rcforting  to  my  ene-  tion»  ^Idl 
"y's  country  for  commercial  purpofcs.  It  is  certain,  that,  as  they  thofcwWA^ 
w^t  no  part  in  my  quarrel,  they  are  under  no  obligation  to  re- ^'^  *  ^"^ 
*>«ncc  their  commerce  for  the  fake  of  avbidiiig  to  fupply  my 

enemy 
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enemy  with  the  means  of  carrying  on  the  war  againft  me. 
Should  they  affe£l  to  refufe  felling  me  a  fingle  article,  while  at 
the  fame  time  they  take  pains  to  convey  an  abundant  fupply  to 
xny  enemy,  with  an  evident  intention  to  ravo^ir  him, — ^fuch  partial 
condu£l  would  exclude  them  from  the  neutrality  they  enjoyed* 
But  if  they  only  continue  their  cuftomary  trade,  they  do  not 
thereby  declare  themfelvcs  againft  my  intereft ;  they  only  cxcr- 
cife  a  right  which  they  are  under  no  obligation  of  facrificiog 
to  me. 

On  the  other  hand,  whenever  I  am  at  war  with  a  nation,  boA 
my  fafety  and  welfare  prompt  me  to  deprive  her,  as  far  as  poffi* 
ble,  of  every  thing  which  may  enable  her  to  refift  or  injure  me. 
In  this  iuftance,  the  law  of  neceflity  exerts  its  full  force.  If 
that  law  warrants  me,  on  occafion,  to  feize  what  belongs  to  other 
people,  will  it  not  likewifc  warrant  me  to  intercept  every  thing 
belonging  to  war,  which  neutral  nations  arc  carrying  to  my 
enemy  i  Even  if  I  fliould,  by  taking  fuch  meafure,  render  all 
thofe  neutral  nations  my  enemies,  I  had  better  run  that  hazard 
than  fuffer  him  who  is  adlually  at  war  with  me,  thus  freely  to 
receive  fupplies,  and  coUeft  additional  ftrength  to  oppofe  mc.It  is 
therefore  very  proper,  and  perfeftly  conformable  to  the  law  of 
nations  (which  difapproves  of  multiplying  the  caufes  of  war), 
not  to  confider  thofe  feizures  of  the  goods  of  neutral  nation*  aa 
acls  of  hoftility. 

When  I  ha\e  notified  to  them  my  declaration  of  war  againft 
fuch  or  fuch  !i  nation,  if  they  will  afterwards  expofe  themfeh'CS 
to  rifk  in  fupplying  her  with  things  wliich  fcrve  to  carry  on  war, 
they  will  have  no  reafon  to  complain  if  their  goods  fall  into  my 
pofTeflion;  and  I,  on  the  other  hand,  do  not  declare  war  apinft 
them  for  having  attempted  to  convey  fuch  goods.  They  fufo 
indeed  by  a  war  in  which  they  have  no  concern  ;  but  they  fuffer 
accidentally.  I  do  not  oppofe  their  rlj^ht  :  1  only  exert  my 
own  5  and  if  our  rights  cialli  with  and  reciprocally  injure  each 
other,  that  circumftance  is  the  efl'eft  of  inevitable  neceflity.  Such 
collilions  daily  happen  in  w.ir.  When,  in  purfuance  of  my  rights, 
I  exhaull  a  country  from  wliich  you  derived  your  fubfiiicncc,— 
when  1  beficge  a  city  with  which  yon  carried  on  a  profitable 
trade, — I  doubtlcfs  injure  you  ;  1  lubje(fi:  you  to  lofTes  and  in- 
conveniences 5  but  it  is  witli(nit  any  defign  of  hurting  you.    1 


only  make  ulc  of  my  rights,  and  ccnfoquently  do  you  no 


m- 


juilicc. 

But  that  limits  may  be  fet  to  thefc  inconveniences,  and  that 
the  commerce  of  neutral  nations  may  lubfifl  in  as  great  a  degree 
of  freedom  as  is  ( onfiilent  with  tlie  laws  of  war,  there  arc  cer- 
tain rules  to  be  cbfervcd,  on  which  Europe  fcems  to  be  generally 
agreed. 
§  X12.  The  firft  is,  carefully  to  diftinguifli  ordinary  goods  which  have 

tttd""  d-  ^^  '^elation  to  war,  from  thofe  that  are  peculiarly  fubfcrvient  to 
^^     '  it.     Neutral  nations  fhouid  enjoy  perfeft  liberty  to  trade  in  the 
former :  the  belligerent  powers  cannot  with  any  reafon  rcfufc 
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it,  or  prercnt  thf  importation  of  fuch  goods  into  the  enemy's 
rountry:  the  care  of  their  own  fafcty,  the  ncccfiTity  of  fcif-dc- 
Fenccy  does  not  authorife  them  to  do  it,  fince  thofe  things 
■rill  not  render  the  enemy  more  formidable.  An  attempt  to 
inremipt  or  put  a  ftop  to  this  trade  would  be  a  violation  of  the 
rights  of  neutral  nations,  a  flagrant  injury  to  them ;-— neccflity, 
IS  we  hare  above  obfervcd,  being  ths  only  reafon  which  can 
luthorife  any  reftraint  on  their  trade  and  navigation  to  the  ports 
of  the  enemy.  England  and  the  United  Provinces  having 
aerccd,  in  the  treaty  of  Whitehall,  figncd  on  the  22d  of  Augull, 
1689,  ^^  notify  to  all  dates  not  at  war  with  France,  that  they 
would  attack  e%'ery  (hip  bound  to  or  comiiig  from  any  port  of 
that  kingdom,  and  that  they  before-hand  declared  every  fuch 
Aip  to  be  a  lawful  prize,— Sweden  and  Denmark,  from  whom 
feme  (hips  had  been  taken,  entered  into  a  counter-treaty  on  the 
I7fh  of  March,  1693,  for  the  purpofe  of  maintaining  their 
fights  and  procuring  juft  fatisfaclion.  And  the  two  maritime 
powers,  being  convinced  that  the  complaints  of  the  two  crowns 
were  well  founded,  did  them  juftice  *.  * 

Commodities  particularly  ufeful  in  war,  and  the  importation 
of  which  to  an  enemy  is  prohibited,  are  called  contraband  goods. 
Sach  arc  arms,  ammunition,  timber  for  fliip-buiKling,  every  kind 
of  naval  (lores,  horfes, — and  even  provifions,  in  crrtainjun£tureSf 
when  vrc  have  hopes  of  reducing  the  enemy  by  famine  f. 

But  in  order  to  hinder  the  tranfportation  of  contraband  goods    $  nt. 
to  an  enemy,  arc  we  only  to  Hop  and  fcize  them,  paying  ^^^^  J"^*)*'**^ 
Trine  to  the  owner, — or  have  we  a  right  to  confifcate  themP^j^s^ 
Barely  to  (lop  thofe  goods  would  in  general  prove  an  ineflfc^ual  coofifcMcd. 
aMMiey  efpecially  at  fea,  where  there  is  no  polTibility  of  entirely 
ratting  off  all  accefs  to  the  enemy's  harbours.     Rccourfe  is 
tberefore  had  to  the  expedient  of  confifcating  all  contraband 

*  Sec  other  inftiocet  in  Giot-u*,  dc  Jure  Belli  c;  Pj^ii,  lib.  liu  cap.  i.  {  5, 

SOK>  S* 

f  The  Peafioiury  De  Witt,  in  a  letter  of  Jaotr.rf  14.  16(4,  a.knowledf^efl  that 
ic  wiMiUbc  contrary  to  the  l.tw  of  oaiif.m  to  picvcu:  riLutiait  frcm  carrying  com 
fo  an  enemy**  country :  but  he  r.iy»  that  we  mtj  Uw  futly  iTctrriit  rhcm  liom  fup- 
ylyfiif  the  enemy  with  conbge  and  other  mitcnali  for  the  rigging  and  equipment 
W^iiipa  of  war. 

^la  IJ97,  queen  Elizabeth  would  not  allow  the  Pr»le4  &nd  Canr«  Co  furr.ifli  Spain 
Itith  proviuont,  much  Lf«  with  arms— a  Ilex  in;:  tJ»3t  "  ar.ording  to  ihc  ru].4o€ 
••  war,  it  it  lawful  to  reduce  an  enemy  ctrr  n  by  fim«n-.  wi'h  ihr  view  of  fbljj  njf 
*•  Ikun  f  fae  fur  ]<rare."  The  United  IVuviurr*,  tiii<:in.r  it  ncccHary  to  r>bfci  v/  a 
(fcatcr  degree  of  ciriitmfpcdion,  did  not  picvcii  ii.uti«t  nation.  ir'»-.u  c«rr)i:.g 
«a  every  kind  ol  con.::icrce  with  Spain.  I;  it  tmv.  indrrtt,  rha*.  v^h  |r  tlic  r  own 
IbbjcAi  fold  both  arnn  and  proTifiom  to  the  Spanijrii^.  they  coulJ  n  it  wiih  pro* 
Ijnccy  have  attempted  tu  forbid  neutral  natioo*  :o  cany  on  a  lir.i  Ur  crj  ie.  (Uro- 
lioit  Hift.  of  the  Ditlurbance^  in  t\.c  Low  Couiitric«,  S«'uk  vi.)  N^verihricfty 
la  li4i,  the  Unitrd  Pruvinccs  pubhfhj  !  an  edict  p-  hi!>:ti'>j  ther  own  fuhj-Ct^  in 
gcacral,  and  even  neutral  nati  <n>,  to  camr  r-tner  pmrilT^n*  or  Mtf  oth.r  mer- 
cbaadife  co  Spain,  becaufe  the  Spaniards  **  after  having,  under  the  appearance 

*  of  oooimerce,  allured  forci^  velT-  U  to  tl.eir  porift,  dietaineJ  thcnt,  arid  made 

*  afe  of  them  aa  Ihipt  of  war.       .And  for  thik  reafon  the  fame  ed  iH  itcrUrt  d  that 

*  tki  CQufedaratei*  when  blocking  up  their  enemirt*  porti,  rn'onUtfeize  upon 

*  every  vcflel  tbey  faw  llccri-^g  towanU  thiife  |.lacci.**    Ibid,  book  ac  p.  57a* 

Z  goods 
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gcx>d8  that  we  can  feize  on»  in  order  that  the  f6ar  of  lolii  may 
operate  as  a  check  on  the  avidity  of  gain,  and  deter  the  mer- 
cnants  of  n^cral  countries  from  fupplying  the  enemy  with  fncb 
commodities.    And  indeed  it  ia  an  objeA  of  fuch  mgh  impor- 
tance to  a  nation  at  war  to  prevent,  as  far  as  poi&bley  the  enemy^i 
being  fupplied  with  fuch  articles  as  will  add  to  his  ftrcngtfa  and 
render  him  more  dangerous,  that  neceiEty  and  the  care  of  her 
own  welfare  and  fafety  authorife  her  to  take  efieAual  methods 
for  that  purpofcy  and  to  declare  that  all  conunodities  of  that  na- 
ture, deftined  for  the  enemy,  (hall  be  confidered  as  lawful  priiei 
On  this  account  (he  notifies  to  ihe  neutral  ftates  her  dcclaration 
of  war  (§  63) ;  whereupon,  the  latter  ufually  give  orders  to  their 
fubje£ts  to  refrain  from  all  contraband  commerce  with  the  na- 
tions at  war,  declaring  that  if  they  are  captured  in  carrying  on 
fuch  trade,  the  fovereign  will  not  proteA  them.    This  rule  is 
the  point  where  the  general  cuftom  of  Europe  feems  at  prefent 
fixed,  after  a  number  of  variations,  as  will  appear  from  the  note 
of  Grotius  which  we  have  juft  quoted,  and  particularly  from  the 
ordinances  of  the  kings  of  France,  in  the  years  1543  and  IC841 
which  only  allow  tlie  French  to  feize  contraband  goods,  and  to 
keep  them  on  paying  the  value.    The  modem  ufage  is  ceitainlr 
the  moil  agreeable  to  the  mutual  duties  of  nations,  and  the  beft 
calculated  to  reconcile  their  refpe£live  rights.    The  nation  at 
war  is  highly  interefted  in  depriving  the  enemy  of  all  foie^ 
afiiftance ;  and  this  circumftance  gives  her  a  right  to  confideraH 
thofe,  if  not  abfolutely  as  enemies,  at  leait  as  people  that  feel 
very  little  fcruple  to  injure  her,  who  carry  to  her  enemy  the 
articles  of  which  he  (lands  in  need  for  the  fupport  of  the  war; 
(he  therefore  punifhes  them  by  the  confifcation  of  their  goo<ls< 
Should  their  fovereign  undertake  to  proteft  them,  fuch  condufl 
would  be  tantamount  to  his  furnilhing  the  enemy  with  dwfe 
fuccours  himfelf: — a  mcafure  which  were  undoubtedly  incon- 
fiftent  with  neutrality.     When  a  nation,  without  any  other  mo- 
tive than  the  profpeft  of  gain,  is  employed  in  ftrengthening  tnf 
enemy,  and  regard lefs  of  the  irreparable  evil  which  flie  maf 
thereby  entail  upon  me  *,  (he  is  certainly  not  my  friendi  and 
givc$  me  a  right  to  confider  and  treat  her  as  an  ailbciate  of  ^1 
enemy.    In  order,  therefore,  to  avoid  perpetual  fubje£ls  of  com* 
plaint  and  rupture,  it  has,  in  perfcdl  conformity  to  found  piio* 
ciples,  been  agreed  that  the  belligerent  powers  may  feize  and 
confifcaic  all  contraband  goods  which  neutral  perfons  (hall  at- 
tempt to  carry  to  their  enemy,  without  any  complaint  from  the 
fovereign  of  thofe  merchants ;  as,  on  the  other  hand,  the  power 
at  war  docs  not  impute  to  the  neutral  fovcreigns  thefc  praflices 
of  their  fubjecls.    Care  is  even  taken  to  fettle  every  particular  of 
this  kind  in  treaties  of  commerce  and  navigation. 

*  Tn  our  time  tlie  klnj;  of  Spain  prohibiced  aU  Hamburg  fliipi  from  enter- 
ing hit  harbours,  hccaiife  that  city  had  engaged  to  furnifh  the  Algerines  with  V^ 
urj  ftnrei4  aud  thus  he  obl^d  the  Hambargeri  to  cancel  their  treaty  with  the 
Batbai'iuis. 

We 
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Wc  cannot  prevent  the  conveyance  of  contraband  goods,  with-  §  "4- 
out  fcarching  neutral  vcflels  that  wc  meet  at  fca :  wc  have  there-  n*ut7al*"^ 
fore  a  right  to  fcarch  them.  Some  powerful  nations  have  in-  ihipt. 
deed,  at  different  times,  refufed  to  fubmtt  to  this  fearch.  "  After 
'*  the  peace  of  VervinS)  queen  Elizabetliy  continuing  the  war 
^  againft  Spain,  requeued  permiHion  of  the  king  of  France  to 
^  caufe  all  French  (hips  bound  for  Spain  to  be  fearched,  in 
••  order  to  difcover  whether  they  fecretly  carried  any  military 
^  (tores  to  that  country:  but  this  was  refufed,  as  an  injury  to 
^  trade,  and  a  favourable  occaiion  for  pillage*."  At  prefent  a 
neutral  (hip  refuting  to  be  fearched,  would  from  that  proceeding 
alone  be  condemned  as  a  lawful  prize.  But  to  avoid  inconve- 
niences, oppreflion,  and  every  other  abufe,  the  manner  of  the 
fearch  is  fettled  in  the  treaties  of  navigation  and  commerce.  It 
is  the  eftabli()^  cuftom  at  prefent  to  give  full  credit  to  the  cer- 
tificates, bills  of  lading,  &c.  produced  by  the  mailer  of  the  (liip, 
ttolefs  any  fraud  appear  in  tliem,  or  tliere  be  good  realbng  for 
fafpedingit.  .^ 

U  we  find  an  enemy's  efre£ls  on  board  a  neutral  (hip,  wc  Fnemyt 
feize  them  by  the  rights  of  war  :  but  we  are  naturally  bound  to  propotyoa 

Cay  the  freight  to  die  madcr  of  the  vefTcl,  who  is  not  to  fuffcr  J|^*[j|^ 
y  fuch  feizure  t.  ^i^. 

The  efiecis  of  neutrals,  found  in  an  enemy's  fliip,  are  to  be     $  116. 
reftored  to  the  owners,  againll  whom  there  is  no  right  of  confif-  N'"*"* 
cation, — but  without  any  allowance  for  detainder,  decay,  &c.  ^^^J^q 
The  loft  fuftaiocd  by  the  neutrals  on  tliis  occaGon  is  an  accident  coemy't 
10  which  they  expofed  themfclves  by  embarking  their  property  ^'P* 
in  an  enemy's  (hip ;  and  the  captor,  in  exercifing  the  rights  of 
war,  is  not  refponfible  for  the  accidents  which  may  thence  refult, 
■ny  more  than  if  his  cannon  kills  a  neutral  paflenger  wlio  hap* 
pens  unfonunately  to  be  on  board  an  enemy *s  vcllcl. 

Hitherto  we  have  confidercd  the  commerce  of  neutral  nations    f  ''"*. 
with  the  territories  of  the  enemy  in  general.     There  is  a  P^rti- ^  j^^JJ^ 
Cttlar  ca(e  in  which  the  rights  of  war  extend  llill  farther.    Allcowo* 
commerce  with  a  bcfieged  town  is  ablulutcly  prohibited.     If  i 
by  fiegc  to  a  place,  or  even  limply  blockade  it,  1  have  a  right  to 
hinder  any  one  from  entering,  and  to  treat  as  an  enemy  whoever 
JUtempts  to  enter  the  place,  or  carry  any  tiling  to  the  bclieged, 
without  my  leave ;  for  he  oppolVs  my  undertaking,  and  may 
contribute  to  the  mifcarriagc  of  it,  and  tlius  involve  me  in  all 

*  Grmintviibl  fapra. 

f  "  I  bave  ohiairci"  ffiiJ  the  ambaff^dor  Bmccl.  in  i  lefc-  tn  the  Cracd  Pen- 
§9a»rf  Oc  Wit'}  *'  the  ;»l>r«»)(Atioa  of  iha:  pre:;:aJvJ  r.'^uch  Uw,  ih.i:  rt  mirt*  ^rt- 

•  /fr#^  imtmlvti  m  cw^J:/  Uuh   i-'t  *r»^fr:\   •'   f''.'«fds\  f.'  ti"i»:.  if  hertCLf'  rwjtd  *ii# 

•  cffrAt  beUmfhif  t«'  ihv  '.  i.i-n'ic^ul  Krjp.r  ^c  foMw'  i:.  a  f'rr  Du'ih  y-flrl,  thow 

•  cficdt  akme  (hall  be  !iaMc  to  con*:;cation;  asd  the  vetirl  tji:!  He  rcUufed,  to* 
**  gethcr  W4th  all  the  othei  pfwu.rty  on  I  oard.  L.c  1  fuiJ  i:  .o;-|><X'.>.c  !••  oht^in 
*'  tW  objtA  cf  the  twenty  ifi.tih  artiwU  of  my  in>triivlJOn«,  wnich  liy%  ihic  tte 
••  immmmiiy  tf  iht  vrf.i  Jb^.t  erttft./  t-  !•  s  iJ\y*  «"^  '/  .— m»/j'  fr?^t* ."     D^  Witt'i 

lacnen  arul  Ncgotnti::*,  voL  i.  p.  :.. iuch  a  hw  m  ihc  !•!:«   would  Vc 

aorc  oatur^I  (Laii  cL«  •w<iuu'« 

Z  2  the 
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the  misfortunes  of  an  unfuccefsfnl  war.  King  Deinetriiu  hii^el 
up  the  mafter  and  pilot  of  a  veflel  carrying  jNTorifiodft  to  Adwas 
at  a  time  when  he  was  on  the  point  of  reducing  that  city  by  t^ 
mine  *•    In  the  long  and  bloody  war  carried  on  fay  die  United 
Provinces  againft  Spain  for  the  recorery  dF  their  luerdes,  they 
would  not  infier  the  Englifli  to  carry  goods  to  DanUikt  befbft 
which  the  Dutch  fleet  lay  t. 
t  lit.         A   neutral  nation  preferves,  towards  both  the  bdKgemt 
'Smi!^    powers*  the  feveral  relations  which  nature  hat  infUtotcd  be- 
lemal^     tween  nations.    She  9ught  to  (hew  herfelf  ready  to  icndor  diett 
every  oiBce  of*  humanity  reciprocally  due  from  one  station  to 
another:  (he  ought,  in  every  tning  not  dire^y  relating  to  wii^ 
to  give  them  all  the  affiftance  in  her  power,  and  of  imch  they 
may  (land  in  need.    Such  a(ri(bince,  however,  muft  be  rites 
with  impartiality ;  that  is  to  fay,  (he  muft  not  r|fufe  vajUaog 
to  one  of  the  parties  on  account  of  his  being  at  war  with  the 
other  (§  104).     But  this  is  no  reafon  why  a  neutral  (hite^  under 
particular  conne£tions  of  friendfhip  and  ^ood-neighbourhood  wiA 
one  of  the  belligerent  powers,  may  not,  m  every  thing  that  is  ini- 
conne^d  with  war,  grant  him  all  thofe  preferences  which  aic 
due  to  friends :  niuch  lefs  does  (he  afibrd  any  grounds  of  ezcq>- 
tion  to  her  condu£l,  if,  in  commerce,  for  uiftance,  (he  condnocs 
to  allow  him  fuch  indulgences  a^  have  been  ftipnlated  in  her 
treaties  with  him.    She  ought  therefore,  as  far  as  the  pnhSc 
welfare  will  permit,  equally  to  allow  the  fubje&s  of  both  paitiei 
to  vifit  her  territories  on  bufinefs,  and  there  to  purchafe  proti- 
(ions,  horfes,  and,  in  general,  every  thing  they  (land  in  need  0^ 
— ^unlcfs  (he  has,  by  a  treaty  of  neutrality,  promifed  to  refafe  to 
both  parties  fuch  articles  as  are  ufed  in  war.    Amidft  all  the 
wars  which  difturb  Europe,  the  Switzcrs  preferve  their  tcnitth 
rics  in  a  ftate  of  neutrality.     Every  nation  indifcriminatelf  is  d* 
lowed  free  acccfs,  for  the  purchafe  of  provifions  if  the  country 
has  a  furplus,  and  for  that  of  horfcs,  ammunition,  and  arms. 
<  119*         An  innocent  pallage  is  due  to  all  nations  with  whom  a  (bteis 
w***^  ^  *^  P^^^^  (Book  II.  §  I2.s) ;  and  this  duty  extends  to  troops  as  well 
hroQghi    3s  to  individuals.    But  it  rcfts  with  the  fovereignof  the  coontiT 
icutrai       to  judge  whether  the  pafiage  be  innocent ;  and  it  is  very  difficult 
-ouotry.      {qy  that  of  an  army  to  be  entirely  fo.     In  the  late  wars  of  Italfi 
the  territories  of  the  republic  of  Venice,  and  thofe  of  the  fOfh 
fuftained  very  great  damages  by  the  pafTage  of  armies,  and  oto 
became  the  theatre  of  the  war. 
?'*<*•         Since,  therefore,  the  paflage  of  troops,  and  efpecially  that  of  a 
►c  Jked^   whole  army,  is  by  no  means  a  matter  of  indifference,  he  who  do- 
fires  to  march  his  troops  through  a  neutral  country,  muft  applf 
for  the  fovereign's  permiflion.     To  enter  his  temtory  without 
his  confent,  is  3  violation  of  his  rights  of  fovereignty  and  fupreme 
dominion,  by  virtue  of  which,  that  country  is  not  to  be  difpofed 
of  for  any  ufc  whatever,  without  his  exprefs  or  tacit  permiffioo* 

*  riutarchj  in  Dcaictrlo.  f  On}tia«,  abi  fupnu 

Now 
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Now  a  tacjt  pcrmiflion  for  the  entrance  of  a  body  of  troops  is 
not  to  be  prefumed,  (Ince  their  entrance  may  be  productive  of 
the  mod  ferious  confcquences.  f  lat. 

If  the  neutral  fovereign  has  good  reafons  for  refufing  a  paflage,  T«  «n»y  ^ 
he  is  not  obliged  to  grant  it,— the  paliiige  in  that  cafe  being  "o"^J^^:^ 
lonf^r  innocent.  2,n». 

In  all  doubtful  cafes  we  mud  fubmit  to  the  judgment  of  the  ^  ,j,^ 
proprietor  rcfpefting  the  innocence  of  the  ufe  we  dcfire  to  make  in  mhtt 
of  things  belonging  to  another  (Book  11.  §§  128,  130),  and  mull  «»f<«  "nay 
acquiefce  in  his  rcfufal,  even  though  we  think  it  uiijuft.  If  the  ^^  "*"•*• 
refufal  be  evidently  unjull,-^ir  the  ufe,  and,  in  the  cafe  now 
before  us,  the  palTagc,  be  unquefl  ion  ably  innocent, — a  nation 
may  do  herfclf  jufticc,  and  take  by  force  what  is  unjuftly  denied 
to  her.  But  we  have  already  obl'crv  ed  that  it  is  very  dimcult  for 
the  paiTage  of  an  army  to  be  abfolutcly  innocent,  and  much 
more  fo  for  the  innocence  to  be  very  evident.  So  various  are 
the  evils  it  may  oc^afion,  and  the  dangers  that  may  attend  it,— 
fo  complicated  are  they  in  their  nature,  nr.d  fo  numerous  are  the 
circumflances  with  which  they  are  conneftcd, — thait  to  forefee 
and  provide  for  every  thing,  is  next  to  impoinble.  Befides,  felf- 
intcreft  has  fo  powerful  an  influence  on  the  judgments  of  men, 
that  if  he  who  requires  the  palfage  is  to  be  the  judge  of  its  inno- 
cence, he  will  admit  none  of  the  reafons  brought  againil  it ;  and 
thus  a  door  is  opened  to  continual  quarrels  and  hoUilities.  The 
tnnquillity,  therefore,  and  the  common  fafcty  of  nations,  re- 
quire that  each  (hould  be  miilrefs  of  her  own  territory,  and  at 
liberty  to  refufe  every  foreign  army  an  entrance,  when  (he  has 
not  departed  from  her  natural  lib'^rties  in  that  refpcft,  by  trea- 
ties. From  this  rule,  however,  let  ui  except  thofe  very  uncom- 
mon cafes  which  admit  of  the  mott  evident  demo  .ilraiion  that 
the  paflage  required  is  wliolly  un.ittetuled  with  inconveiitcnce  of 
danger.  If,  on  fuch  an  occitlon,  a  j).ii]'i[;c  be  forced,  he  who 
forces  it  will  not  be  fo  much  blamed  as  the  nation  that  has  indif- 
creetly  fubjedled  herfelf  to  this  viulence.  Another  cafe,  which 
carries  its  own  exception  on  the  very  face  of  it,  and  admits  not 
of  the  fmaliell  doubt,  ib  that  of  extreme  neccflity.  Ur-^ent  and 
ibfolute  neccflity  fufpends  all  the  rights  of  property  (Book  II. 
)§  119,   12])  :    and  if  the  proprietor  be  not  under  the  fame 

Ereffiire  of  necefhty  as  you,  it  is  allowable  for  you,  even  againil 
is  will,  10  make  ufe  of  what  belongs  to  him.  When,  therefore^ 
an  army  fii\d  themfdves  expol'ed  to  imminent  deiiruclion  or 
unable  to  return  to  their  own  country  unlefs  they  pafs  through 
neutral  territories,  they  have  a  ri^^n:  to  p.ifs  in  fpitc  of  the  fovc- 
ftign,  and  to  force  their  way,  fvvord  in  hand.  But  they  ought 
fir  It  to  requell  a  paflage,  to  oftei  fcouritics,  and  pay  for  whatever 
damages  they  may  occafion.  Such  was  tlie  mode  purfued  by 
the  Circeks  on  their  return  from  Afia,  under  the  conduct  of 
Agcfi.aus  ^. 

•  PlutaTi-h*-  life  of  Agefiloui. 
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Extreme  neceflity  may  even  authorife  the  tempofwy  feinnr 
of  a  neutral  town,  and  the  putting  a  garrilbn  therein,  irith  s 
view  to  cover  ourfelves  from  the  enemyi  or  to  prevent  die  exe« 
cution  of  his  deCgns  againft  that  towni  when  die  ibvereiga  it  - 
not  able  to  defend  it.    But  when  the  dvdifer  is  over,  we  mnft 
immediately  reftore  the  place,  and  pay  all  the  chaigeii  inobnve- 
nienceS)  and  damages,  which  we  have  occaGoned  by  feiziiw  ib 
f  ft].        When  the  paflage  is  not  of  abfoiute  neceflity,  the  bare  anger 
2^^^®^  which  attends  the  admiffion  of  a  powerful  army  into  oar  teiri* 
SJI^I^'J*  tory,  may  authorife  us.  to  refufe  them  permiffion  to  enter.    We 
refill^/      may  have  reafon  to  apprehend  that  they  will  be  tempted  fo  take 
poneffion  of  the  country,  or  at  leaft  td  z€t  as  maftera  while  dier 
are  in  it,  and  to  live  at  difcretion.    Let  it  not  be  find  .wim 
Grotius  *,  that  he  who  requires  the  paflage  is  not  to  be  deprited 
of  his  right  on  account  of  our  unjuft  fears.     A  probable  fearj 
founded  on  good  reafons,  gives  us  a  right  to  avoid  whatever 
may  realife  it ;  and  the  conduft  of  nations  affords  but  too  joft 
grounds  for  the  fear  in  queftion.    Befides,  the  right  of  paflage  ii 
not  a  perfcdl  right,  unlefs  in  a  cafe  of  urgent  neceffity,  or  iniea 
we  have  the  moft  perfe£k  evidence  that  the  paflage  is  mnocent. 
i  it4.        But,  in  the  preceding  fe£tion,  I  fuppofe  it  impra£licaUe  to 
Mnd  %     obtain  fufficient  fecurity  which  fliall  leave  us  no  caufe  to  appie* 
leverj  rea-  hcnd  anV  hoftilc  attempts  or  violent  proceedings  on  the  part  of 
fonabie  fe-  thofe  who  aflc  permiflion  to  pafs.     If  any  fuch  fecurity  can  Im 
^pnty.       obtained  (and  the  fafeft  one  is,  to  allow  them  to  pafs  onlf  in 
fmall  bodies,  and  upon  delivering  up  their  arms,  as  has  been 
fometimes  required  t)>  the  reafon  arifing  from  fear  no  longer 
exifts.    But  thofe  who  wifli  to  pafs  (liould  confent  to  give  every 
reafonablc  fecurity  required  of  them,  and  confequently  fubmitto 
pafs  by  divifons  and  deliver  up  their  arms,  if  the  paflage  be  dc^ 
nied  them  on  any  other  terms.     The  choice  of  the  fecurity  they 
are  to  give  does  not  reft  with  th^m.     Hoftages  or  a  bond  would 
often  prove  very  flender  fecurities.     Of  what  advantage  will  it 
be  to  me  to  hold  hoftages  froni  one  who  will  render  himfeif 
mafter  over  me  ?  And  as  to  a  bond,  it  is  of  very  little  avail 
againft  a  prince  of  much  fuperior  power, 
§  i«5'         But,  is  it  always  incumbent  on  us  to  give  every  fecurity  a  na- 
^^,|j^''"    tion  may  require,  when  we  wifh  to  pafs  through  her  territories? 
cclLry  to    —In  the  firft  place  we  are  to  make  a  diftin£lion  between  thcdif- 
civc  every  ferent  reafons  that  may  exift  for  our  paflSng  through  the  country* 
kind  of  ic-  and'We  are  next  to  confidcr  the  manners  of  the  people  whofcpcr- 
^uiicV^"    n^iflion '^^'C  aflc.    If  the  paflTage  be  not  cflcntially  neceflary,  and 
can  be  obtained  only  on  fufpicious  or  difagrceablc  conditionSi 
wc  muft  rclinquifh  all  idea  of  it,  as  in  the  cafe  of  a  refufal  (§  ua)- 
But  if  necefTity  authorifes  me  ro  pafs,  the  condinons  on  which  Ai^ 
paflage  will  be  granted  may  be  accepted  or  rejected,  according  t^ 
the  manners  of  the  people  I  am  treating  with.     Suppofe  I  amt^ 

*  Book  ii.  chap.  ii.  ^  i^.  rote  5. 

t  Bj  the  Elcaus;  and  the  ancicof  inhabitaots  of  Cologne.  See  Grotius;  ibiJ* 
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crofs  the  country  of  a  barbarous,  favage,  and  perfidious  nation, 
— fhall  I  leave  myfelf  at  their  difcretion,  by  giving  up  my  arms 
and  cau(ing  my  troops  to  march.in  divifionsr  No  one,  I  pre- 
fume,  will  condemn  me  to  take  fo  dangerous  a  ftcp.  Since  ne- 
ceflity  authorifes  me  to  pafs,  a  kind  of  new  neccffity  arifes  for  my 
pailing  in  fuch  a  pofture  as  will  fecure  me  from  any  ambufcade 
or  violence.  I  will  offer  every  fecurity  that  can  be  given  without 
foolUhly  expofing  myfelf;  and  if  the  offer  is  rejcfted,  I  muft  be 
gaided  by  neceffity  and  prudence, — and,  let  me  add.  by  the  mod 
fcmpulous  moderation,  in  order  to  avoid  exceeding  the  bounds  of 
tkat  right  which  I  derive  from  neccffity. 

If  the  neutral  (late  grants  or  refufes  a  paffage  to  one  of  the     $  126. 
parties  at  war,  (he  ought  in  like  manner  to  grant  or  refufc  it  to  ?^"f l* ''^ '? 
the  other,  unlefs  a  change  of  circuniftances  affords  her  fubftantial  towardr* 
Tcafons  for  afting  otherwife.     Without  fuch  rcafons,  to  grant  to  bothpartiei 
one  party  what  (he  refufes  to  the  other,  would  be  a  partial  di-^J^Q^**® 
ftinftion,  and  a  departure  from  the  line  of  ftridt  neutrdlity.  pauagc. 

When  I  have  no  reafon  to  refufe  a  paffage,  the  party  againft     §  127. 
whom  it  is  granted  has  ho  right  to  complain  of  my  condufl,  ^°  *^''"!' 
much  Icfs  to  make  it  the  ground  of  a  hoftile  attack  upon  me,  J^^J,ft  a* 
(ince  I  have  done  no  more  than  what  the  law  of  nations  enjoins  neutral 
(§  1 19).    Neither  has  he  any  right  to  require  that  I  iliould  deny  ^**«  ^^^ 
the  paffage;  for  he  muft  not  pretend  to  hinder  me  from  doing |^*J"5* 
what  I  think  agreeable  to  my  duty.     And  even  on  thofe  occa- 
fions  when  I  might  with  juftice  refufe  permidion  to  pafs,  I  am 
at  liberty  to  abftain  from  the  exertion  of  my  right     But  efpe- 
cially  when  I  fhould  be  obliged  to  fupport  my  refufal  by  the 
fword,  who  will  take  upon  him  to  complain  of  my  having  per- 
mitted the  war  to  be  carried  into  his  country,  rather  than  draw 
it  on  myfelf?  No  fovereign  can  require  that  I  (hould  take  up 
arms  in  his  favour,  unlefs  obliged  to  it  by  treaty.     But  nations, 
more  attentive  to  their  own  intereils  than  to  the  obfervance  of 
AiiSt  juftice,  are  often  very  loud  on  this  pretended  fubjeft  of. 
complaint.    In  war  efpecially,  they  ftick  at  no  meafures ',  and  if 
by  their  threats  they  can  induce  a  neighbouring  ftate  to  refufe  a 
paffage  to  their  enemy,  the  generality  of  their  rulers  confider  this 
condu£l  only  as  a  ftroke  of  good  policy. 

A  powerful  ftate  will  de^ife  thefe  unjuft  menaces :  firm  and     §  i»^- 
unftiaken  in  what  (he  thinks  due  to  juftice  and  to  her  own  repu-^^y^^FiJfc 
tation,  (he  will  not  fuffer  herfelf  to  be  diverted  by  the  fear  of  a  it  from  a 
groundlefs  refentment :  (he  will  not  even  bear  the  menace.    But  fca**  of  fhe 
a  weak  nation,  unable  to  fupport  her  rights,  will  be  und?r  a  of'thc"p"' 
neceffity  of  confulting  her  own  fafety  ;  and  this  important  con-  poGtc  pur- 
ccrn  will  authorife  her  to  refufe  a  paffage,  which  would  expofc  ty ; 
her  to  dangers  too  powerful  fo^her  to  repel. 

Another  fear  may  alfo  warrant  her  in  refuGng  a  paffage,  name-    §  '*9» 
ly,  that  of  involving  her  country  in  the  diforders  and  calamities'^  ^^^^^ 
of  war.     For,  even  if  the  party  againft  whom  a  paffage  is  re-  try  (houKi 
quefted,  (hould  obferve  fuch  moderation  as  not  to  employ  me'-^ccomc  th« 
tt^ccsfor  the  purpofc  of  intimidating  the  neutral  nation  into  a^^"^/*^ 

Z4  refufal> 
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refufal,  he  will  hardly  fail  to  demand  a  paflage  for  himfelf  alfo 
he  will  march  to  meet  his  enemy ;  and  thus  the  neutral  country 
will  become  the  tlicatre  of  war.     The  infinite  evils  of  fuch  za 
fituation  are  an  unexceptionable  reafon  for  refufing  the  paiTage^ 
In  all  thefe  cafe^,  he  who  attempts  to  force  a  paifage,  docs  an  in — 
jury  to  the  neutral  nation,  and  ^i\e&  her  mod  juft  caufe  to  unit^ 
her  arms  with  thofe  of  his  advcrfary.     The  Switzers,  in  ihcii" 
alliancofi  with  France,  have  proniifcd  not  to  grant  a  paflage  t<K 
her  enemies.     They  ever  rcfufc  it  to  all  fovereigns  at  war,  ib. 
order  to  fecurc  their  frontiers  from  that  calamity »  and  they  tak& 
care  that  their  territory  (hall  be  refpecled.     But  they  grant  a  pafai^ 
fage  to  recruits,  who  march  in  fmall  bodies,  and  without  arms. 
^  §  '.jo-        The  grant  of  pcrmillion  to  pafs  includes  a  grant  of  every  things 
^jJ^*j^V"' which  is  naturally  connected  with  the  pafTage  of  troops,  and. 
thcj^rantof^i^ho^^  which  the  paiTage  would  be  impracticable;  fuch  as  the 
P^i^gc.      liberty  of  carrying  with  them  whatever  may  be  neceflary  for  an 
army, — that  of  exercifing  military  difcipline  on  the  foldiers  and 
oflicers,  and  of  purchafing  at  a  fair  price  every  thing  the  ar- 
my may  want,  unlcl's,  through  fear  of  fcarcity,  a  particular  «- 
ception  has  been  made,  to  oblige  them  to  carry  with  tlicm  their 
own  provifions. 
Sal?  ^'Vf         ^^^  ^^'^^'^  grants  the  pafTage  is  bound  to  render  it  fafe,  as  far  as 
the  pufTagc,  ^^*P^"'^^  ^'^  ^*"^*     Gojd-faith  requires  this:  and  to  acl  other- 
wife  would  be  enfnaring  thofe  to  whom  the  paiTage  is  granted. 
§  ^31.        For  this  reafon,  and  becaufc  foreigners  can  do  notliing  in  a  tcrri- 
^^^c'com- ^^^y  againil  the  will  of  the  fovereign,  it  is  unlawful  to  attack  an 
mitted  in    cncmy  in  a  neutral  country,  or  to  commit  in  it  any  other  ad  of 
a  '.LLtrai    holtility.     The  Dutch  Eall-Inili.i  licet  having  put  into  Bergenia 
country.      Is,v,j.^^.jjy^  j,^    1666,  to  avoid  tlic  Englifli,  the  Britifh  admiral  had 
the  tcmciiiy  to  attack  them  there.     But  the  governor  of  Bergen 
fired  on  the  aiTailants  5  and  tlic  court  of  Denmark  complained, 
thoiu:;h  pcrliaps  too  faintly,  of  an  attempt  fo  injurious  to  her 
rights  and  dignity  *. 

To  conduct  prifonors,  to  convey  fpoil  to  a  place  of  fafety,  are 
a£ls  of  war,  eonfeiiuentiy  not  to  be  done  in  a  neutral  country; 
and  whoever  iliould  permit  them  would  depart  from  the  line  of 
neutrality,  hy  f.ivouring  one  of  the  parties.  But  I  here  fpeakot 
prifoncrs  and  fpoil  not  yet  pcrfeclly  in  the  enemy's  power,  and 
V hofe  capture  i.-,  as  it  v.c.e,  not  yet  fully  completed.  A  flying 
party,  for  inftanee,  cannot  make  ufe  of  a  neighbouring  and  neu- 
tral country  as  a  place  of  depolit  to  fccure  their  prifoners  and 
fpoil.  To  permit  this,  would  be  giving  counienanct  and  fupport 
to  their  hoililiiicb.  When  the  capture  is  convpleted,  and  ihc 
booty  ahfoluicly  in  the  enemy's  power,  no  inquiry  is  made  ho* 
l:e  cjme  by  fuch  eflecls,  and  he  may  difpofe  of  them  in  a  neu- 
tral country.     A  privi;teer  carries  his  prize  into  a  neutral  putt> 

*  Thf  aurlur  u\  \hc  "  Prtfint  State  nf  Dcnmnik,"  wr'ttcn  in  Enolifh,  prtJ«><^* 
tl:^:  thv  DunfN  h;iii  ti-.^Mj^^^i  t  j«lt!ivtr  up  tYiv  l^urch  flctc.but  that  lomc  lc4o:i*l'l5 
j-r^.v;:.;^  luudc  tj  :iic  tuu;:  ol  Ci-pciihu^ui  luvcJ  it.  Cha^.  x. 
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unjufl:  caufc.  He  cannot  even  demand,  as  matter  of  righf,  that  the 
like  favour  be  granted  to  him, — becaufe  that  nation  may  have 
reatbns  for  refuiing  him,  which  do  not  hold  good  with  regard  to 
his  adverfary  -y  and  it  belongs  to  that  nation  alone  to  judge  of 
what  bcft  fuits  her  circumftanccs.  The  Switzers,  as  we  have 
already  obferved,  grant  levies  of  troops  to  whom  they  pleafe; 
and  no  power  has  hitherto  thought  fit  to  quarrel  with  them  on 
that  head.  It  mud,  however,  be  owned^  that,  if  thofe  levies 
were  cQnHdcrable,  and  conftituted  the  principal  ftrength  of  mr 
enemy,  while,  without  any  fubftantial  reafon  being  alleged,  1 
were  abfolutely  refufed.all  levies  whatever, — I  fhould  have  juft 
caufe  to  confider  that  nation  as  leagued  with  my  enemy;  and,  in 
this  cafe,  th^  care  of  my  own  fafety  would  authorife  me  to  treat 
ber  as  fuch. 

The  cafe  is  the  fame  with  refpe^  to  money  which  a  nation  maj 
have  been  accuftomed  to  lend  out  at  intereft*  If  the  fovereign  or 
his  fabje£b  lend  money  to  my  enemy  on  that  footing,  and  refofe 
it  to  me  becaufe  they  have  not  the  fame  confidence  in  n»e,  this  is 
no  breach  of  neutrality.  They  lodge  their  property  where  thcj 
think  it  fafeft.  If  fuch  preference  be  not  founded  on  good  reafon8> 
I  may  impute  it  to  ill-will  againft  me,  or  to  a  prediledion  for  mj 
enemy.  Yet  if  I  {houW  make  it  a  pretence  for  declaring  war> 
both  the  true  principles  of  the  law  of  nations,  and  the  general 
cuftom  happily  ellablifhed  in  Europe,  would  join  in  oondemning 
xne.  While  it  appears  that  this  nation  lends  out  her  money 
purely  for  the  fake  of  gaining  an  intereft  upon  it,  ftie  is  at  liberty 
to  dilpofe  of  it  according  to  her  own  difcretion  $  and  I  have  no 
right  to  complain. 

But  if  the  loan  were  evidently  granted  for  the  pnrpofe  of 
enabling  an  enemy  to  attack  me,  this  would  be  concurring  in  the 
war  againft  me. 

If  the  troops,  above  alluded  to,  were  fumiflied  to  my  enemy 
by  the  ftatc  herfclf,  and  at  her  own  expcnfe,  or  the  money  in  ' 

like  manner  lent  by  the  ftate,  without  intereit,*it  would  no 
longer  be  a  doubtful  queftion  whether  fuch  affiilance  were  in^ 
compatible  with  neutrality. 

Further,  it  may  be  afTirmed  on  the  fame  principles,  that  if  9 
nation  trades  in  arms,  timber  for  fhip-building,  veflels,  and  war- 
like (lores, — I  cannot  take  it  amifs  that  (he  fells  fuch  things  to 
my  enemy,  provided  (he  dots  not  rcfufe  to  fell  them  to  me  alfo 
at  a  reaionablc  price.  She  carries  on  her  trade  without  any 
de6gn  to  injure  me ;  and  by  continuing  it  in  the  fame  manner  ^s 
if  I  were  not  engaged  in  war,  (he  gives  me  no  juft  caufe  of 
complaint. 

In  what  I  have  faicl  above,  it  is  fuppofed  that  my  enemy  g^*  ^,^7"^ 
Wmfelf  to  a  neutral  country  to  make  his  purchafes.    Let  us  no^  t,c"t«l\a. 
^Wicufs  imother  cafe, — that  of  neutral  nations  reforting  to  my  ene-  tion»  ^itH 
j"y*$  country  for  commercial  purpofcs.  It  is  certain,  tliat,  as  they  thofcwWd^ 
">ve  no  part  in  my  quarrel,  they  are  under  no  obligation  to  x-e- ^'^  *  ^"^ 
^tiacc  their  commerce  for  the  fake  of  avoidiitg  to  fupply  my 

enemy 
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to  obey  the  didlates  of  prudence.  A  fovereign  who  is  in  a  cor»  - 
dition  to  refufc  without  fear,  Ihould  doubtleJs  refufe  in  the  ca-fi 
wc  now  fpealc  of.  iJut  if  it  would  be  dangerous  for  him  to  giw^ 
a  refufal,  he  is  not  oblij^red  to  draw  down  the  impending  evil  o» 
his  own  head  for  the  Aike  of  averting  it  from  that  of  his  neigh- 
bour :  nay»  rafiily  to  hazard  the  quiet  and  welfare  of  his  people 
would  be  a  very  great  breach  of  hib  duty. 


CHAP.     VIII. 

Of  the  Rights  of  Nations  in  fVar^ — and  fiyfl^  of  what  we  have  i 
ri^ht  to  doj  a}id  what  'jjc  are  allowed  to  doj  to  the  Enmp 
Fa  J  on  in  a  jujl  IVar. 

<5  n'J-     *¥  T  THATve  have  hitherto  faid  concerns  the  right  of  mjA- 
^ricMe  of   V V     i"g  '^'^'^r  • — ^ct  "s  "ow  proceed  to  thofe  rights  whidi 
[hc"r*glus    are  to  be  rcfpefted  during  the  war  itfclf,  and  to  the  rules  which 
ajrainft  an  nations  fhould  reciprocally  obferve,  even  ^vhen  deciding  their 
enemy  m  a  differences  by  arms.    Let  us  begin  by  laying  down  the  rights  of 
^"   ^"^ '     a  nation  engaged  in  a  juft  war :  lot  us  fee  what  flic  is  allowed  to 
do  to  her  enemy.     The  whole  is  to  be  deduced  from  one  fingk 
principle, — from  the  object  of  a  jull  wav  :  for,  when  the  end  is 
lawful,  he  who  has  a  rl^ht  to  purf'ie  that  ciul,  has,  of  courfe,  a 
right  to  employ  ail  the  me.ins  which  arc  nccclTary  for  its  attain- 
ment.    The  end  of  a  juft  w:ir  is  to  ai-rv^c  or  prevent  ifiju^f 
(§  28) — that  is  to  fay,  to  obtain  juilicc  by  force,  when  not  ob- 
tainable by  any  other  nu-thod, — to  compel  an  unjuft  advcrfatf 
to  repair  an  injury  already  done,  or  give  us  fecuri:ics  againil 
any  wrong  with  which  wc   are  threatened   by  him.     As  fooni 
tliercfore,  as  we  have  dcchired  w.^r,  wc  have  a  right  to  do  again" 
the  enemy  whatever  we  find  nccellary  for  the  attainment  of  that 
end, — for  the  purpofe  of  bringing  him  to  reafon,  and  obtaining 
jullice  and  fecurity  from  him. 
^  T77.         The  lawfuhicfs  of  the  end  docs  not  give  us  a  real  right  to  any 
DifTmnre   thing  further  than  barely  the  means  neceiVary  for  the  attainment 
wlutTc     ^*  ^^^^  ^"^-     Whatever  wc  do  beyond  that,  is  reprobated  by  the 
haveiiri-l.t  law  of  nature,  is  faulty,  and  condcmnablc  n:  the  tiibunal  of  con* 
to  do  and    fcience.     Hence  it  is  that  the  right  to  Inch  or  fuch  afts  of  hoi- 
barely^l-    ^^^^^Y  v^rics  according  to  circumltanccs.     What  is  juft  andpc^* 
lowed  to  K  fectly  innocent  in  war  in  one  particular  fituntior,  is  not  always 
donewi-h   fo  on  Other  occafrons.     Right  ^,oes  liitnd  in  hnnd  with  ncceflity 
bTtwpJn^'    and  the  exigency  of  the  caie,  but  never  exceeds  ihem. 
enemies.  i^tit  as  it  is  very  diiiicult,  always  to  form  a  precife  jiuigment 

of  what  the  prcfeiit  cafe  requires,  and  as,  moreover,  it  belongs  to 
each  nation  to  judge  of  wliat  her  own  p.:rticuhr  (ituation  suthc- 
rifes  her  to  do  (Prelim.  §  r6) — it  becomes  abfolutcly  ne:ci!*.ry 
that  nations  fhould  reciprocally  conform  to  general  rules  on  *.i'.5> 
0  '  lu'-V^t. 
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Jt,  or  prevent  tKe  importation  of  fuch  goods  into  the  enemy's 
country :  the  care  of  their  own  fafety,  the  neccflity  of  fcif-dc- 
fence,  does  not  authorife  them  to  do  it,  fincc  thofe  things 
will  not  render  the  enemy  more  formidable.  An  attempt  to 
interrupt  or  put  a  flop  to  this  trade  would  be  a  violation  of  the 
rights  of  neutral  nations,  a  flagrant  injury  to  them ;— neceflity, 
as  we  have  above  obfervcd,  being  the  only  reafon  which  caa 
authorife  any  reftraint  on  their  trade  and  navigation  to  the  ports 
of  the  enemy.  England  and  the  United  Provinces  having 
agreed,  in  the  treaty  of  Whitehall,  figned  on  the  22d  of  Auguft, 
1689,  to  notify  to  all  dates  not  at  war  with  France,  that  they 
would  attack  every  (hip  bound  to  or  coming  from  any  port  of 
that  kingdom,  and  that  they  before-hand  declared  every  fuch 
fliip  to  be  a  lawful  prize,— Sweden  and  Denmark,  from  whom 
feme  (hips  had  been  taken,  entered  into  a  counter- treaty  on  the 
17th  of  March,  1693,  for  the  purpofe  of  maintaining  their 
rights  and  procuring  juft  fatisfaftion.  And  the  two  maritime 
powers,  being  convinced  that  the  complaints  of  the  two  crowns 
were  well  founded,  did  them  juftice  *.  -j 

Commodities  particularly  ufeful  in  war,  and  the  importation 
of  which  to  an  enemy  is  prohibited,  are  called  contraband  goods- 
Such  arc  arms,  ammunition,  timber  for  fhip-building,  every  kind 
of  naval  (lores,  horfes, — and  even  provifions,  in  certain  junfturcs, 
when  we  have  hopes  of  reducing  the  enemy  by  famine  f. 

But  in  order  to  hinder  the  tranfportation  of  contraband  goods    $  ii.t. 
to  an  enemy,  are  we  only  to  ftop  and  feize  them,  paying  ^lic?'5f****L 
▼alue  to  the  owner, — or  have  we  a  right  to  confifcate  them?,^ay^c 
Barely  to  ftop  thofe  goods  would  in  general  prove  an  ineffeftual  confifcated. 
mode,  efpecially  at  fea,  where  there  is  no  poflSbility  of  entirely 
cutting  ofF  all  accefs  to  the  enemy's  harbours.     Recourfe  is 
tlierefore  had  to  the  expedient  of  confifcating  all  contraband 

*  See  other  inlUoceB  in  Grotlus,  dc  Jure  Belli  et  Pacis,  lib.  iii.  cap.  i.  §  5, 
not.  6. 

t  The  Peniioiury  De  Witt,  in  a  letter  of  Jaaunrf  14, 1654,  acknowledfef  that 
It  would  be  contrary  to  the  law  of  nation*  to  prevent  neutrals  from  carrying  com 
to  an  enemy^s  country :  but  he  fays  that  we  mav  lawfully  prevent  rhcm  from  fup* 
yltpng  the  enemy  with  cordage  and  other  materials  for  the  rigging  and  equipment 
of  flupa  of  war. 

In  1597,  queen  Elizabeth  would  not  allow  the  Poles  and  Danes  to  furnilh  Spain 
Vith  proviiiont,  much  lefs  with  arms, — allcginc:  that  "  according  to  the  rules  of 
•*  war,  it  it  lawful  to  reduce  an  enemy  even  by  famine,  wirh  the  view  of  obl-g'ng 
•*  him  to  fue  for  peace."  The  United  Proviuccs  finding  it  neceffary  to  obferre  a 
gteater  degree  of  circumfpcdion,  did  not  prevent  neutral  nations  from  currying 
«o  J'eiy  kind  of  commerce  with  Spain.  It  is  true,  indeed,  that,  whils  thc'T  own 
ttqeftt  fold  both  arms  and  provifions  to  the  Spaniards,  they  could  not  with  pro* 
"^'^  have  attempted  to  forbid  neutral  nations  to  carry  on  a  Gmdar  trade.  (Gro- 
of  the  Difturbances  in  the  Low  Countries,  b<iok  vi.)  Neverthelefiy 
t  United  Provinces  publiflied  an  ediA  prohibiting  their  own  fuhjcdts  in 
*  even  neutral  nations,  to  carry  trithcr  proviunns  or  any  other  mer- 
Ipwn,  becaufe  the  Spaniards,  *<  after  having,  under  the  appearance 
"•x  tUnred  foreign  velTclj  to  their  ports,  detained  them,-  and  made 
'  *Upf  of  war.  And  for  this  reafon  the  fame  edi»5l  decUrcd  that 
^  when  blocking  up  their  eneniirs*  ports,  would»feize  upon 
hw  ftccring  towards  thofe  places."     Ibid,  book  xv.  p.  $!*• 

Z  goods 
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An  enemy 
not  to  be 
Icillcd  after 
ri-afing  to 
rclill. 


§  141- 
A  particu- 
lar cafe,  in 
which 
quarter 
may  be  re- 
fulcd. 


RcprlTult. 


away  liis  life.  Thus,  in  a  battle,  quarter  4s  to  be  given  to  thofe 
who  lay  down  their  arms;  and,  in  a  ficgc,  a  garriion  offering  to 
capitulate  are  never  to  be  refufed  their  lives.  The  humanity 
with  which  mod  nation'  in  Europe  carry  on  their  wars  at  pre- 
fcnt,  cannot  be  too  much  commended.  If  fometimes  in  the 
heat  of  aftion  the  foldier  refiifes  to  give  quarter,  it  is  always  con- 
trary to  the  inclination  of  the  officer?,  who  eagerly  interpofe  to 
fave  the  lives  of  fuch  enemies  us  have  laid  down  their  arms*. 

There  is,  however,  one  cafe,  in  which  we  may  refufe  to  fparc 
the  life  of  an  enemy  who  furrenders,  or  to  allow  any  capitnb- 
lion  to  a  town  reduced  to  the  lad  extremity.  It  is  when  that 
enemy  has  been  guilty  of  fome  enormous  breach  of  the  law  of 
nations,  and  particularly  when  he  has  violated  the  laws  of  war. 
This  refufal  of  quarter  is  no  natural  confequence  of  the  war,  but 
a  punilhment  for  his  crime, — a  punifliment  which  the  injured 
party  has  a  right  to  inflift.  But  in  order  that  it  be  juftly  infiided, 
it  muft  fall  on  the  guilty.  When  wc  arc  at  war  with  a  favage  na- 
tion, who  obfcr\'^e  no  rules,  and  never  give  quarter,  wc  may  pu- 
nilh  ihcHi  in  the  perfons  of  any  of  their  people  whom  wc  take 
(thefc  belonging  to  the  number  of  the  guilty),  and  endeavour, 
by  this  rigorous  proceeding,  to  force  them  to  rtfpeci  the  laws  of 
humanity.  But  wherever  feverity  is  not  abfolutely  neceffary, 
clemency  becomes  a  duty.  Corinth  was  utterly  dtftroycd  for 
having  violated  the  law  of  nations  in  the  pcrfon  of  the  Roman 
cmbaltidors.  That  feverity,  however,  was  reprobated  by  Ciccto 
and  other  great  men.  He  who  has  even  the  moft  juft  caufcio 
punilh  a  fovcreign  with  whom  he  i<i  in  enmity,  will  ever  incur 
the  reproach  of  rruelty,  if  he  cuufLS  the  punifliment  to  fallen 
his  innocent  fubjects.  TIktc  are  other  methods  of  chaftifing 
the  Ibvereign, — fuch  as,  depriving  him  of  fome  of  his  rights, 
taking  from  him  towns  and  provinces.  The  evil  which  thence 
rcfults  to  the  nation  at  lar^^e,  is  the  confequence  of  that  partici- 
pation whicli  cannot  poflibly  be  avoided  by  tliofc  who  unite  in  po- 
litical fociety. 

This  leads  us  to  fpeak  of  a  kind  of  retaliation  fometimes  prac- 
tifed  in  war,  under  the  name  of  reprifals.  If  the  hoilile  general 
has,  without  any  jull  rcafon,  caufed  fome  prifoners  to  be  hanged, 
we  hang  an  eciual  number  of  his  people,  and  of  ihe  fame  rank,— 
noiifyin^i;  to  him  that  we  will  eontinue  thus  to  retaliate,  for  the 
purpofe  of  obliging  him  to  ohferve  the  laws  of  war.  It  is  a 
dreadful  extremity  thus  to  condemn  a  prifoncr  to  atone,  by  a  mi« 
ferable  death,  for  his  general's  crime :  and  if  wc  had  previoully 


*  From  fcvcr.il  ]).ifrip:c<:  in  GiotiuO-,  Hiilnry  '  f  *hc  Di!Turbjnce^  in  the  l>w 
Coin 'lie-,  :t  .i;nv-is  ihr.t  t!it  wr.r  lct\»cii»  ila  KutLii  ai:d  Sja:uarus  wis  *:anit<J 
oil  w.ili  iiiiii  i«  rit'iij^  r.i.ct,  at  lia,  a.tuu-.h  tlic  jkrr.c^  i..i'!  a^rt«*  1  'ooHciVctiic 
iiUi.  i  ru'ts  (.i  nu.iii  mriiMi  on  l.itu!. —  Ii.tcliijjcptc  bcinj;  rcLcivcd  by  the  ccr.lcwt- 
r-tL  !Lt..s  tl.u:  t:.-:  S;:,;.i  ::v.,  ].:.d,  Vy  the  adv.oc  o:"  Sp:.  .U,  Lai'ouiko^I  .1  Lifto-.  a 
l.cjy  «  f  fr"(»]  •  tlijlliiJC'i  lor  Kl.iii.iiTs,  thty  vliljitclifd  :i  li|uajlron  to  wait  !>*•■  rhrrn 
i<i  fii.  II-. lit  dICuI.iis.  with  niut-rs  to  ciiown  without  mcrty  every  fold:".r  that  ^u 
tfiktu  :  Muu  the  ordtr  w.is  |«ui*'-iu.ti'y  c;.ctuud.-  iJuok  xiv.  p.  53G. 

proniiicd 
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I  prince  or  his  general  

Kvcs  CO  his  own  fafcty  and  that  of  his  men,— it  appear5|  that,  if 
lie  has  to  do  with  an  inhuman  enemy  who  frequently  commits 
fvch  enormities,  he  is  author! fed  to  refufe  quarter  to  fome  of  the 
prifoners  he  takes,  and  to  treat  them  as  his  people  have  been 
creauedf.  But  Scipio's  gencrofity  is  rather  to  be  imitated:— tliat 
great  man,  having  reduced  feme  Spanifli  princes  who  had  re- 
volted againft  the  Romans,  declared  to  them  that,  on  a  breach  of 
their  faith,  he  would  not  call  the  innocent  hoftages  to  an  account, 
bat  thcmfelves ;  and  that  he  would  not  avenge  it  on  an  unarmed 
cneinj,  but  on  thofc  who  (hould  be  found  in  arms  J:.  Alexander 
the  Great,  having  caufe  of  complaint  rgainil  Darius  for  fome 
Bial*pra£lices,  fcnt  him  word,  that  if  he  continued  to  make  war 
in  fuch  a  manner,  he  would  proceed  to  every  extremity  againit 
boDf  and  give  him  no  quarter^.  It  is  thus  an  enemy  who  vio- 
btes  the  laws  of  war  ii.to  be  checked,  and  not  by  caufing  the  pc- 
nlcj  due  to  his  crime  to  full  on  innocent  victims. 

How  could  it  be  (i>nccived  in  an  enlightened  age,  that  it  is     9  i4j. 
lawful  to  punifli  with  death  a  go\crnor  who  has  defended  his  ^^'^^''^'' ^ 
tiMm  to  the  lad  extremity,  or  who,  in  a  weak  place,  has  had  the  a'luwii  »n 
DOavage  to  hold  out  a^uinlt  a  royal  urmy  ?  In  the  laft  century,  be  puniflied 
this  notion  dill  prevailed  ;  it  was  looked  upon  as  one  of  the  laws  jT*'^  ^^^^ 
af  war,  and  is  not,  even  at  prclcnt,  toLilly  exploded.    What  an  n^.arc V- 
idea  I  to  punifli  a  brave  iv.an  for  having  performed  his  duty !  ici.cc. 
Very  different  were  the  piinciplcs  of  Alexander  the  Great,  when 
lie  gave  orders  for  fpnring  Inmc  Milciians,  on  account  of  ibetr 
:mBrmg€  mid  fidelity  \\.     *'  As  Thyton  was  led  to  execution  by  or- 

*  der  of  Dionyfius  the  tyr.mt  for  haviiiir  obilinateiy  defended 

*  the  town  of  Rhegium  of  which  he  wa^  governor,  he  cried  out 
**  that  he  was  unjuflly  condi  nincd  to  die  for  having  rcfufed  to  be- 
"  tray  the  town,  and  that  hejv«.*ii  would  foon  avenge  his  death.'* 
iXodorus  Siculus  terms  tlii.s  <^  an  unjuti  punilhment^*."  It 
it  in  vain  to  oblecl,  that  an  obdinatc  defence,  cfpccially  in  a 
peak  place,  agamft  a  royal  nrnu',  only  caufes  a  fruitlefs  tftufioii 
if  Uood.     Such  a  defence  may  fave  the  Hate,  by  delaying  the 

Bjr  Ibme  days  longer  \  and  beiides,  c  juragc  fupplies  the  de* 


•  !■  tkt  French,  we  here  tiu\  .'appjrf  nt'y,  rery  much  i-ot  of  place)  a  verbatim 
MtStioD  nf  the  ]cn)(  u  >tu  i»hicii  hJ^  alicjily  appilrvd  ia  page  }^6. 

^  Lylamlcr,  hattCi^  c^r^urr  J  the  /\t1icimjxi  tlc-.r,  ;^ut  the  pi tfonen  t.t  d^-.^th,  gr 
1  •!  variouft  t:rucl!i;»  pr.:ft.i':.!  ^y  the  Acbiiii-ni  .iu  tc.:  the  cou  It  «if  tr.c 


Mr,  bat  priacpjlly  on  a  c -hirt  oi  th:  lutlar.u^  i.T  iution  wr.::h  ?^:y  wr;r 
havim  tMavc  adop'rJ.ur  ct.[:..k);  oil  tiir  r  y^lit  liun-l  u:  cvsy  pr.Suprr.  i.i  cafc  ut 
declaring  tti  their  ti<i'.'.  Mr  Ipimil  Aiuin  aii!u»  j.ua, ,  %«jt.>  hiU  opi^^cd 
■inoaa  rcfulu'ion  XciMph  H.it  Urxc  l:b.  ii.  c.i:'.  i. 
J  Mrone  fe  in  oKfiJct  iiir.t>..  •.  \  J  in  iploi,  fl  ii«i(.iLr.i.r.  isvi-uruBii  ixz  ab 
msif  ud  abannito  hofte,  imkii  i-  ctp.nturuun.  '1  it.  Liv.  Lb.  \xv;ii. 
I  ^nLCurt.l;b  iv.  ca]v.  i  '<  ii. 


i  Arrimn.  dc  ExpcU  M  z  ':.!   l«h.  i  tap.  so. 


lib.  liv.  cap.  1 1 3,  (^uctci  H/  C'roriui,  lib.  iii.  cap.  a.  \  iC,  n.  5. 
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fe^s  of  the  fortifications  *.  The  chevalier  Bayard  having  throwri 
himfelf  into  Mezieres,  defended  it  with  his  ufual  intrepidity f* 
and  proved  that  a  brave  man  is  fometimes  capable  of  faving  a 
place  which  another  would  not  think  tenable.  The  hiftory  of 
the  famous  fiege  of  Malta  is  another  inftance  how  far  men  of 
fpirit  may  defend  them fclves,  when  thoroughly  determined.  Hov 
many  places  have  furrendered^  which  might  ftill  have  arrefted 
the  enemy's  progrcfs  for  a  confiderable  time,  obliged  him  to 
confume  his  flrength  and  wade  the  remainder  of  the  campaigDi 
and  even  finally  faved  themfelves,  by  a  better-fupporled  and 
more  vigorous  defence?  In  the  lail  war,  whilit  the  ftfongeft 
places  in  the  Netherlands  opened  their  gates  in  a  few  daysy  the 
valiant  general  Leutrum  was  feen  to  defend  Coni  againft  thcvt- 
moft  efforts  of  two  powerful  armies,— to  hold  out,  m  fo  indilb* 
rent  a  poll,  forty  days  from  the  opening  of  the  trenchesy^and 
finally  to  fave  the  town,  and,  togetlier  with  it,  all  Piemont.  If  it 
be  urged,  that,  by  threatening  a  commandant  with  death,  younuf 
fhorten  a  bloody  liege,  Ipare  your  troops,  and  make  a  valuable  lar- 
ing  of  time, — my  anfwer  is,  that  a  brave  man  will  defpife  your 
nienacf ,  or,  incenfcd  by  fuch  ignominious  treatment,  will  fell  bis 
life  as  dearly  as  he  can, — will  bury  himfelf  under  the  ruins  of  his 
fort,  and  make  you  pay  for  your  injultice.  But  whatever  advan- 
tage you  might  promife  yourfelf  from  an  unlawful  proceeding 
that  will  not  warrant  you  in  the  ufe  of  it.  The  menace  of  an 
unjud  puniflmient  is  unjuil  in  itfelf :  it  is  an  infult  and  an  in- 
jury. But,  above  all,  it  would  be  horrible  and  barbarous  to  put 
it  in  execution :  and  if  you  allow  that  the  threatened  confe- 
quenccs  muft  nc^t  be  realilbd,  the  threat  is  vain  and  ridiculous, 
Juft  and  honourable  means  may  be  employed  to  difluadea  gover- 
nor from  incilcchially  pcrfcverinp;  to  the  lalt  extremity :  and 
fuch  is  the  prefcnt  pr;iclice  of  all  prudent  and  humane  genetail* 
At  a  proper  Itaqe  of  the  bufinels,  they  fummon  a  governor  to 
furrcnder;  they  oflcr  him  honourable  and  advantageous  terras  of 
capitulation, — accompanied  by  a  threat,  that,  if  he  delays  too 
long,  he  vdll  only  be  admitted  to  furrcnder  as  a  prifoner  of  var, 

•  The  f.^Ilc  mnxim  which  f<»rnicily  prcvaiicd  on  this  fubjcA,  is  noticed  iotk 
relation  ol  the  battle  of  MullUhurgh  (Dc  Thou,  vol  i.  p.  287).  "  The  general  (the 
♦'  »iiikc  <  f  Sciincrlct;,  th:*  rt/cui  of  England,  \v:is  on  tliis  occafion  much  admired 
«'  for  his  ck'nic'cy,  wlii.h  i.uIuctMl  him  to  fpare  the  lives  of  the  bcficfrcd  (tbcnr- 
«*  rifon  of  a  caflk-  in  Scorlaiiri^,  notwithftand:njf  that  ancient  maxim  in  warwhich 
**  dcc!are>  that  a  we.  k  cr,:rr\Um  forfeit  all  claim  to  mercy  on  the  part  of  ihecoB- 
**  qutTor,  when,  will)  ni  re  ioii:v.jie  th.iii  ptudcnce,  they  ohilinatclr  perferextifl 
**  dtfeiidinj":  :u»  ill-fiu  tificd  j^hice  ajMitiil  a  roy.il  army,  and  when,  rcfufine  to  ic- 
•*  cept  rif  realonubic  cor.ditloi-  oflcroi  to  them,  they  undrrt.ikc  r«  arrtil  Siepro" 
•*  ;«;rcfs  of  a  power  wliich  the  y  arc  un:ible  to  icfill.'* — Purfuant  to  that  naziiBi 
Cnci'ar  a-ifw^red  the  Adu-iiici  that  he  would  fpare  their  town,  jf  thi.y  furrcndercd 
befi^r-:  the  hattering-ram  touched  their  walls, — and  the  diiko  of  Alva  ftroifflf 
bi.'.ir.ed  Profpt  r  Cf>ionnii  for  haviiig  grantetl  terms  of  capitidui  11  t-i  the  garr^a 
of  a  caflle,  w  lio  liad  ri.iufed  to  treat  ol  a  furrcnder  until  the  cannon  had  been  CB- 
|>h)yed  ajr-iiiiil  them, 

i  Sec  his  Lie. 
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ind  at  difcretion.  If  he  pcrfifts,  and  is  at  length  forced  to  fur* 
render  at  difcretion, — they  may  then  treat  both  himfelf  and  his 
troops  with  all  the  fcverity  of  the  law  of  war.  But  that  law  can 
ncv^r  extend  fo  far  as  to  give  a  right  to  take  away  the  life  of  an 
enemy  who  lays  down  his  arms  (§  140},  unlcfs  he  has  been 
guilty  of  fome  crime  againft  the  conqueror  (§  141)* 

Refillance  carried  to  extremity  does  not  become  punifliable  in 
afubalteniiexcept  on  thofe  occafions  only  when  it  is  evidently 
fniitlefs.  It  is  then  obftinacy,  and  not  firmnefs  or  valour : — true 
valour  has  always  a  reafonnblc  object  in  view.     Let  us,  for  in- 
ftance,  fuppofe  that  a  ftate  has  entirely  fubmitted  to  the  con- 
queror's arms,  except  one  finjjle  fortrefs,— that  no  fuccour  is  to 
DC  expe£led  from  without, — no  neighbour,   no  ally,  concerns 
himfelf  about  faving  the  remainder  of  that  conquered  ftate  : — on 
fuch  an  occaHon,  the  governor  is  to  be  made  acquainted  witli  the 
fituation  of  affairs,  and  fummoned  to  furrendcr ;  and  he  may  be 
threatened  with  death  in  cafe  of  his  perfifting  in  a  defence  which 
is  abfolutcly  fruitlefs,  and  w  Iiich  can  only  tend  to  the  efFufion  of 
human  blood*.     Should  this  make  no  impreflion  on  him,  he  de* 
fcrves  to  fuffer  the  punifliment  witli  which  he  has  been  julily 
threatened.     I  fuppofe  the  juftlce  of  the  war  to  be  problemati- 
cal, and  that  it  is  not  a!i  in I'uppor table  opprcflion  which  he  op- 
pofes:  for  if  this  governor  n^intains  a  caufe  that  is  evidently 
juft, — if  he  fights  to  favc  lils  country  from  flavery, — his  misfor- 
tune will  be  pitied ;  and  every  man  of  fpirit  will  applaud  him 
for  gallantly  perfcvcring  to  the  lalt  extremity,  and  determining 
to  die  free. 

Fugitives  and  defertors,  found  by  the  viclor  among  his  ene-^  5.  ^44- 
mies,  arc  guilty  of  a  crime  ag;iinlt  him  ;  and  he  has  u"douat-a"<Jj'JfcJt- 
cdly- a   right  to  put  thtm   to  death.     But   they  are    not  pro-tr*. 
perly  conHdered  as  enemies :  th.cy  are  rather  perfidious  citizens, 
traitors  to  their  country ;  and  their  cnliftment  with  the  enemy 
cannot  obliterate  that  churacler,  or  exempt  them  froin  the  pu- 
nifliment they  have  deferved.     At  prefent,  however,  defercion 
being  unhappily  too  commt^n,  the  number  of  the  delinquents 
renders  it  in  fome  meafure  jiLcelliiry  to  fliew  clemency;  and,  in 
capitulations,  it  is  ufual  to  indulge  the  evacuating  garrifon  with 
a  certain  number  of  covered  waggons,  in  which  they  favc  the 
deferters. 

Women,  children,  feeble  old  men,  and  fickpcrfons,  come  ""-.„'  '♦^^ 
der  the  defer iption  of  enemies  (§§  70,  72)  ;  and  wc  have  ^^rtain  ^,, "j™^"* 

the  9^c6^ 
*  But  It  ia  not  Ian  ful  to  cmpl-^y  mcnajcs  of  every  kind  in  order  fo  Induce  the  and  iick. 
garvinoT  or  commandant  oi  a  towti  to  iuntmlcr.     There  arc  fom.*,  Mpair.lt  wh.ch 
fiaturv  revolts  with  hoi  lor.-  •'I.nui'i  the  Kit  vein  h,  bcin^  rnj;ai;od  in  tlic  ficijc  of  St. 
Omer,  and  incenfcd  at  the  Inn*  n  rulur.ci;  he  o.pcricmcd,  iiifiirmcd  rlie  j-ovcnior, 
Phdi'pi  fnn  of  Antony  the  Baftiid  oi  hufpundy,  that,  if  he  di.l  n<it  lurrcndcr  the 

{»licc,  his  father,  (who  was  a  prif.ni  r  in  LouisN  hand^)  ihould  )>c  put  to  dca'li  iv 
lii  fight.  Ph'lip  replied  that  he  w!iul«l  feel  the  nmft  pojjrnant  r«.grct  to  loic  his 
fstbcr,  but  that  hia  honour  was  ihll  dc^iitr  to  him,  ana  that  he  i^as  too  well  ac« 
•uaintcd  with  the  hinges  difpofition,  to  .ipptehend  that  he  would  difgrace  himfelf 
If  the  pcrpctr&tiuB  m  Co  barbarous  a  deed,    liii^k.  of  Louis  XI.  book  viii. 
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rights  over  them,  inafmuch  as  they  belong  to  the  nation  widi 
whom  wc  are  at  war,  and  as,  between  nation  and  nation,  all 
rights  and  pretcnfions  aiFe£^  the  body  of  the  fociety,  together 
with  all  its  members  (Book  II.  §§  8i,  82,  344).  But  tbefcarc 
enemies  who  make  no  refiftance ;  and  confequently  we  have  no 
right  to  maltreat  their  perfons,  or  ufe  any  violence  agamft 
tliem,  much  lefs  to  take  away  dieir  lives  ($  140}.  This  is  fo 
plain  a  maxim  of  juftice  and  humanity,  that  at  prefent  every  na- 
tion, in  the  lead  degree  civilifed,  acquiefces  in  it.  If  fomctinics 
the  furious  and  ungovernable  foldier  carries  his  brutality  fo  hxu 
to  violate  female  chaflity,  or  to  maflfacre  women,  children,  and 
old  men,  the  officers  lament  thofe  excefles :  they  exert  their  lit- 
mod  efforts  to  put  a  (lop  to  them ;  and  a  prudent  and  humane 
general  ev^  punifhcs  them  whenever  he  can.  But  if  ihe  women 
wifli  to  be  fpared  altogether,  they  muft  confine  themfelves  to 
the  occupations  peculiar  to  their  own  fex,  and  not  meddle  with 
thofe  of  men  by  taking  up  arms.  Accordingly  the  military  law 
of  the  Switzers,  which  forbids  the  foldier  to  maltreat  women, 
formally  excepts  thofe  females  who  have  committed  any  ads  of 
hoftility  *. 
§  m6.  The  like  may  be  faid  of  the  public  miniflers  of  religion,  of 
mcn^of*  let-  "^cn  of  letters,  and  other  perfons  whofe  mode  of  life  is  very  re- 
ten, &c  mote  from  military  affairs:— not  tliat  thefc  people,  nor  even  the 
miniftcrs  of  the  altar,  are,  necefTarily  and  by  virtue  of  their  func- 
tions, inveiled  with  any  charafter  of  inviolability,  or  that  the  civil 
law  can  confer  it  on  them  with  rcfpecl  to  the  enemy :  but  as  they 
do  not  ufe  force  or  violence  to  oppofc  him,  they  do  not  give  him 
a  right  to  ufe  it  ai.^ruiil  them.  Amonp;  the  ancient  Romans  the 
priclls  carried  arms  :  Julius  Cxfar  himlclf  was  fovcreign  pontiff: 
— and,  among  the  chriilians,  it  has  been  no  rare  tiling  to  ice 
prelates,  bifliops,  and  cardinals,  buckle  on  their  armour,  and  take 
the  comm.ind  of  armies.  From  the  inftant  of  their  doing  fo, 
they  fubjecled  themfelves  to  the  common  fate  of  military  men. 
While  dealing  out  their  blows  in  the  field  of  battle,  they  did  not, 
it  is  to  be  prefumcd,  lay  claim  to  inviolability. 
f  T47.  Formerly,  every  one  capable  of  carrying  arms  became  afol- 

Ptafants     dier  wlicn  liis  nation  was  at  war,  and  efpccially  when  it  was  at- 
nera/'afl^"  tacked.    (.irotiiis  however  f  produces  inflances  of  feveral  nations 
who  do  nr.t  ami  emine:it  commanders  J  who  fpared  the  peafantryin  confidc- 
canyarms.  ration  of  the  immediate  ufefulnefs  of  their  labours  §.    At  prcfcat 
war  is  carried  on  by  regular  troops :  the  people,  the  pcafants,  the 
citizens,  take  no  part  in  it,  and  generally  have  nothing  to  feat 
from  tlie  fword  of  the  enemy.     Provided  the  inhabitants  fubmit 
to  him  v/ho  is  mailer  of  the  country,  pay  the  contributions  im- 

*  ?ce  Slnilcr,  dr  R  -pu^.  Ilelrct, 
t  Boole  ••!.  ch.  II.  ;  TI. 

^  Cyru?  prr.pc!'  \  to  thj  Inner  of  AfTyrh,  that  both  particn  fliooM  reciprocailf 
fpare  the  C!:Ir.v-'r"-.  of  *])•:  I'm],  and  make  war  only  agaiiiil  thcfc  who  appeireii ai 
*;m.  ■— *ijJ  tli.  i'ri'i'vU:  \Y.;i  agreed  to,    XcTiOph.Cyrop.  lib.  v.  »:ap.  4. 
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poledf  and  refrain  from  all  hoftilities,  they  live  in  as  perfect 
iafety  as  if  they  were  friends :  they  even  continue  in  poflcflion  of 
what  belongs  to  them :  the  country  people  conic  freely  to  the 
camp  to  fell  their  provifions,  and  are  protected,  as  far  as  poflible, 
from  the  calamities  of  war.  A  laudable  cudom,  truly  worthy  of 
thofe  nations'*  who  value  themfelves  on  their  humanity,  and 
advantageous  even  to  the  enemy  who  a&s  with  fuch  moderation. 
By  protecting  the  unarmed  inhabitants,  keeping  the  foldiery  un« 
der  tixiSt  difcipline,  and  prcferving  the  country,  a  general  pro- 
cures an  eafy  fubfiftcnce  for  his  army,  and  avoids  many  evils  and 
dangers.  If  he  has  any  reafon  to  miftruft  the  peafantry  and  the 
inhabitants  of  the  towns,  he  has  a  right  to  difarm  them,  and  to 
icqnire  hofta^es  from  them :  and  thofe  who  wiOi  to  avoid  the 
calamities  of  war,  muft  fubmit  to  the  laws  which  the  enemy 
thinks  proper  to  impofe  on  them. 

But  all  thofe  enemies  thus  fubdued  or  difarmed,  whom  the .  i  U^* 
principles  of  humanity  oblige  him  to  fpare,— all  thofe  pcrfonsbe- j^  jj^|jjj|^ 
longing  to  the  oppofite  party  (even  the  women  and  ctiildren),  he  |irii;*ner» 
may  lawfully  fccure  and  make  prifoners,  either  with  a  view  too^^v. 
pcrvenc  them  from  taking  up  arms  a^ain,  or  for  the  purpofe  of 
weakening  the  enemy  ($  138),  or,  iinally,  in  hopes  that,  by  get- 
ting into  his  power  fome  woman  or  child  for  whom  the  fovereign 
has  an  affection,  he  may  induce  him  to  accede  to  equitable  cun- 
didons  of  peace,  for  the  fake  of  redceniing  thofe  valuable 
pledges.  At  prefenr,  indeed,  this  lail-mentioned  eicpedicnt  is 
leldom  put  in  practice  by  the  poliftied  nations  of  Europe :  wo- 
men and  children  arc  fuffcred  to  enjoy  perfect  fccurity,  and  al- 
lowed permiflion  to  withdraw  wherever  they  pleafe.  But  this 
moderation,  this  politenefs*  though  undoubtedly  commendable, 
b  not  in  itfelf  ablolutcly  obligatory  ;  and  if  a  general  thinks  At 
to  fbperfede  it,  he  cannot  be  jullly  accufcd  of  violacine  the  laws 
of  war.  He  is  at  liberty  to  adopt  fuch  meafurrN  in  this  refpect 
as  he  chinks  moll  conducive  to  the  fucccfs  of  Mb  aftairs.  If,  with* 
out  reafon9  and  from  mere  caprice,  he  rcfuf(*sto  indulge  women 
with  this  libertv,  he  will  be  taxed  with  harOmcfs  and  brutality,-* 
he  will  be  cenlured  for  not  conforming  to  a  cultom  eilablilhcd 
by  humanity:  but  he  may  have  good  rcafons  for  ilifrcgarding,  in 
tbii  panicular,  tlie  rules  of  politencfs,  and  even  the  fii)!^ciUons  of 
pity.  If  there  are  hopes  of  reducing  by  famine  a  ftron;^  place  of 
wluch  it  is  very  imporcant  to  gain  poilciFion,  the  uKlcfs  mouths 
are  not  permitted  to  come  out.  And  in  this  thcrt*  is  nothing 
which  is  not  authorifcd  by  the  laws  of  war.  Sonic  great  men, 
however,  have,  on  occafions  of  this  nature,  carried  their  compaf- 
fion  lb  far  as  to  pollpone  their  interells  to  the  mucions  of  huma- 
nity. We  have  already  mentioned  in  another  place  how  Henry 
she  Great  a£ted  during  the  fu'ge  of  Paris.  To  fuch  a  noble  ex- 
ample let  us  add  that  of  Titus  at  the  Hege  of  Jerulalem  :  at  firft 
he  was  inclined  to  drive  back  into  the  city  great  numbcrsof  It  .irving 
wretchesi  who  came  out  of  it :  hut  he  could  not  withiland  the 
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ion  which  fuch  a  frght  raifed  in  him  ;  and  he  fuffcrcd  tk 
tits  of  humanity  and  gencrofity  to  prevail  over  the  mn* 

->A      on  as  your  enemy  has  laid  down  his  arms  and  furrendfrd 

DTij  you  have  no  lofigct  any  right  oifcr  his  life  (J  lift)* 

e  fliould  give  you  fuch  right  by  lb  me  ncw^f^ttcmpt,  or  baJ 

om  mitred  againll  you  a  crime  delcrving  death  (f  14.1]* 

herefore  a  dreadful  error  of  antiquity,  a  moll  ttnjidt  ami 

flaimj  to  afTumc  a  fight  of  putting  prifooers  of  war  to 

ni  even  by  the  hand  of  the  executioner.  More  juft  and  ho- 

incipics,  however^  have  long  fincc  been  adopted,    Charki 

jf  Naples,  having  defeated  and  taken  prifoner  Coaradia 

pctitor,  caafed  him  to  be  puhlidy  behcadeil  at  Naples* 

^     \>1^      **   *    "ria,  his  fellow-prifonct"-    Tbi* 

uriM^-Pivy  4a*ica  a  univenai  nonur  ^  and  Peter  the  Thirds  king  of 

Arnigon,  reproached  Charles  with  it  as  a  deteftable  crime,  and  till 

then  unheard  of  among  chriltian  princes  *,     The  cafe,  hoflrcfcri 

Ivas  that  of  a  dangerous  rival  who  contended  with  him  for  the 

throne.     But  fuppofing  even  the  claims  of  that  rival  were  uivjuftp 

Charles  might  have  kept  him  in   prifon  till  he  had  renoui!Ct:iI 

them ,  and  given  fccurity  for  his  future  behai ionn 

Frifoners  may  be  fecured  ;  and,  for  this  purpofc,  they  may  be 

150.     P^t  *i^to  confinement,  and  even  fctlered  if  there  be  reafou  tosp 

"^  pri-    prehentl  that  they  will  rife  on  their  raptors,  or  make  their  efa|K-   ' 

1"^,    But  they  arc  not  to  be  treated  harihiv*  unlcfs  perfonaHv  gmkf  ef 

be  treated.  ^^^^  crime  agamli  him  who  has  them  m  his  power.  In  thus  cafe  k 

is  at  liberty  to  punilh  them:  othcfwifc  he  Ihould^  re  member  that 

they  are  men,  and  unfortanatc  f  *  A  man  of  exalted  foul  no  bngef 

feels  any  emotions  but  thofe  of  compaffion  towards  a  couqueid 

enemy  who  has  fubmittcd  to  his  arms*     Let  us  in  this  paiticulir 

•beftow  on  the  European  uatbus  the  praife  to  which  tlicf«e 

julUy  entitled,     Prifoners  of  war  are  fcldom  ill  treated  amonj 

them,    Wc  extol  the  Englilli  and  French,  we  feet  our  bofom* 

glow  with  love  for  them,  when  we  hear  the  accounts  fif  titc 

treatment  which  prifoners  of  w.ir,    on    both  iides^    have  n- 

perienced  from  thofe  generous  nations.    And  what  is  more,  by ^ 

cuilom  which  equally  difplays  the  honour  and  humanity  of  i^ 

Europeans,  an  officer,  taken  prilbiiCT  in  war,  is  rcleafed  on  bi« 

#  Epift*  Pet*  Arraj^  apud  Pctr.  ilc  Vincj*. 

f  In  KOI  I  tHt  courKJl  of  the  NcfKrhnd?,  at  the  pfrfujEon  of  the  coufil  ^ 
Fufnti's,  reloUcd  uo  Ivngcr  10  obfcrve  towards  the  United  Pro^^incc^  that  bjcmS^' 
tion  wh^ch  hum^iTSit^  rtndcrR  f .  ncctfTary  in  w^r.  They  gii?e  orders  fnr  fUltiSf 
to  death  Lvcn'  man  who  Hiotjld  be  made  prifoner,  and,  utidcr  the  fame  pcntlfT* 
,  prfvhibi(t.'iJI  tl.c  payment  ttf  any  coDtriLutiuna  to  the  enemy,     Ijut  the  c^mplaiB^" 

thf  nobrlity  ii'd  cki^y,  and,  flill  mute,  ihc  murmurii  of  the  m  liury,  »N  tiw 
ihetiiiclvei  t'ip.>fcd  to  aii  inf^tmoui  di'a,th  in  cafe  «f  fidht^g  into  the  eficmy*i  hv^ 
ohU^id  the  Spaniards  to  re-eflmblifti  thofe  liidiJpcnfable  ufsj^s  i^hidi^  m  ^ 
wordf  of  Virgil  IMn^  %.  JJiJi  *^  called  d*IIi  fammtrfm^-^thc  lanioni  or  eid*ifl|^ 
of  prifoncri,  a!sd,  the  payment  of  amtrihuticna  to  avert  pi^l:igc  and.  deiiflit^*^ 
The  raiifi7m  of  each  p:  ilbner  was  then  kttled  U  A  lEOHth'f  p»y,  Crouus^  Hi^  ^ 
Nctherland:),  bcrok  ki. 
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pmle,  and  enjojs  the  comfort  of  paflin^  the  time  of  his  capti* 
vily  in  hit  own  country^  in  the  midlc  of  his  familv  ;  and  the  partf 
wIk>  have  thus  rclcafed  him,  reit  as  perfectly  lure  of  him,  as  if 
thcT  had  him  confined  in  irons. 

Formerly  a  queition  of  an  embarrafling  nature  might  have  y^^^^lj^^!^ 
been  propofed.     When  we  have  fo  great  a  number  of  prifoncrs  prifuDcn, 
that  we  tind  it  impoflibic  to  feed  them,  or  to  keep  them  with  who  cmoiioc 
fafetf,  have  we  a  right  to  put  them  to  death  ?  or  fliall  we  fend  ^^^l  "J^ 
them  back  to  the  enemy, — thus  increafing  his  (Irength,  and  ex-  |^t\^dcaUu 
pofing  ourfelvcs  to  the  hazard  of  being  overpowered  by  him  on  a 
fubfiequent  occafion  ?  At  prefent  the  cafe  is  attended  with  no 
difficulty.     Such  prifoners  are  difmifled  on  their  parole, — bound 
bj  promife  not  to  carry  arms  for  a  cenain  time  or  during  the 
ccwtinuance  of  the  war.     And  as  every  commander  nec^flarily 
has  a  power  of  agreeing  to  the  conditions  on  which  the  enemy 
admits  his  furrender,  the  engagements  entered  into  by  him  for 
faving  his  life  or  his  liberty  with  that  of  his  men,  arc  valid,  as 
bcine  nude  within  the  limits  of  his  powers  (^  19,  &c.);  and 
his  lovefeign  cannot  annul  them.    Of  this  many  initances  oc- 
curred during  the  la(t  war : — ^feveral  Dutch  garrifons  fubmitted 
to  the  condition  of  not  ferving  againft  France  or  her  allies,  for 
one  or  two  vears :  a  body  of  French  troops  being  invefted  in 
Lintx,  were  by  capitulation  fent  back  acrofs  the  Rhine,  under  a 
reftri^ion  not  to  carry  arms  againil  the  queen  of  Hungary  for  a 
ftated  time :  and  the  fovereigns  of  thofe  troops  refpe£led  the 
engagements  formed  by  them.     But  conventions  ot  this  kind 
have  their  limits,  which  confift  in  not  infringing  the  rights  of 
the  fovereign  over  his  fubjedls.    Thus  the  enemy,  in  releafing 
prilbners,  may  impofc  on  them  the  condition  of  not  carrying 
arms  againft  him  till  the  conclufion  of  the  war ;  fince  he  might 
jsftlj  keep  them  in  confinement  till  that  perioil :  but  he  cannot 
reqatre  that  they  (hall  for  ever  renounce  the  liberty  of  fighting 
for  their  country ;  becaufc,  on  the  termination  of  the  war,  he 
has  no  longer  any  reafon  for  detaining  them  ;  and  they,  on  their 
part,  cannot  enter  into  an  engagement  abfolutcly  imonfiftcnt  with 
their  character  of  citizens  or  iubjecls.  If  their  country  abandons 
diem^  they  become  free  in  that  rcfpeck,  and  have  in  their  turn  a 
right  to  renounce  their  country. 

jBut  if  we  have  to  do  with  a  nation  that  is  at  once  favage,  per* 
fidious,  and  formidable,  (hall  we  fend  her  back  a  number  of  foU 
diers  who  will  perlups  enable  her  to  dellioyus? — When  our 
own  fafety  is  incompatible  with  that  of  an  enemy— even  of  an 
enemy  who  has  fubmitieil, — the  queftion  admits  not^of  a  doubt. 
BoC  to  juftify  us  in  cooliy  and  delibcratclv  putting  to  death  a 
peat  number  of  prifoners,  the  following  conditions  are  indif- 
penfably  ncce(rAry  : — 1.  that  no  promife  have  been  msulc  to  fpare 
their  lives ;  and,  2.  that  we  be  perfectly  alTured  that  our  own 
Cifety  demands  fuch  a  facrifice.    If  it  is  at  all  confident  with 

Eidence  either  to  truft  to  their  parole  or  to  difregard  their  per* 
j^  a  generous  enemy  will  rather  liften  to  the  voice  of  huma* 

A  a  a  nity 
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I  to  th^t  of  a  timiil  circumfpeSion.  Charles  the  TwdfA* 

rumbercd  wiih  hi^  j>rifoiicTfl  after  the  battle  of  Nana, 

rmctl  them  and  fet  them  at  liberty  :  but  his  cnem]^,  ftill 

1  with  the  apprelict)fions  which  his  warlike  and  formida- 

nents  had  excited  in  hts  mind,  fent  into  Siberia  lU  the 

he  took  at  Pultowa.     The  Swedish  hero  confidcfl  tno 

his  own  gcnerofity :  the  fugacious  monarch  of  Kufia 

jrhaps  too  great  a  degree  of  leverity  with  his  prudence: 

[fity  futniihes  an  apology  for  fcverity,  or  rather  tbrcwi 

!r  it  altoj^ethcr.     When  admiral  Anfon  took  the  rkk 

>  galleon  near  Man  ilia  j  he  found  ihat  the  prifoners  out- 

dhis  whole  fliip's  company ;  he  was  therefore  under  a  nc- 

con fining  them   in  the  hold,  where  they  fulfcrcd  crud 

"  ■  Vimfclf  to  the  rilk  of  bemg  car- 

¥<ty  ,,  |rijiuneit  wu     ...  piiSEe  and  his  own  (hip  togetheTf 

wouKi  the  humanity  of  his  condu£thavcjullified  the  imprudence 

of  it  ?  Henry  V,  king  of  England,  after  his  vi£tory  in  the  battle 

of  Agincourt,  was  reduced,  or  thouglit  himfelf  reduced,  to  the 

cruel  neceffity  of  facrificing  the  prtfoners  to  his  own  fafcty,    *^Ia 

**  this  univerfal  route,"  fays  Father  Daniel,  "  a  frefli  misfortune 

*'  happened,  which  coll  the  lives  of  a  great  number  of  Frcneli- 

**  A  remainder  of  their  van  was  retreating  in  fome  order,  ani 

*'  many  of  the  ftragglers  raUied  and  joined  it-    'The  king  of 

*'  England,  obfervitig  their  motions  from  an  eminence,  fuppofcd 

**  it  was  their  intention  to  retnrn  to  the  L'hargc,     At  the  fame 

"  moment  he  received  information  of  an  attack  being  madeoa 

*^  his  camp  where  the  baggage  was  depofited.    In  facl,  fonie  no- 

"  blemen  of  Picardy,  having  armed  about  fix  hundred  peafants, 

**  had  fallen  upon  the  EngUfh  camp.     Thus  circumftanct-d,  tbi 

**  prince,  apprehenfive  of  fome  difaflrous  reverfe,  difpatchcd  hii 

**  aides-de-camp  to  the  difFcrcnt  divi lion s  of  the  army,  with  or- 

**  ders  for  putting  all  the  prifoners  to  the  fword,  left,  in  cafe  of  i 

**  renewal  of  the  battle,  the  care  of  guarding  them  ihould  prore 

"  an  impediment  to  his  foldicrs,  or  the  prifoners  ihould  el'tapfi 

"  and  join  their  countrymen.   1  he  order  was  immediately  carried 

"  into  execution,  and  all  the  prifoners  were  put  to  thcfwordt^'* 

Nothing  fliort  of  (he  greatcft  necefiity  can  juitify  fo  terrible  W 

execution  \  and  tlie  general  whofe  fituation  requires  it,  is  greadf 

to  be  pitied. 

^  '5**        Is  it  lawful  to  condemn  prifoners  of  war  to  ilavery  f  Yes,  in 

p„io^,e*Jf.f  cafes  which  give  a  right  to  kill  them,— when  they  have  rendered 

war  may  bcthemfelves  perfonally  guilty  of  fome  crime  deferring  of  death* 

madcflavcs.q^he  ancictus  ufed  to  tell  their  prifoners  of  war  for  flavcs,  Tfaeif 

indeed   thought  they  had  a  right  to  put   them   to   death,    h 

every  circumitancc,  when  I  cannot  innocently  take  away  ray  pti- 

foiK'r's  life,  I  have  no  right  to  make  him  a  flave.     If  I  fparehil 

life  and  condemn  him  to  a  ftatc  fo  contrary  to  the  nature  <rf   ^ 

*  See  AnfoEi'A  Visf^gt  nmtid  the  WorM* 
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man,  I  Hill  continue  wiih  him  the  date  of  war.  He  lies  under 
no  obligation  to  me  :  for,  what  is  life  without  freedom  ?  If  any 
one  counts  life  a  favour  when  the  grant  of  it  is  attended  with 
chatns9 — be  it  fo:  let  him  accept  the  kindncfii,  fubmlt  to  the 
deftinv  which  awaits  him,  and  fulfil  the  duties  annexed  to  it. 
But  he  muit  apply  to  fome  other  writer  to  teach  liim  thofe  du- 
ties :  there  have  been  authors  enough  who  have  amply  treated  of 
them.  I  (hall  dwell  no  longer  on  the  fubjedl :  and  indeed  tliat 
difgrace  to  humanity  is  happily  baniflied  from  Europe. 

Prifoncrs  of  war,  then,  are  detained,  either  to  prevent  their  *i^'*'" 
returning  to  join  the  enemy  again,  or  with  a  view  to  obtain  from  ^^  ^^m 
their  fovereign  a  juft  fatisfa£iion,  as  the  price  of  their  liberty,  ofprilbocrt. 
There  is  no  obligation  to  releafe  thofe  who  are  detained  with  the 
htter  Tiew,  till  afrer  fatisfadlion  is  obtained.  As  to  the  former, 
whoever  makes  a  juft  war,  has  a  right,  if  he  thinks  proper,  to  de- 
tain his  prifoners  till  the  end  of  the  war :  and  whenever  he  re- 
leafes  them,  he  may  juftly  require  a  ranfom,  cither  as  a  compen- 
iation  at  the  conclufion  of  a  peace,  or,  if  during  the  continuance 
of  the  war,  for  the  purpofe  of  at  leall  weakening  his  enemy's 
finances  at  the  fame  time  that  he  reilores  him  a  number  of  (ol- 
dicrs*  The  European  nations,  who  are  ever  to  be  commended 
for  their  care  in  alleviating  the  evils*  of  war,  have,  with  regard 
to  prifoners,  introduced  humane  and  falutary  cuiloms.  They  arc 
exdianged  or  ranfomed,  even  during  the  war ;  and  this  point  is 
generally  fettled  beforehand  by  cartel.  However,  if  a  nation 
finds  a  confiderable  advantage  in  leaving  her  foldiers  prifoners 
with  the  enemy  during  the  war  rather  than  exchanging  them,  flic 
Diaf  certainly,  unlefs  bound  by  cartel,  ad  in  that  rcfpefl  as  is 
mod  conducive  to  her  interei't.  Such  would  be  the  cafe  of  a 
ftate  abounding  in  men,  and  at  war  with  a  nation  more  formida-* 
ble  by  the  courage  than  the  number  of  her  foldiers.  It  would 
have  ill  Anted  the  intereils  of  the  czar  Peter  the  Great,  to  relloro 
hbprifoners  to  the  Swedes  for  an  equal  number  of  Ruffians. 

but  the  ftate  is  bound  to  procure,  at  her  own  cxpenfe,  the  re-     5  154. 
Icafe  of  her  citizens  and  foldiers  who  are  prifoners  of  war,  as  foon  T*>e  ft*«ei» 
u  (be  has  the  means  of  accomplifhing  it,  and  can  do  it  without  ^^^^^ 
lanser*    It  was  only  by  acling  in  her  fervicc  and  fupporting  her  their  i«> 
aolc,  that  they  were  involved  in  their  prefent  misfortune.  For  the  Icaie. 
EuDC  reafon,  it  is  her  duty  to  provide  for  their  fupport  during  the 
ime  of  their  captivity.  Formerly  prifoners  of  war  were  obliged  to 
ledeem  themfelves :  but  then  the  ranfom  of  all  thofe  whom  the 
ifficers  or  foldiers  might  take,  was  the  perquifite  of  the  individual 
aptors.    The  modern  cuitom  is  more  agreeable  to  reafon  and 
uftice.     If  prifoners  cannot  be  delivered  during  the  courfe  of 
he  war,  at  leaft  their  liberty  muil,  if  polFible,  make  an  anicle  in 
he  treaty  of  peace.    This  is  a  care  which  the  ftate  owes  to  thofe 
rho  have  expofed  themfelves  in  her  defence.     It  muft,  nererthe- 
efii,  be  allowed,  that  a  nation  may,  after  the  example  of  the  Ro* 
aans,  and  for  the  purpofe  of  ftimulating  her  foldiers  to  the  moft 
ijgorous  refiftance,  enact  a  law  to  prohibit  prifoncrs  of  war  from 
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g  ratironied.     When  this  is  agreed  to  by  the  whole  fo-    ; 
body  can  complain.     But  fuch  a  law  is  Tery  fe?crc/and 
irce  fait  any  but  thofc  ambitious  heroes  who  were  dc* 
on  facrificing  every  thing  in  order  to  itiakc  themfdivti 
)f  the  world. 

the  prefeut  chapter  treats  of  the  rights  which  war  ghti 

the  perfon  of  the  enemy,  this  is  the  proper  place  to  dif* 

debrated  queflion  on  which  authors  have  been  mvch 

—and  that  is»  whether  we  may  lawfully  employ  all  (mi 

I  to  take  away  an  enemy's  life  ?  whether  we  be  juftifi- 

procuring  his  death  by  aJrafTmation  or  pojfon?    Some 

lave  aiTerted,  that,  where  we  hare  a  fight  to  take  awsy 

manner  is  indiffereTtt-     A  flraifge  majtim  !  bur  happly 

..c  I    lour,  tonfiifed  and  indefinite  II 

tney  arc-     in  civil  focicty,  i  have  a  right  to  piinifh  a  (lajideTer, 

i — to  caufe  nny  prcrpcrty  to  be  reftored  by  him  who  unjuftly  de* 

tains  it :  but  Chall  the  manner  be  mdlfft!rent  ?  Nations  may  io  ^ 

themfelves  jiifticc  fword  in  hand,  when   otherwifc  refiifed  to 

them !  fhall  it  be  indifferent  to  human  fociety  that  they  employ 

odious  mcang,  capable  of  fprcading  defobtion  over  the  whofe 

face  of  the  earth,  and  agatnft  which,  the  moft  juft  and  equittbfe 

of  fovereigns,  even   though  fupported  by  tlic  majority  of  Other 

princes,  cannot  guard  himfclf  ? 

But  in  order  to  difcufs  this  queftion  on  folid  grounds,  affaS- 
nation  is  by  all  means  to  be  diftinguiftied  from  furprifes,  whicB 
are,  doubtlefs,  very  allowable  in  war.  Should  a  refolute  folditr 
fteal  into  the  enemy's  camp  by  night,— fhould  he  penetrate  to  lU 
general's  tent,  and  ftab  him,^in  tuch  conduct  there  is  nmhin| 
contrary  to  the  natural  laws  of  war,— nothing  even  but  wfaatis 
perfeftly  commendable  in  a  juft  an8  ncceflary  war.  Moihii 
ocxvola  has  been  praifed  by  all  the  great  men  of  antiquity;  atMl 
Porfenna  himfelf,  whom  he  intended  to  kill,  could  not  but  com* 
mend  his  courage*  Pepin,  father  of  Ch^lemagne^  having 
i:roired  the  Rhine  with  one  of  his  guards,  went  and  killed  hi 
enemy  in  his  chamber  f .  If  any  one  has  abfolutely  condemned 
fuch  Dold  ftrokes,  his  cenfure  only  proceeded  from  a  deGft  to 
flatter  thofe  among  the  great,  who  would  wifh  to  leave  all  thcto^ 
gerous  part  of  war  to  the  foldiery  and  inferior  officers.  It  is  tnri 
indeed  that  the  agents  in  fuch  attempts  arc  ufuaUy  pnniflied 
V^ith  fome  painful  death.  But  that  is  becaufc  the  pritwii  dr  ft- 
neral  who  is  thus  attacked,  exercifes  his  own  rights  tn  turn,— to 
an  eye  t0|his  own  fafety,  and  endeavours,  by  the  dread  of  a  citicl 
punifhm'ent,  to  deter  his  enemies  from  Attacking  him  othefwife 
than  by  open  force.  He  may  proportion  his  fcverity  towards  zn 
enemy  according  as  his  own  fafety  requires.  Indeed  it  would  be 
more  commendable  op  both  fides  to  renounce  every  kind  of  hof* 

*  See  LiTj,  lib.  ii.  cap.  12. — ClcerOi  pro  P.  Seztio.— Valcr.  Mu.  lib.  iit.  csp«3« 
^-Plutarch,  in  Poplicol. 
f  Oiotio*,  lib.  iiL  cap.  4,  )  t^  n.  if 
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tilicf  which  lays  the  enemy  under  aaieccllity  of  emplofing  cruel 
pnoiihments  in  order  to  fccure  hiaifelf  againft  it.    This  might 
be  made  an  cftabliihed  cuftom, — a  conventional  laW  of  war* 
The  generous  warriors  of  the  prefent  age  diflike  fuch  attempts^ 
aad  would  never  willingly  undertake  them,  except  on  thofe  ex- 
traordinary occafions  when  they  become  neceflary  to  the  vfery . 
iafety  and  being  of  their  country.     As  to  the  fix  hundred  Lace- 
<knoonians,  who»  under  the  conduct  of  JOonidas,  broke  into  the 
enemy's  camp,  and  made  their  way  dire£lly  to  the  Pcrfian  mo- 
xiarch's  tent  \  their  expedition  was  juftifiable  by  the  common 
Tules  of  war,  and  did  not  authorife  the  king  to  treat  them  more 
Tigoroufly  than  any  other  enemies.    In  order  to  defeat  all  fuch 
attempts^  it  is  fufficient  to  keep  a  ftri£i  watch  i  and  it  would  be 
imjuft  to  hare  recourfe  to  cruel  puni(hments  for  that  purpofe  : 
accordingly  fuch  puni(hments  are  referved  for  thofe  only  who 
sun  admittance  byftealth,  alone  or  in  very  fmall  number,  and 
cfpedally  if  under  cover  of  a  difgutfe. 
^   I  give,  tfacn^  the  name  of  affamnation  to  a  treacherous  murder^ 
wheuier  the  perpetrators  of  the  deed  be  fubje£b  of  the  party 
whom  we  caufe  to  be  aflaOinated,  or  of  our  own  fovereign^-^ 
or  that  it  be  executed  by  the  hand  of  any  other  emifiary,  in« 
troductng  himfelf  as  a  fupplicant,  a  refugee,  a  deferter,  or,  in 
fine,  as  a  ftranger ;  and  fuch  an  attempt,  I  fay,  is  infamous  and 
execrable,  both  in  him  who  executes  and  in  him  wbo  commands 
it.    Why  do  we  judge  an  a£l  to  be  criminal,  and  contrary  to  the 
law  of  nature,  but  becaufe  fuch  2£t  is  pernicious  to  human  &•• 
cictyy  and  that  the  pradtce  of  it  would  be  deftru£^ive  to  man- 
land  ?    Now  what  could  be  more  terrible  than  the  cultom  of. 
hiring  a  traitor  to  aflaffinate  our  enemy  i    Befides^  were  fuch  a 
fiberty  once  introduced,  the  pureft  virtue,  the  friendfiiip  of  the 
majority  of  the  reigning  fovereigns,  would  no  longer  be  lufficient 
to  enfure  a  prince'^»  fafe ty.  Had  Titus  lived  in  the  time  of  the  old 
man  $f  ibe  wiwntain^ — though  the  happinefs  of  mankind  centred 
ia  him,— though,  pun£lual  in  the  obfervance  of  peace  and  equity^. 
he  was  rcfpeScd  and  adored  by  all  potentates, — yet,  the  very 
firft  time  that  the  prince  of  the  Aflaflins  might  have  thougu 
proper  to  quarrel  with  him,  that  univerfal  affedlion  would  have 
proved  inhifficient  to  fave  him ;  and  mankind  would  have  loft 
their  *^  darling."    Let  it  not  here  be  replied  that  it  is  only  in 
favour  of  the  caufe  of  juftice  that  fuch  extraordinary  meafnree 
are  allovirable :  for  all  parties,  in  their  wars,  maintain  that  they 
have  juftice  on  their  fide.    Whoever,  by  fetting  the  exampl^ 
contributes  to  the  introdudiion  of  fo  deitrudive  a  pra&ice,  de- 
clares himfelf  the  enemy  of  mankind,  and  deferves  the  execra« 
tion  of  all  ages  f.    The  aflaflination  of  William  prince  of  Oraoge 

was 

*  Jufliii.  lib.  ii.  cap.  xi. 

f  See  the  dialogue  bctwcco  Julias  Cadar  and  Cicero,  in  the  M^Unget  de  Iitt<« 
wture  et  Po6iiea.~Farfiid|[ef  fultao  of  Egypt,  feat  to  Timur-bec  an  embaffador    . 
accompanied  by  two  viUalnt  wbo  were  to  •<r>mwa^  that  conqueror  diinn|(  tli« 

Aa4  audieao^ 
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was  regard  with  univerfal  dcteftation,  chough  the  Spanbiilsbd 
dcdaral  that  prince  a  rebcL  And  thefameinuiiMideiiied»aaai 
atrocious  calumny,  the  charge  of  having  had  the  leaft  tioacemia 
that  of  Henry  the  Great,  ynio  was  preparing  for  m  war  aniift 
them»  which  might  have  ihaken  their  monarchy  to  its  very  Iraih 
dations. 

In  treacheroully  adminiftering  poifon  there  is  fomcthing  tiD 
more  odidus  than  in  aflaflination  :  it  woold-%e  moic  difiadciD 
guard  againft  the  confequences  of  fuch  an  attenqiti  aadlht 
praAice  would  be  more  dreadful  i  aocordmgly  it  has  beea  won 

Ssneralljr  detefted.    Of  this  Grotins  has  accumolattd  masjr  n« 
ances  *•    The  confuls  Caius  Fahricius  and  Quintos  MmHSm 
reje&ed  vrith  horror  the  propofal  of  Pvnrhus's  phyficiaatwki 
ttade  an  oflfer  of  poifoning  his  mafter  t  they  even  cantioned  dm 
prince  to  be  on  his  ^uard  againft  the  traitory^^hau^htilj  addiagi 
^  It  is  not  to  ingratiate  ourfelves  with  yon  that- we  give  tms  infer* 
*^  matioD,  but  to  avoid  the  obloquy  to  which  your  death  wooU 
**  ezpofe  usf."    And  they  juftly  obfcrve  in  the  fame  letter,  tbt, 
St  is  for  the  common  intereft  of  all  nations  not  to  fet  fuch  oe*' 
ampiesj:.    It  was  a  maxim  of  the  Roman  fenate,  that  war  was 
to  be  carried  on  with  arms,  and  not  with  poifon  §•    Even  under 
'  Tiberius,  the  propofal  of  the  prince  of  the  Catti  was  r«cdd| 
who  ofiered  to  deftroy  Arminius  if  poifon  were  fent  him  for  dut 
purpofe  I  and  he  received  for  anfwer,  that  ^  it  was  the  pra£Hceof 
^  the  Romans  to  take  vengeance  on  their  enemies  by  open  forcei 
**  and  not  by  treachery  and  fecret  machinations  || ;"  Tiberius  tlios 
making  it  his  glory  to  imitate  the  virtue  of  the  ancient  Roman 
commanders.     This  inftance  is  the  more  remarkable,  as  Arminius 
had   treacheroufly  cut  oW  Varus,  together  with  three  Roman 
legions.     The  fenate,  and  even  Tiberius  himfelf,  thought  it  un- 
lawful to  adopt  the  ufe  of  poifon,  even  againft  a  perfidious  ene- 
my,  and  as  a  kind  of  retaliation  or  reprifals* 

AfTaiEnation  and  poifoning  are  therefore  contrary  to  the  laws 
of  war,  and  equally  condemned  by  the  law  of  nature,  and  the 

audience.  This  infamous  plot  hting  difcuvered — **  It  is  not  (faid  Timor)  the 
**  maxim  of  kings  to  put  embafTidorr  to  death  :  but  a«  to  this  wretch,  who,ii8dcr 
*^  the  fgcred  j^arb  of  religion,  is  a  monfter  of  perfidy  and  corruption,  it  would  bet 
*«  crime  to  fuffcr  him  and  his  accomplices  to  live."  Furfuant,  therefore,  to  that 
paifagc  of  the  Koran  which  fayv  that  "  treachery  falls  on  the  tra't«»r*sown  head,** 
be  ordered  him  to  be  (ifpatched  with  the  fame  poignard  with  which  he  bad  in- 
tended to  perpetrate  the  abominable  deed.  The  bocly  of  the  traitor  was  tbtf 
committed  to  the  flames,  as  an  example  to  others.  The  two  affaflin^  were  otSf 
oondemnedto  fuffcr  the  amputation  of  their  nofes  and  ears,  — Timur  coiueiitia| 
kimkjfwith  this  ponifhment,  and  fprbearipg  to  put  them  to  death,  becauie  he 
wiflicd  to  fend  them  back  with  a  leUer  to  the  iultau.  Hid.  of  Timur-bcc,  book  v. 
chap.  14. 

•  Rookiii.  chap.  4,  §  15. 

f  OuJs  yaj  T«vra  en  X*^^*  /unn/o,al»i  «XX*  •jfjcc  /^»»  *«  *"•»  uraSe;  hf^if  9uC«X«f  •»l)«^ 
Plut.  in  F)  rr. 

X  Scd  communis  exempli  ct  fi«1ei  ergo  vifum  eft,  uti  te  falvum  vcUmus;  ut  cfict, 
quem  am  is  vincerc  poffemus.  Aul.  Gcil.  NoA.  Attic,  lib.  iii.  cap.  8. 

§  Armis  bella,  non  veneni^,  gcri  debcre.  Valer.  Maxim,  lib.  ri.  ch.  5,  num.  1. 

g  Non  fraude,  neque  occultis,  fed  palam,  et  annatuniy  popolum  Romannm  hoftei 
luos  ulcifci*    Tacit.  Annal.  lib.  ii.  cap.  8S. 

confent 
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Gonfent  of  all  civilifed  nations.  The  fovereign  who  has  recourfe 
to  fuch  execrable  meansi  (hould  be  regarded  as  the  enemy  of  the 
human  race ;  and  the  common  fafety  of  mankind  calls  on  all  na* 
tions  to  unite  againft  him,  and  join  their  forces  to  punifli  him. 
His  condu£b  particularly  authorifes  the  enemy  whom  he  has  at- 
tacked by  fuch  odious  means,  to  refufe  him  any  quarter.  Alex* 
ander  declared  chat  ^^  he  was  determined  to  proceed  to  the  ut- 
''  moft  extremities  againil  Darius,  and  no  longer  to  confider 
^  him  as  a  fair  enemy,  but  as  a  poifoner  and  an  aiTaflin  *." 

The  intereft  and  fafety  of  men  in  high  command  require,  that, 
fo  far  from  countenancing  the  introdudiion  of  fuch  pradUces, 
they  (hould  ufe  all  pofBble  care  to  prevent  it.  it  was  wifely  faid 
by  Eumenes,  that  *^  he  did  not  think  any  general  wiflied  to  ob- 
**  tain  a  vi<Sbory  in  fuch  manner  as  (hould  fet  a  pernicious  ex- 
•*  ample  which  might  recoil  ou  himfelf  f.'*  And  it  was  on  the 
lame  principle  that  Alexander  formed  his  judgment  of  Befius, 
who  had  aflafTmatcd  Darius  %• 

The  ufe  of  poifoned  weapons  may  be  excufed  or  defended    i  t(€. 
with  a  little  more  plaufibility.     At  leaA.  there  is  no  treachery  in  WhcAcr 
the  cafe,  no  clandeftinc  machination.     But  the  pra£^ice  is  never-  J^^^ 
thelefs  prohibited  by  the  law  of  nature,  which  does  not  allow  us  may  be 
to  multiply  the  evils  of  war  beyond  all  bounds.     You  muft  of  vfcdm 
courfe  ftrike  your  enemy  in  order  to  get  the  better  of  his  efforts  :  ^^' 
but  if  he  is  once  difabled,  is  it  neceiTary  that  he  (hould  inevitably 
die  of  his  wounds  ?   Befides,  if  you  poifon  your  weapons,  the 
enemy  will  follow  your  example ;  and  thus,  without  gaining  any 
advantage  on  your  fide  for  the  decifion  of  the  conted,  you  have 
only  added  to  the  cruelty  and  calamities  of  war.     It  is  ncctOitj 
alone  that  can  at  all  jullify  nations  in  making  war  :  they  ought 
uniTerfally  to  abftain  from  every  tiling  that  has  a  tendency  to  ren- 
der it  more  deitruftive  :  it  is  even  a  duty  incumbent  on  them,  to 
oppofe  fuch  pra£lices.     It  is  therefore  with  good  reafon,  and  in 
conformity    to  their  duty,  that   civilifed  nations   have  clafTed 
among  the  laws  of  war  the  maxim  which  prohibits  the  poifoning 
of  weapons  §  ;  and  they  are  all  warranted  by  their  common  fafety 
to  reprefs  and  punifh  the  (irft  who  (hould  offer  to  break  througn 
that  law. 

A  ftill  more  general  unanimity  prevails  In  condemning  the  tc7. 
practice  of  poiloning  waters,  wells,  and  fprings,  becaufe  (fayj^^*^*" 
ibme  authors)  we  may  thereby  dc(iroy  innocent  perfons,— we  jj^'^ ' 
may  dedroy  other  people  as  well  as  our  enemies.  This  polfoiicd. 
is  indeed  an  additional  reafon :  but  it  is  not  the  only  nor 
even  the  true  one ;  for  we  do  not  fcruple  to  fire  on  an  enemy's 

*  Quint.  Cun.  lib.  W.  cap,  if,  num.  18.  ^ 

f  Ncc  Antigonum,  ncc  qucmqu:im  ducuirii  fie  vcllc  vir.ccrc,  ut  ipfc  id  (e  exeffl- 
fmm  prflimun  (latuat.     Juliin.  lib   xiv.  c'^p.  i,nuin.  12. 

f  Qi>em  quideni  [  Prff^m  ]  cruci  adfixum  viderc  lcftir.O|  omnibus  regibus  g«uti« 
bot^e  fidci,  quim  viouYiti  mentas  psnas  foiventcnu  Q^Curt.  lib.  vi.  ch.  3, 
nutii-  14. 

}  Grociut^  book  iil.  cbap.  4*  $  |6, 

(hip. 
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3Ugh  there  be  ncatral  paiTcnf^crs  on  board.  But  tbougii 
la  not  10  be  uhdy  it  is  ver^  allowable  to  divert  the  water, 
off  the  fprings,^-0T  by  any  other  means  to  rciidcT  them 
lat  the  enemy  may  be  reduced  to  furrcnder*.  This  u 
way  than  that  of  arms. 

tot  conclude  thi^  fabjectj  of  what  we  have  a  right  to  do 

le  perftjut>f  the  enemy,  without  fpeakhig  a  few  wofdi 

ig  the  dirpoiitianfs  we  ought  to  prefcrve  towards  htsip 

y  already  bii  licduced  from  what  I  have  hitherto  ^id, 

;lally  in  the  firft  chapter  of  the  fecond  book«    Let  ua 

c»ct  that  our  enemies  are  men.    Though  redaced  to  the 

>lc  neceilny  of  profecuung  Out  right  by  force  of  mmh 

divcft  ourfehes  of  that  charity  which  conne<^  ys  with 

J*  4I1AI         cou  a^couUy  defend  our  country's 

*j       ,  wiinout  vio^^ting  tnoie  of  human  namrc  f.     Let  our  va* 

lotiT  prcferve  itfelf  from  every  ftain  of  cruelty,  and  the  Iwftre  of 

vi<!:"lory  will  not  be   tarnifhed  by  inhuman  and  brutml  atHon*. 

Kd^ritis  and  Atuh  ate  now  detelled  ;  whereas  wc  catinot  forbear 

admiring  and  loving  Cxiar  ;  his  gcncrolity  and  ckracncy  ataioft 

Tcmpt  us  to  overlook  the  injullice  of  his  undertaking,     Modtra' 

tion  and  gciierolny  redound  more  to  the  giory  of  a  vi£lor,  tliia 

hi*  courage ;  they  are  more  certain  marks  of  an  exslied  foul* 

Befidcs  the  hononr  which  infallibly  accompanies  thofe  virtue% 

humanity  towards  an  enemy  has  been  often  attended  with  ifli- 

itiediate  and  real  advantages-     Leopold,  duke  of  Auflria,  beficg- 

ing  SoleuTc  in  the  year  1 31 8,  threw  a  britlge  over  the  Aar^  and 

ported  on  it  a  large  body  of  troops.   Soon  after,  the  river  havbg^ 

hy  an  cxtraordinarv  fwell  of  it^  waters,  carried  away  the  bridee 

together  with  thofe  who  were  (lationed  on  it,— the  bcfiegcd  hatt- 

ened  to   the   relief  of  thofe  unfortunate   men,  and   faved  the 

greateft  pan  of  them*     Leopold,  relenting  at  this  a£i  I7f  geacm* 

fity^  raifed  the  fiege  and  made  peace  with  the  city  J*     The  date 

of  Cumberland,  after  his  vidiory  at  Dettingen  §,  appears  to  me 

dill  greater  than  in  the  heat  of  battle.     As  he  was  under  the 

furgeoil's  hands,  a   French    officer,  much   more   dangenmilf 

*  tiJrotiwi,  ihid.  §  1 7. 

f  The  laws  of  juftice  and  equity  are  not  to  be  left  ttifeSted  tvtn  in  titne  «f  vilv 
The  fuUowing  I  quote  at  a  remarkable  tnftance.  Alcibiade^.  at  the  head  oif  «a 
Athenian  army,  was  engaged  in  the  fiegc  of  B)  2autiuin,  then  occupied  hf  t  La<f* 
dxmoni^n  gar  ifon ;  and  finding  that  he  coaM  n«c  reduce  the  citf  try  Urttt  1» 
gained  over  fon-.e  of  the  inhabitants,  who  put  hini  in  poffeflion  of  it.  Oae  d^ 
verfons  Concerned  in  th  s  traiitadiun  was  AnaxilaUs,  a  citizen  of  B^zm^iuca^  vb*^ 
Dcing  afterwards  brought  to  trial  for  it  at  Lacedaeroon,  pleached,  in  his  delrfi^i 
thit,  ia  furrcndering  the  city,  he  had  not  adled  through  ill-wiit  <•»  the  L»ce^'zi»°* 
rians,  or  under  the  influence  of  a  bribe,  but  with  a  view  to  favc  the  women lod 
children,  whom  he  faw  pcriihing  with  famine ;  for  Clearchus,  who  commanded 
the  gurnfon,  had  given  to  the  foldiers  all  the  coni  that  was  found  in  the  city  Tlw 
LicedzmonianB,  with  a  noble  regard  to  juftice,  and  foch  as  Teldom  prevtfb  W 
fiinilar  .'ccafions,  acquitted  the  culprit, — obferving  that  he  had  not  betrayed  M 
fivcd  the  city, — and  particularly  attending  to  the  Circuntflance  of  hit  being i  By^ 
lautine,  pot  a  Lacctfxmnnian.     Xenoph.  Hift.  Gnec.  lib.  L  cap^  3. 

;  Watte villc's  Hill,  of  the  Helvetic  Confederacy,  vol.  i.  |>.  n6, 

^  In  the  year  1743. 

I  wounded 
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vounded  than  himfelf)  being  broov;hc  that  way*  the  duke  immd* 
diatcljr  ordered  his  I'urgeon  co  quit  him,  and  aflift  that  wounded 
enemy.  If  men  in  exalted  ilations  did  but  com  eive  how  great 
a  degree  of  affection  and  rcfpc£i  attends  fuch  adhons,  thcf 
would  ftudy  to  imitate  thenj>  even  when  not  prompted  to  the 
pra<^ice  by  native  elevation  of  fentiment  At  prefent  the  Eu- 
ropean nations  generally  carry  on  (heir  wars  with  great  modera- 
tion and  gcncrufity.  Fhefc  difpofitionshave  given  rife  to  fcveral 
caftoms  which  are  highly  commendable,  and  frequently  carried  to 
the  extreme  of  politenefs*.  Sometimes  refrefliments  are  fent  to 
the  governor  of  a  bellcged  town  ;  and  it  is  ufual  to  avoid  firing  on 
the  king's  or  the  general's  quarters.  We  are  fure  to  gain  by 
this  moderation  when  we  have  to  do  with  a  generous  enemy ; 
but  we  are  not  bound  to  obferre  it  any  farther  than  can  be  done 
without  injuring  the  caufe  we  defend  ;  and  it  is  clear  that  a  pru- 
dent genera)  will,  in  this  refpe£t,  regulate  his  conduct  by  the 
circumftances  of  the  cafe,  by  an  attention  to  the  fafety  or  the 
army  and  of  the  ftate,  by  the  magnitude  of  the  danger,  and  by 
die  charader  and  behaviour  of  the  enemy.  Should  a  weak  na« 
tion  or  town  be  attacked  by  a  f.iriouh  conqueror  who  threatens 
fodtitroy  it,  are  the  defenders  to  forbear  tiring  on  his  quartern? 
Far  from  it :  that  is  th<:  very  place  to  which,  if  poflible>  every 
fliot  ihould  be  direded. 

Formerly,  he  who  killed  the  king  or  general  of  the  enemy  waa    f  150. 
commended,  ami  ^rc;»:ly  :ewarded  :  the  honours  annexed  to  theJT"^*'"*'* 
ffti.a  9pima  are  well  known      Nothif.g  was  more  natural:  inj"',/^'^' 
Mtmer  times,  the  bcliigerent  naiionrt  liad,  almoU  in  every  in-  ki'^f  who 
ftaitce,  tlicir  latcty  and  very  exiltcncc  at  ft;tke  (  and  tlie  death  of  ■*  *?  """n 
the  leader  often  pur  an  end'  to  the  war.     In  our  days,  a  foldier  *****   "^ 
would   noc  dare  to  boalt  ol  having   killed  the  enemy's  kin^. 
Thus  fioreTtigns  tacitly  agree  to  lecure  tlicir  own  pcilbns.     it 
■ittft  be  owned,  that,  in  a  war  whicii  i ;  carri^rd  on  with  no  great 
animofity,  and  where  the  fafety  anil  exiitencc  of  the  liate  are  not 
involved  in  the  ifTue,  this  regard  for  regal  m.  j.  Sty  is  perfedly 
eommcndabic,  and  even  conl'onant  to  tnc  reciprocal  duties  of 
nations.     In  fuch  a  war,  to  take  away  the  life  of  the  enemy's 
brercign  when  it  might  be  fpared,  is  perhaps  doing  that  nation 
a  greater  degree  of  harm  than  is  necelTary  for  bringing  the  con- 
tett  to  a  happy  ifluc.     But  it  is  no:  one  of  the  laws  of  war  that 
ve  IhouM  on  every  occation  fpare  the  perfon  of  the  hollile  king  : 

*  Tiiiiar4itfc  raide  war  on  Jo(cph  Soff.  kinf^  of  Carejem,  and  fu^docd  hU  kinfp« 
Uak  Duriiig  the  couifc  of  tnc  wa',  that  )(i<.^t  man  provcU  h  nifell  to  be  poUeCUd 
ifsil  due  in«>dcration  And  pultreiiffc  whi^h  ii  thtHi}(ht  pculiir  to  «>ur  mo.icrn 
varrion.  So<ii<:  inc«ou»  UiUj;  broui^bt  to  hini  whnU  l>c  wa«  ^cficgiog  Juirpfi  iu 
hm  <«ty  uf  Kikiiku*,  be  rciolv  d  10  1^-  d  a  part  «<f  them  c>  hi»  cocmy,  titioluung  ic 
pomU  he  A  breach  of  civ  Ury  not  tu  (hare  ihofe  oew  frutt^  M-ith  t:.at  prm^e.  wbca 
hmtsf  biutj  an^l  accnr  Uw^ly  he  ordered  them  to  be  put  lut »  a  j(ud  baiiHi,  iii4 
amcd  to  him.  The  kiiijr  of  Carcxcin  rcvtived  thi»  ioftaocc  ot  pi-Utr'.«iii  m  a 
irval  nuiiiirr  :  he  ordered  the  niclou*  to  bv  throwa  into  the  lolTc.  aod  gave  the 
aibiA  lu  th^  vi-y  ^4i(.-kcefcr.    La  Cro*^,  llill.  of  fimar^hcc,  book  v.  ch-  a;. 

wc 
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we  are  not  bound  to  obferve  that  moderadon  except  iriicve.«c 
have  a  fair  opportunity  of  making  lum  prifener  *• 


CHAP-    DL 


Of  the  Right  of  fVar^  with  rtgrnri  to  Things  bibmpt^  ft  lb 


A  State  taking  up  arma  in  a  juft  eauie  has  a  double  ddkt 
againftherenemy,—!.  a  right  to  obtain  pofleffioael  Is 


1 160. 

Ymiciplct 

P9tr  chS^  property  with-held  by  the  enemy }  to  which  muft  be  added  Ae 

lielonxiiig  expenfes  incurred  in  the  purfuit  of  that  o\ne£tf  the  chamsof 
u  ciie  eae-  ^^  ^^^^  ^^ ^  ^j^^  reparation  of  damages :  for,  were  (he  oHieed 
to  bear  thofe  expenfes  and  lofles,  ihe  would  not  fully  recover  ker 
property^  or  gbtain  her  due.     2.  She  has  a  right  to  weaken  lier 
enemy,  in  order  to  render  him  incapable  of  fupporting  his  niuaft 
violence  (§  138)— a  right  to  deprive  him  of  the  means  (rfieuft* 
ance.   Hence,  as  from  their  fource,  originate  all  the  rights  wludi 
war  gives  us  over  things  belonging  to  me  enemy.    I  Ipeak  of  Of- 
dinary  cafes,  and  of  what  particularly  relates  to  the  enemy's  pro- 
perty.   On  certain  occafions^  the  right  of  punifliing  hun  pfo- 
duces  new  rights  over  the  things  which  belong  to  him»  as  it  alib' 
does  over  his  pcrfon.    Thefe  we  fhall  prefently  confider. 
f  x6f.        We  have  a  right  to  deprive  our  enemy  of  his  pofleflions,  of 
ThcriKht  gyery  thing  whicn  may  augment  his  ftrength  and  enable  him  to 
OB  Sicra?    make  war.  This  every  one  endeavours  to  accomplifli  in  the  man- 
ner moil  fuitable  to  him.    Whenever  we  have  an  opportanityi 
wc  feize  on  the  enemy's  property,  and  convert  it  to  our  own 
ufe  :  and  thus,  befides  diminifliing  the  enemy's  power,  wc  aog- 
ment  our  own,  and  obtain  at  leait  a  partial  indemnification  or 
equivalent,  either  for  what  conftitutes  the  fubjeft  of  the  war,  or 
for  the  expenfes  and  lofTes  incurred  in  its  profecution  >-in  a 
word,  wc  do  ourfelves  juflice. 
S  ^^1.         The  right  to  fecurity  often  authorifes  us  to  puniQi  injufticeor 
taken  from  violcncc.    It  is  an  additional  plea  for  depriving  an  enemy  <tf 

the  enemy 

by  way  of  *  On  this  fubjcd,  let  us  notice  a  trait  of  Charts  XII.  of  Sweden,  ia  fAidl 
penalty.  found  rcafon  and  the  mod  exalted  courajre  are  equally  coiifpicuout.  Tbit  privt 
being  engaged  in  the  ficge  of  Thorn  in  Poland,  and  frequrntly  walking  rooDdthe 
city,  was  cafiU  difliiiguiihed  by  the  cannoneers,  who  regularly  fired  upoAhiBii 
foon  as  they  iuw  him  make  his  appearance.  The  principal  officers  ot  hit  aisfi 
greatly  alarmed  at  thtir  forcreign's  danger,  wiihcd  to  have  information  iett  todK 
governor,  that,  if  the  pradice  was  continued,  no  quarter  (hould  be  granted  citkr 
to  him  or  to  the  garrifon.  But  the  Swedifh  monarch  would  never  permit  facht 
ftep  to  be  taken, — telling  his  officers  chat  the  governor  and  the  Saxon  canneoeefi 
were  perfcAly  right  in  ading  as  they  did,~that  it  was  himfdf  who  made  the  *• 
tack  upon  them,— and  that  the  war  would  be  at  an  end  if  they  could  kill  ISmi 
whcrras  they  would  t^ap  very  little  advantage  even  from  killing  the  prlndprf 
officer:)  of  his  annj.    Hilloirc  du  Nord,  p.  a6, 
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fome  part  of  his  pofleflions.  This  manner  of  chaftifing  a  nation 
is  more  humane  than  making  the  penalty  to  fall  on  the  perfons  of 
the  citizens.  With  that  view,  things  of  value  may  be  taken 
from  her,  fuch  as  rights,  cities,  provinces.  But  all  vrars  do 
not  aSbrd  juft  grounds  for  infli£iing  punifhment.  A  nation  that 
has  with  upright  intentions  fupported  a  bad  caufe,  and  obferved 
moderation  in  the  profecution  of  it,  is  entitled  rather  to  compaf* 
fion  than  refentment  from  a  generous  conqueror :  and  in  a  doubt- 
ful caufe  we  are  to  fuppofe  that  the  enemy  fincerely  thinks  him- 
felf  in  the  right  (Prelim.  §  21 ;  Book  III.  §  40).  The  only  circum- 
ftance,  therefore,  which  gives  an  enemy  the  right  to  punifli  his 
adverfaries,  is  their  evident  injuftice  unfupported  even  by  any. 
phafible  pretext,  or  fome  heinous  outrage  in  their  proceedings : 
and,  on  every  occafion,  he  ought  to  confine  the  puniihment  to 
what  his  own  fecurity  and  the  fafety  of  nations  require.  As  far 
as  confident  with  prudence,  it  is  glorious  to  obey  the  voice  of 
clemency :  that  amiable  virtue  feidom  fails  of  being  more  ufeful 
to  the  party  who  exerts  it,  than  inflexible  rigor.  The  clemency 
of  Henry  the  Great  was  of  Angular  advantage  in  co-operating 
with  his  valour,  when  that  good  prince  found  himfclf  compelled 
to  conquer  his  own  kingdom.  Thofe  who  would  have  continued 
his  enemies  if  only  fubdued  by  arms,  were  won  by  his  goodnefs^ 
and  became  aflfedionate  fubje£ls. 

In  fine,  we  feize  on  the  enemy's  property,  his  towns,  his  pro-     \  tfy 
vinces,  in  order  to  bring  him  to  reafonable  conditions,  and  com-^'^t  it 
pel  him  to  accept  of  an  equitable  and  folid  peace.     Thus,  n^uchj^^'^"^ 
more  is  taken  from  him  than  he  owes,  more  than  is  claimed  of  in  order » 
him :  but  this  is  done  with  a  deflgn  of  redoring  the  furplus  by  ao^'ifrchia 
treaty  of  peace.  The  king  of  France  was,  in  the  lad  war,  •^"own^JUJ^j^^ 
to  declare  chat  he  aimed  at  nothing  for  himfelf :  and  by  the  treaty 
of  Aix-la-Chapelle  he  aAually  rcitored  all  his  conqueils  *^. 

As  the  towns  and  lands  taken  from  the  enemy  are  called  con-  S  iM- 
fMiflh  •U  movable  property  taken  from  him  comes  under  the  de-  '^•T- 
nomination  of  booty.  This  ifooty  naturally  belongs  to  the  fove- 
reicn  making  war,  no  lefs  than  the  conqueils  ;  for  he  alone  has 
fooi  claims  againd  the  hodile  nation,  as  warrant  him  to  feize 
€0  her  property  and  convert  it  to  his  own  ufe.  His  foldiers,  and 
cren  his  auxiliaries,  are  only  indrumcnts  whi«  h  he  employs  in 
aflerting  his  right.  He  maintains  and  pays  them.  ^Vhatever 
they  do  u  in  his  name,  and  for  him.  I'hus  there  is  no  difficulty, 
efen  with  regard  to  the  auxiliaries.  If  they  are  not  aflbeiates  in 
the  war^  it  is  not  carried  on  for  their  benefit;  and  they  have  no 
more  right  to  the  booty  than  to  the  conqucds.  But  the  fove- 
flcign  may  grant  the  troops  what  ftiare  of  the  booty  he  pleafes. 
Ac  prefent  mod  nations  allow  them  whatever  they  can  make  on 
ceftain  occafions  when  tlie  general  allows  of  plundering, — fuch 

*  Tkc  peace  wat  become  abT'Iutelj  recelTary  to  him  ;  and  he  hsH,  :r  renrn  for 
kit  lew  coneaelU,  I.out(b>-urf ,  with  all  its  dqiendciicics,  which  wire  of  more  iro- 
BC  to  aim.  [Note  bj  the  former  truiflator.'J 
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Kwl  of  enemies  fallen  in  the  field  of  battle,  the  pUIagc  of 
which  has  been  forced,  and  fomctimes  tnat  of  a  mvn 
'  a  (Tall  It.    In  fevtral  fcTvices,  the  foldier  has  alfo  the  pro* 

what  he  can  take  from  the  enemy's  troops  when  be  ii 
I  party  or  in  a  dciachmcntj  excepting  artilicrfi  mijitaif 
lagazincs  and  convoys  of  provifion  and  foragCj  whicii  m 
:q  the  wants  and  ufe  of  the  army.  This  cuftom  beiaj^ 
niltcd  in  an  army,  it  would  be  iojuftice  to  exclude  tk 
es  from  the  right  allowed  to  the  n;^tional  troops.  Ammg 
nans,  the  foldicr  was  ob!ig*fd  to  bring  in  to  the  pcbJk 

the  booty  he  had  taken.  This  the  general  caufcd  ta  be 
id  after  didnbuting  a  part  of  the  produce  anion|  th« 

accordhig  to  rank^  he  conOgned  the  refidye  to  tlie  public 

^  ^£  iiic  1.U..V..1  of  puiag  tg  the  open  country  and  defence* 
Icfs  places^  anotlv  r  mode  has  been  fubftitnted,  which  is  at  once 
more  humane,  and  more  advantageous  to  thebclHgcieni  fovereiga 
' — i  mean  that  of  cmtrihumns^  Whoever  carries  on  a  juil  war  has 
a  right  to  make  the  enemy*s  country  con tnbiue  to  the  fupportof 
his  army,  and  towards  defraying  all  the  charges  of  the  war,  Thm 
he  obtains  a  part  of  what  \%  due  to  him  ;  and  the  enemy's  fubjcflJt 
by  con  fen  ting  to  pay  the  fum  demanded,  have  iheir  property  fecuf^i 
from  pillage,  antl  the  country  is  prefervcd.  But  a  general  who 
wifties  to  enjoy  v*n  unfuliied  reputation,  muft  be  moderate  in  hii 
demand  of  routributions,  and  proportion  tliem  to  the  abilities  (?f 
thofe  on  whom  they  are  impofed.  An  excefs  in  ibis  point  di)f I 
not  cfcnpe  thv*  reproach  of  cruelty  and  Inhumanity  :  although 
there  is  not  fo  great  an  appearance  of  ferocity  in  it  as  m  raiag^ 
and  deftruGion,  it  difplays  a  greater  degree  of  avarice  or  grecdi' 
nefs.  Inftances  of  humanity  and  moderation  cannot  be  toooftoi 
quoted.  A  very  commendable  one  occurred  during  thofe  long 
wars  which  France  carried  on  in  the  reign  of  Louis  XIV.  The 
fovereigns  feeing  it  was  their  mutual  intercft  as  weU  as  duty  to  pre* 
vent  ravage,  made  ita  pra6lice,on  the  commencement  of  hcftilitifi^ 
to  enter  into  treaties  for  regulating  the  contributions  qa  a f«p^ 
portable  footing  :  they  determined  the  extent  of  hoflile  tcrritprf 
in  which  each  might  demand  contributions,  the  amount  of  tbei&f 
and  the  manner  in  which  the  parties  fent  to  levy  them  ?rtK  to 
behave.  In  ihefe  treaties  it  was  expreiTed,  that  no  body  of  mca 
under  a  certain  number  ihould  advance  into  the  enemy's  c^ofltry 
beyond  the  limits  agreed  on>  under  the  penalty  of  being  treated 
as  free-booters.  By  fuch  lieps  they  prevented  ^  oiiiUkude  rf 
diforders  and  enormities,  which  entail  ruin  on  the  people,  a^il 
generally  without  the  lead  advantage  to  the  belligerent  fovcrci|iM> 
Whence  comes  it  that  fo  noble  an  example  is  not  uuiverulif 
imitated  ? 
§  166.  If  it  is  lawful  to  take  away  the  property  of  an  unjuft  enemy 
dcttfu^'on. '"  ^^^^^  ^^  weaken  or  punifti  him  (§§  i6i,  162),  the  fame  mo- 
*  tives  juftify  us  in  deftroying  what  we  cannot  conveniently  cairy 
dwjy.    Thus,  we  wade  a  country,  and  dcftroy  the  proftikmi 
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and  foragCt  that  the  enemy  may  not  find  a  fubfiftencc  there:  we 
fink  his  ihipt  when  we  cannot  take  them  or  bring  them  off.  All 
this  tends  to  promote  the  main  objc£l  of  the  war :  but  fuch 
meafures  are  only  to  be  purfued  witli  moderation^  and  according 
to  the  exigency  of  the  cafe  Thole  who  tear  up  the  vines  and 
cut  down  the  fruit  trcep,  are  looked  upon  as  favn^^e  barbarians, 
Qnlefs  when  they  do  it  with  a  view  to  puniOi  the  enemy  for  fome 
crolii  violation  of  the  law  of  nations.  Th^y  drlolate  a  country 
lor  many  years  to  come,  and  b<^yond  what  their  own  fafety  re- 
qtiires.  Such  a  conduct  is  r.ot  dictated  by  prudence,  but  by  ha- 
tred and  fury. 

On  certain  occafiors,  however,  matter<>  are  carried  flill  farther :      5  '*% 
a  country  is  totally  ravaged,  towns  and  villages  are  facked,  stnd  f^Tl^'"^ 
delivered  up  a  prey  to  (ire  aiul  fwonl.     Dreadful  extremities,  uf^. 
even  when  we  are  forced  into  them!  tSavage  and  monilrous  ex- 
ccSet^  when  committed  without  necettity !  There  arc  two  rea- 
fon89  however,  which  may  authorifc  them, — !•  the  neceihty  of 
cbaftifing  an  unjull  and  barbarous  nation,  0/  checking  her  brut»- 
lity^  and  prefcrving  ourfelvcs  from  her  depredations.     Who  can 
doubt  that  the  king  of  Spain  and  the  powers  of  Italy  have  a  very 
good  right  utterly  to  dcllroy  thofe  maritime  towns  of  Africa, 
thofe  neds  of  pirates,  that  ;ire  continually  molclling  their  com- 
merce and  ruining  their  fubjecls?    But  what  nation  will  proceed 
to  Aich  extremities,  merely  for  the  fake  of  punidiing  the  hodtle 
forereign  ?  It  is  but  indircAJy  that  he  will  feci  the  punifhment : 
and  how  great  the  cruelty*  to  ruin  an  innocent  people  in  order 
ID  reach  him !  The  fame  princr  whofe  firmnefs  and  juft  rcfent- 
ment  was  commended  in  the  bombardment  of  Algiers,  w.is  ^ft^r 
chat  of  Genoa,  accufed  of  pride  and  inhumanity.     2.  We  ra- 
vage a  country  and  render  it  un-inhabitable,  in  order  to  make  it 
fcne  us  as  a  oarrier,  and  to  cover  our  frontier  againll  an  enemy 
viiofe  incurfions  we  are  unable  to  check  by  any  other  means* 
A  cruel  expedient,  it  is  true  :  but  why  ihould  we  not  be  allowed 
10  adopt  it  at  the  expenft:  of  the  enemy,  fince,  with  the  fame 
fieWy  we  readily  fubmic  to  lay  walle  our  own  provinces  ?  The 
csar  Peter  the  Great,  in  his  fii^;ht  before  the  formidnble  Charles 
die  Twelfth,  ravaged  an  extent  of  above  fourfcore  leagues  of 
Utown  empire,  in  order  to  check  the  impetuofity  of  a  torrent 
vluch  he  was  unable  to  withUand.  Thus  the  Swedes  were  worn 
iofwn  with  want  and  fatigue;  and  the  Ruirian  momrch  reaped 
it  Pnltowa  the  fruits  of  his  tircumfpeOion  anil  facriT'ces.     But 
rioient  remedies  are  to  be  fparingly  nppiied :  there  muil  be  rea- 
RmsoF  fuitable  importance  tojultify  the  ufe  of  tht*m.    A  prince 
vlio  ihould  without  neceility  inut.ite  the  C7.ir*scon<Uict,  would  be 
[Qilty  of  a  crime  againll  his  people  :  and  he  who  d*.K:s  the  like  in 
m  enemy's  country  when  impell  :d  to  it  by  no  n^ceirity  or  in- 
loccd  by  feeble  reafons,  bet  omcs  the  Icourge  of  mankind.     In 
lie  laft  century,  the  French  ravaged  and  burnt  the  Palatinate*. 

*  In  1674,  and  a  fccood  time,  much  more  Jrc«uf:i!:T.  in  iC89- 
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All  Europe  r^founded  with  invefiives  againft  fuch  a  mode  of 
waging  war.  It  was  in  vain  that  the  court  attempted  to  palliate 
their  conduA,  by  alleging  that  this  was  done  only  with  a  Yiewto 
cover  their  own  frpnticr : — that  was  an  end  to  which  the  ravagin| 
of  the  Palatinate  contributed  but  little :  and  the  whole  pro* 
ceeding  exhibited  nothing  to  the  eyes  of  mankind  but  the  IC- 
venge  and  cruelty  of  a  haughty  and  unfeeling  minifter* 
?  i6S,  For  whatever  caufc  a  country  is  ravaged,  we  ought  to  fpaie 
^.^*^  thofe  edifices  which  do  honour  to  human  fociety,  and  do  not  om- 
tobT^^  tribute  to  incrcafe  the  enemy's  ftrongth, — fuch  as  temples^ 
fparcd.  tombs,  public  buildings,  and  all  works  of  remarkable  beauty. 
What  advantage  is  obtained  by  deftroying  them  ?  It  is  dechring 
one's  fclf  an  enemy  to  mankind,  thus  wantonly  to  deprive  then 
of  thcfc  monuments  of  art  and  models  of  tafte;  and  in  that  light 
Belifarius  rcprcfentcd  the  matter  to  Tottila,  king  of  the  Goths f* 
\Ve  dill  doted  thofc  barbarians  who  deflroyed  lo  many  wonders 
of  art,  when  they  over-ran  the  Roman  empire.  However  jolt 
the  rcfentment  with  which  the  great  Guftavus  was  animated 
againft  Maximilian  duke  of  Bavaria,  he  rejccied  with  indigni- 
tion  the  advice  of  thofe  who  wifhed  him  to  demolifh  the  ftately  pa- 
lace of  Munich,  and  took  particular  care  to  preferve  that  admi- 
rable ftrudlure. 

Ncvcrthclefs,  if  we  find  it  neccflary  to  dcftroy  edifices  of  diat 
nature  in  ordor  to  carry  on  the  operations  of  war  or  to  adfance 
the  works  in  a  licj^e,  wc  have  an  undoubted  right  to  take  fuch  a 
llcp.  The  foverei^ni  of  the  country,  or  his  general,  makes  no 
fcriiplc  to  dcilroy  ihcm,  when  ncccinty  or  the  maxims  of  war 
require  it.  The  governor  of  a  befieged  town  fcts  fire  to  the  fub- 
urbs,  that  they  may  not  atlbrd  a  lodgement  to  the  bcfiegers.  No- 
bcnly  pre  fumes  to  blame  a  general  who  lays  walle  gardens,  vinc- 
vard:-,  or  orchards,  for  the  purpofe  of  encamping  on  the  ground, 
and  throwing  up  an  inircnehmcnt.  If  any  beautiful  produaioiiof 
art  be  thereby  d-Uroyed,  it  is  an  acLidenr,  an  unhappy  confcquricc 
of  the  war  ;  and  the  general  will  not  be  blamed,  except  in  thofe 
cak-i  when  he  might  have  pitehed  his  camp  cifewhere  widioot 
the  fmalkil  inconvenience  to  liimfelf. 
^  ,6p.  In  bombarding  to^vrs,  it  is  dilhcuii  to  fparc  the  fineft  edifices. 

Bonh.ird-  At  prclliit  v/c  eienevalv  content  ourielvcs  with  battering  tbc 
ir;fiowus.  r.^niparts  a:ul  deferens  of  a  place.  lo  dcdroy  a  town  wi* 
bombs  and  rcd-liut  ball.-,  is  an  extremity  to  which  we  do  not 
proceed  without  cogent  rcalons.  But  it  is  neverthelefs  wamntrf 
by  the  lav/s  of  v.-.ir,  wlien  wc  are  unable  by  any  other  mode  to 
reduce  an  in:pcrt;;r:t  p'.^li:,  on  which  the  fuccrfs  of  the  warlMf 
dcpcrui,  or  whicli  enable:)  the  enemy  to  annoy  us  in  a  dangerous 
manner,  it  is  alfo  fonietinies  pradlifed  when  we  have  no  othcf 
means  of  forcing  an  enemy  to  make  war  with  humanity,  or  pij" 
nilhing  him  for  I'oine  inil^nee  of  outr.i^^eous  conduc'b.  ButitJ^ 
only  in  cafes  of  tiie  lait  extremity,  and  with   reluQancCi  that 

*  Set  h-1  Icttvr  jn  Pr'.cpi'r.  It  ib*]uotcd  by  Grotiu«,  lib.  iii.  cap.  i:,  ^  ?.riOtii- 

jocd 


B.  III.  Ch.  IX.       ENEMIES'  PROPERTY.  369 

good  princes  exert  a  right  of  fo  rigorous  a  nature.  In  tlie  year 
1691,  the  EngUfh  bombiirdci  fcveral  maritime  towns  of  France, 
on  account  of  the  great  injury  done  to  the  Britila  trade  by 
their  privateers.  But  tlie  virtuous  and  noble-minded  confort  of 
William  the  Third  dlil  not  receive  the  news  of  chcfe  exploits 
with  real  fatibfaclion.  She  exprefled  a  fenfible  concern  that  war 
(liould  render  fuch  acls  of  hollility  necellary,— adding,  that  Ihc 
Iioped  fuch  operations  would  be  viewed  in  fo  odious  a  light,  as  to 
induce  both  parties  to  defiil  from  tliem  in  future  *. 

Vortrefles,  ramparts,  and  every  kind  of  fortification,  are  folcly^  n/?^' 
appropriated  to  the  purpofes  of  war:  and  in  a  juil  war,  nothing  tion  of  fur- 
is  more  natural,  nothing  more  juilifiable,  than  to  demoliih  tliofe  trcH'cs. 
which  wc  do  not  intend  to  retain  in  our  own  poflcinon.     We  fo 
far  weaken  the  enemy,  and  do  not  involve  an  innocent  multitude 
in  the  lodes  which  we  caufe  him.     This  was  the  grand  ad- 
vantage that  I  Vance  derived  from  her  viclorics  in  a  war  in  which 
ihc  did  not  aim  at  making  conquers. 

Safe-guards  arc  granted  to  lands  and  houfes  intended  to  be  g^^  'uJris, 
fparcd,  whether  from  pure  favour,  or  with  the  provifo  of  a  con- 
tribution. Thefe  confill  of  foldiers  who  protect  them  againll 
parties,  by  producing  the  general's  orders.  The  perfons  of  thefe 
foldiers  mult  be  tonfidercd  by  the  enemy  as  facrcd :  he  cannot 
commit  any  hoitiliries  againft  ihem,  fmce  they  have  taken  their 
llarion  there  as  benefactors,  and  for  the  fafety  of  his  fubjecls. 
They  are  to  be  refpected  in  the  fame  manner  as  an  efcort  ap- 
pointed to  a  garrifon,  or  to  prifoncrs  of  war,  on  their  return  to 
their  own  country. 

What  we  have  advanced  is  fuflicicnt  to  give  an  idea  of  the  mo-     5  '72- 
derr.tion  which  we  ought  to  obfcrve,  even  in  the  moil  jufl  war,  ^J"''^'!'  ^^ 
in  exerting  our  right  to  pillage  and  ravage  the  enemy's  country.  i!.::i::ion, 
Except  the  finglc  cafe  in  which  there  is  quellion  of  punilhing  an  rj-lpv cling 
enemy,  the  whole  is  reducible  to  this  general  rule — All  damage  ^vhi'^'m.,- 
done  to  the  enemy  unneccllarily,  every  act  of  hollility  which  does  be  d'-nc  to 
not  tend  to  procure  victory  and  bring  the  war  to  a  conclufion,  is  *'i  t:»<."iy« 
I  Hcentioufnefs  condemned  by  the  law  of  nature. 

But  tliis  licentioufnefs  i:>  uiiavoidablv  fuffcred  to  pafs  with  im-„  f  '"•'* 
punity,  and,  to  a  certiun  degree,  tolerated,  between  nation  and  v..i.!nrary 
nation.     How  then  ihall  wc,  in  particular  cafes,  dttermine  with  l.tw  i»f  n'a- 
precifion,  to  what  lengilij  it  was  ncceilavy  to  carry  hoiiiiltic^  "^J-, ■?.?!>'''* 
order  to  bring  the  v/ar  to  a  h.ippy  conelufiOn  ?  And  even  it  the  /V.^ 
point  could  be  exactly  afcertaiiicd,  nations  a( knowled^a*  no  com-' 
mon  judge  :  each  forms  iier  ov.'n  judgment  of  the  coiulucl  (he  is  to 
purfue  in  fulfilling  her  duties.    If  yuu  once  op«-n  a  door  for  eonti  • 
nual  accufations  of  outrageous  excefs  in  liolliiiiies,  you  will  only 
augment  the  number  of  complaints,  and  intl.mic  the  minti',  of  the 
co.itcndirjg  parties  wirii  inereahii^r  aniaiolity  :  fieih  Injuries  v/ill  be 
perpetually  fpringing  up  ;  ai-d  ti\e  fwtird  wiil  never  i.e  flicriihid  till 
oiic  of  the  parties  bt:  utterly  dellroyed.     'ihe  whclo,  therefore, 

*  !!::V^;:r  .'.c  O-jiiLiy-.r  HI,  iiv.  vl  ♦cm.  ?.  p.  C6 j 
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fhouldy  between  nation  and  nationi  be  confined  to  general  nilesi  iff- 
dependent  of  circumdances,  and  fure  and  eafy  in  the  application. 
Now  the  rules  cannot  anfwer  this  defcription,  unlefs  they  teach  ns 
to  view  things  in  an  abfolute  fenfe,— to  confider  tliem  in  tnemfclTes 
and  in  their  own  nature.     As,  therefore,  with  refped  to  hoftili* 
ties  againft  the  enemy's  perfon,  the  voluntary  law  of  nations  only 
prohibits  thofe  mcafures  which  are  in  themfelves  unlawful  and 
odious,  fuch  as  poifoning,  afTafTination,  treachery^  the  maflkre 
of  an  enemy  who  has  furrendered,  and  from  whom  we  have  no- 
tliing  to  fear, — fo  the  fame  law,  in  the  queftion  now  before  ns, 
condemns  every  a£l:  of  hollility  which,  of  its  own  nattzre,  afid  in- 
dependently of  circumilancesy  contributes  nothing  to  the  foe- 
cefs  of  our  arms,  and  does  not  increafe  our  ftrength,  or  weaken 
that  of  the  enemy  :  and,  on  the  other  hand,  it  permits  or  tok> 
rates  every  aft  which  in  itfelf  is  naturally  adapted  to  promote  the 
objcft  of  the  war,  without  con fidering  whether  fuch  act  of  hof- 
tility  was  unnecefiary,  ufelefs,  or  fuperfluous,  in  that  particular 
inltancc,  unlefs  there  be  the  cleareft  evidence  to  prove  that  an  a- 
ceptlon  ought  to  have  been  made  in  the  cafe  in  queftion :  for 
where  there  is  pofitive  evidence,  the  freedom  of  judgment  no 
longer  exifts.     Hence,  the  pillaging  of  a  country,  or  rafraging 
It  with  fire,  is  not,  in  a  general  view  of  tl^  matter,  a  violation  oi 
the  laws  of  war;  but  if  an  enemy  of  much  fuperior  ftren|rth 
treats  in  this  matmer  a  town  or  province  which  he  might  cafilf 
keep  in  his  poilcfiion  as  a  means  of  obtain ir^g  an  equitable  s»nd 
:idvantagoous  peace,  he  is  univerlally  accufed  of  making  war  like 
a  furious  burbariai\.     Thus  tlie   wanton  dcilrucTiion  of  public 
monuments,  temples,  tombs,  fhitues,  paintings  &c.  is  abfolutelf 
condemned,  even  by  the  voluntary  law  of  nations,  as  never  being 
conducive  to  the  lawful  objcft  of  war.     Hie  pillage  and  dclbuc- 
tioii  of  towns,  the  devailation  of  the  open  country,  ravaging, 
fet:!::;^  iiro  to  lioivfe*-,  arc  meafures  no  lefs  odious  and  deicltabic 
on  v\::\"'  oc'canon  when  they  .ire  evidently  put  in  praftice  with- 
out abioliire  nccefilty  cr  at  lealt  very  cogent  reafons.   But  as  the 
pcrp.tr.iiors  of  fiirh  ourr;>;^eous  deeds  might  attempt  to  palliate 
them   uDi'icT   r-retcxt   of  dell-rvedly  punifhing   the  enemy,— be 
it  I^crc  ohU  rv.(^  th:it  the  n::tciral  and  voluntary  law  of  nation* 
does  not  .illv-'/  .js  ti)  inllift  fuch  punifliments,  except  for  cnoT- 
moi's  offences  n-viinlt  the  law  of  nations:  and  even  then,  it  is 
f;lorloiis  vy  li.lon  to  tlie  voiee  of  humanity  and  clcmencv,  when 
rigour  is  not  r.bu^luli-ly  n?'.eiTary.     Cicero  condemns  the  con- 
duel  c(  ills  ctuinirypv.-n  in  dellroying  Corinth  to  avenge  the  un« 
v/ori!iy  trcritment  olilivd  to  the   l^oman  embail'.uiors,  becaufc 
Rome  w.is  aMe  to  -.iislrt  tie  dignity  of  her  minilter?,  witl'.ous 
prccecdiiiLj  to  lueh  extreme  rigour. 
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Of  Faith  between  Enemies^ — of  Stratagems^  Artifices  in  War^ 
Spiesy  and  fome  other  Pra^iccs* 

THE  faith  of  promifes  and  treaties  is  the  baHs  of  the  peace     §  '74- 
of  nations,  as  we  have  (hewn  in  an  exprefs  chapter  (Book  ^^^^^ 
JL  Ch.  XV.)     It  is  facred  among  men,  and  abfolutely  eiTentiai  twccn  cne« 
to  their  common  fafety.    Are  we  then  difpcnfed  from  it  towards  nilcs. 
an  enemy?    To  imagine  that  between   two   nations  at  war 
«very  duty  ceafes.  every  tie  of  humanity  is  broken,  would  be  an 
error  equally  grofs  and  de(lru£tive.     Men,  although  reduced  to 
the  neceflity  of  taking  up  arms  for  their  own  defence  and  in 
fupport  of  their  rights,  do  not  therefore  ceafe  to  be  men.    They 
are  dill  fubjed  to  the  fame  laws  of  nature :— otherwife  there 
would  be  no  laws  of  war.     Even  he  who  wages  an  unjuft  war 
againft  us  is  (till  a  man  :  we  ftill  owe  him  whatever  that  quality 
teqfuires  of  us.     But  a  coniii£t  arifes  between  our  duties  towards 
ourfelveSj  and  thofe  which  conne£l  us  with  other  men.     The 
*it  to  fecurity  authorifes  us  to  put  in  praftice,  againlt  this  un« 

E  enemy,  every  thing  neceflary  for  repelling  him,  or  bringing 
to  reafon.  But  all  thofe  duties,  the  exercife  of  which  is 
not  neceiTarily  fufpended  by  this  confli£t,  fubfifl:  in  their  full 
force :  they  are  dill  obligatory  on  us,  both  with  refpe£t  to  the 
enemy  and  to  all  the  reft  of  mankind.  Now,  the  obligation  of 
keeping  faith  is  fo  far  from  ceafmg  in  time  of  war  by  virtue  of 
the  prdFerence  which  the  duties  towards  ourfelves  are  entitled  to, 
that  it  then  becomes  more  nece(rary  than  ever.  There  are  a 
thottfand  occafions,  even  in  the  courfe  of  the  war,  when,  in  or- 
der to  check  its  rage,  and  alleviate  the  calamities  which  follow 
in  its  train,  the  mutual  intereft  and  fafety  of  both  the  contend- 
ing parties  requires  that  they  (hould  agree  on  certain  points. 
'Wtiat  would  become  of  prifoners  of  war,  capitulating  garrifons, 
and  towns  that  furrender,  if  the  word  of  an  enemy  were  not  to 
be  relied  on  ?  War  would  degenerate  into  an  unbridled  and 
cruel  licentioufnefs :  its  evils  would  be  reftrained  by  no  bounds  y 
and  how  could  we  ever  bring  it  to  a  conclufion,  and  re-eilablifli 
peace  ?  If  faith  be  banifhed  from  among  enemies,  a  war  can  never 
be  terminated  with  any  degree  of  fafttV)  otherwife  than  by  the  to- 
tal deftru£tion  of  one  of  the  parties.  The  flighteil  difference,  the 
leaft  quarrel,  would  produce  a  war  fimiiar  to  that  of  Hannibal 
again(t  the  Romans,  in  which  the  parties  fought,  not  for  this  or 
that  province,  not  for  fovereignty  or  for  glory,  but  for  the  very  ex- 
iftcnce  of  their  refpeflive  nations  *.     Thus  it-is  certain  that  the 

*  "Dt  filute  certatum  eft. 
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faith  of  promifcs  and  treaties  is  to  be  held  facrcd  in  war  as  wc 
aj  in  peace,  between  enemies  as  well  as  between  friends. 
\v[-    ■''''  ^^^^  conventions,  the  treaties  made  with  a  nation,  are  broke 

livsairio*  or  annulled  by  a  war  arifing  between  the  contrafting  partici 
obitrvrd  either  becaufe  thofe  computls  arc  grounded  on  a  tacit  fuppofi 
tion  of  the  continuance  of  peace,  or  becaufe  each  of  the  partiei 
being  aurhorifed  to  deprive  his  enemy  of  what  belongs  to  hiff 
takes  from  him  thofe  rights  which  he  had  conferred  on  him  b 
treaty.  Yet  here  we  mult  except  thofe  treaties  by  which  ccrtaii 
things  are  (lipulated  in  cafe  of  a  rupture,  — as,  for  inftance,  thi 
length  of  time  to  be  allowed  on  each  fide  for  the  fubjedls  of  thi 
other  nation  to  quit  the  country, — the  neutrality  or  a  town  01 
province,  infurcd  by  mutual  confent,  &c.  Since,  by  treaties  ol 
tJiis  nature,  we  mean  to  proviile  for  what  (hall  be  obferved  in 
cafe  i)f  a  rupture,  we  renounce  the  right  of  cancelling  them  by  a 
declaration  oi*  v/ar. 

Vir:  tlic  f.r.ii'j  re;if)n,  all  promifes  made  to  an  enemy  in  the 
courle  of  a  v.ar  arc  obli^:atovy.     For  when  once  we  treat  wifli 
him  whilii  the  fwovd  is  unlhcathed,  we  ta'jitly  but  neccffarily 
renounce  all  power  of  breaking  tl:e  compact  by  way  of  com- 
penfaiion  or  on  account  of  tlie  war,  as   we  cancel  antccedcnL 
treaties:  othcrwile  it  \vou!vl  be  dning  nothing,  :i:id  there  woull 
be  an  abfuniity  in  treating  witii  the  enemy  ar  all. 
I  -6.         But  conventions  nr.ule  ilunii;{  a  war  a;c  lik'j  al!  other  com- 
''••^     pa<!.ts  and  treaties,  of  v/IiIlIi   the  re».ip;*ocaI  uljfcrvanee  is  a  laclt 
condition   (Hook  li.  v>  2;:r.)  :   v/e  aro  no  lo:  -icr  bt>und  to  obfcn-e 
th.cm  tov/artl ,  an  enemy  who  l:.i>  l.lniiclt'  brcn  the  firit  to  violate 
tlicm.     And  even  wiicic  ilieie  1^,  i:iu.liiun  of  two  iV^iarate  co:i- 
vcntio::ri  wliicli  arc  whol-v  uiK"MHiea:-d  wirli  each  t>thcr,— il- 
thouqh  we  ;ire  never  jii:l:n.;'.>i'j  i::  uiing  perfidy  on  the  plci  ol 
our  liaviij^;  U)  do  v/itli  an  cr.epiy  v/iio  has  broken  his  wotil  on  a 
foriJK.r  occ.-:!:.»;i,  \vj  :r..iy  !icv'jri!i::i'jLi    fufivvid    tl'.e  e licet  i'-' ^ 
nr.Mr.ifv:  in  crdw  lo  c  jriVin.-!  Kirn  to  iv-p.ilr  i\ir.  briMcIi  of  falw'»i 
«ncl  Vv'uit  \Vv'.  ;i.4-. c  proniiuci  }:ir.i  may  hi*  detained  by  way  i»f  J"^" 
i:uri;-,  liij  hv  U.\^  if.vcn  1  ;tM.i(.L!;".i  fur  his  perfuly.    Thus,  utMf 
lakl;..    .)f  X.!:/.  ir  i.i    i("-^)Sy  ^Kj  l\]\\.'[  cf  Knul.md  eauied  inaiib^i 
hvuiilii-.-.^  L'»  ■"•   i'.ir   ij:'.di.T  .irrv.*:,  i;!id,  n-otwithlbiniling  the  capi- 
tiii.iiloi.j    ilvi.i'i.ievl    iilin    y.iiroritr,   f.^r   the    purpoic    of  OL»!i;;ii"'g 
i'Liiice  u»  make  rv'p.r.'atlr.n  fur  i1:j  i::r'rac"tLunsof  the  Ci^pitulili'J*"-' 
oi  Dixnuitlo  a;. a  Dcinfe  '. 

(^...•)d-t.il'.::  Ciiiilr.ls  not  on!v  i:i  i:;c  obfervance  of  our  pronnics 
h;iL  ..Ifolii  ::ui  il:\.-civii\;;  on  fiicli  oCvaHoiis  as  lay  u^  iindcranyW' 
v.f  oLi'r.'rloii  to  l'.iif.*k  Lii-:  truth.  From  tiiib  fubjccl  ariicsaquci" 
t  ..  ,  v/!.i.  h  ii.is  b.:e:i  v.-arn.iy  dcbateJ.  in  fjrnuT  days,  and  which 
■  /v.  ;rfd  !■>'•:  .i  lirti-:  i.itricat-?  at  a  time  whe;^  peojile  did  not  tint^f' 
;a':\  '.•.it Hi-  .:ij::m:v-  iJc-o  rvfpccling  tlie  n:itL!!e  of  a  /.r.  vS:verii 
-  .!.  i  .,  '.Jiii  ^'i  K .v'ii'Jiy  di\'nes,have  n}ade  truth  a  kind  of  ileiiy»^'' 
**  ii;-.  i:.  ■Ji"  *::,  -.  '.v:.  ..:kc,  aiic.  independently  of  itj  co:jleouci:cci)^'* 
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owe  a  certain  inviolable  refpeft.  They  have  abfolutely  conilemned 
every  fpeech  that  is  contrary  to  the  fpeaker's  thoughts : 
they  have  pronounced  it  to  be  our  duty,  on  every  occafion 
when  we  cannot  be  filent,  to  fpeak  the  truth  according  to  the 
bed  of  our  knowledge,  and  to  facrifice  to  their  divinity  our 
dcarcft  intcrefts,  rather  than  be  deficient  in  refpefl  to  her.  But 
philofophers  of  more  accurate  ideas  and  more  profound  pene- 
tration have  cleared  up  that  notion,  fo  ccnfufed,  and  fo  falfc 
in  its  confcqucnccs.  They  have  acknowledged  that  truth  in 
general  is  to  be  refpeclecl,  as  being  the  foul  of  human  fociety, 
the  bafis  of  all  confidence  in  the  mutual  intercourfe  of  men, — 
and,  confcqucntly,  that  a  man  ought  not  to  fpenk  an  untruth, 
even  in  matters  of  inciifFerence,  lell  he  weaken  the  refpeft  due 
to  truth  ill  general,  and  injure  hlmfclf  by  rendering  his  veracity 
qucftionable  even  when  he  fpeaks  fcrioufly.  l^ut  in  thus  ground- 
ing the  refpeft  due  to  truth  on  its  efFcdls,  they  took  the  right 
rqad,  and  foon  found  it  eafy  to  diftinguifli  between  the  occafions 
when  we  are  obliged  to  fpeak  the  truth,  or  declare  our  thoughts, 
and  thofe  when  there  exills  no  fuch  obligation.  The  appellation  of 
Hes  is  given  only  to  the  words  of  a  man  who  fpe-.iks  contrary  to 
his  thoughts,  on  occafions  when  he  is  under  an  obligation  to 
fpc2»:  the  truth.  Another  name  fin  Latin,  faiiilcqinum  *)  is  ap- 
plied to  any  falfe  difcourfe  to  perfons  who  have  no  right  to  in- 
fill on  our  telling  them  the  truth  in  the  particular  cafe  in 
quedion. 

Thcfe  principles  being  laid  down,  it  is  not  difficult  to  afcer- 
tain  the  lawful  ufe  of  trutli  or  falfehood  towards  an  enemy  on 
particular  occafions.  Whenever  we  have  exprefsly  or  tacitly 
engaged  to  fpeak  truth,  we  are  indifpenfably  obliged  to  it  by 
that  faith  of  which  we  have  proved  the  inviolability.  Such  is 
the  cafe  of  conventions  and  treaties: — it  is  indifpenfably  necef- 
fary  that  they  (liould  imply  a  tacit  engagement  to  fpeak  the 
truth  :  for  it  would  be  abfurd  to  allege  that  we  do  not  enter  into 
any  obligation  of  not  deceiving  the  enemy  under  colour  of  treat- 
ing with  him  : — it  would  be  downright  mockery, — it  would  be 
doing  nothing.  We  arc  alfo  bound  to  fpeak  the  trutli  to  an 
enemy  on  all  occafions  when  wc  arc  naturally  obliged  to  it  by 
the  laws  of  humanity, — that  is  to  fay,  whenever  the  fuccefs  of 
our  arms,  and  the  duties  wc  ov/e  to  ourfclves,  do  not  claih  with 
t]ie  common  duties  of  humar.iry,  fo  as  to  fufpcnd  their  force  in 
the  prefent  cafe,  and  difpcnfe  with  our  performance  of  them. 
Thus,  when  wc  difmifs  prifoners  either  on  ranfom  or  exchange, 
it  would  be  infamous  to  point  out  the  worll  road  for  their 
inarch,  or  to  put  them  in  a  dangerous  one  :  and  fhould  the  hof- 
tile  prince  or  general  inquire  after  a  woman  or  child  who  is  dear 
to  him,  it  would  be  Icandalous  to  deceive  him. 

But  when,  by  leading  the  enemy  into  an  error,  either  bywords      ?  ^7^* 
in  which  we  are  not  obligeil  to  fpeak  truth,  or  by  fome  feint,  we  arVda^fin^Vs 

in  war. 
♦  /a-y;;.-7vjr,  f-lfe-rprdhtng-,  Bntrotli,  fnlfohood. 
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can  gain  an  advantage  in  the  war,  which  it  would  be  lawful  to 
feek  by  open  force,  it  cannot  be  doubted  that  fuch  a  proceeding 
is  perfe£lly  judifiable.  Nay,  fince  humanity  obliges  us  to  prefer 
the  gcntlcft  methods  in  the  profecution  of  our  rights, — if,  by  a 
ftratagem,  by  a  feint  void  of  perfidy,  we  can  make  ourfeives 
mailers  of  a  (Irong  place,  furprife  the  enemy,  and  overcome  him,  it 
is  much  better,  it  is  really  more  commendable}  to  fucceed  in  this 
manner,  than  by  a  bloody  fiege  or  the  carnage  of  a  battle*.  Buti 
the  defire  to  fpare  the  efTufion  of  blood  will  bv  no  means  autho- 
rife  us  to  employ  perfidy,  the  introdudion  or  which  would  be 
attended  with  confequences  of  too  dreadful  a  nature,  and  would 
deprive  fovereigns,  once  embarked  in  war,  of  all  means  of  treat- 
ing together,  or  reftoring  peace  (§  J  74). 

Deceptions  pradifed  on  an  enemy  either  by  words  or  anions, 
but  without  perfidy, — fnares  laid  lor  him  confillent  with  the 
rights  of  war, — are  Jlraiavcms^  the  ufe  of  which  has  always  been 
acknowledged  as  lawful,  and  had  often  a  great  fhare  in  the  glory 
of  celebrated  commanders.  The  king  of  England,  William  Iff. 
having  difcovcrcd  that  one  of  his  fecrctaries  regularly  fent  intel- 
ligence of  every  thing  to  the  hoftile  general,  caufcd  the  traitor  to 
be  fecretly  put  under  arreft,  and  made  him  wiite  to  the  duke  of 
Luxeniboi'r;(,  tliat  the  next  day  the  allies  would  make  a  general 
forage,  fupported  by  a  large  body  of  infantry  with  cannon :  and 
thivS  artifice  lie  employed  for  the  purpofe  of  furprifing  the  French 
army  at  Stoinkirk.  But,  through  the  aftivity  of  the  Frcndi  ge- 
neral, niui  tlie  courage  of  his  troops,  though  the  meafures  were 
If  .irJri! ;  cv.iUiived,  the  fucccf;?  was  not  anf\vcrablc-^. 

111  tlv'j  ufc  k\  ilratiigcm.-,  wc  (liould  refpcft  not  only  the  fairh 
due  to  :i:i  erumy,  but  :\Iib  tr.c  rights  of  human  itVj  and  carefully 
'a\c.ici  doing  iirings  t!ie  iiitrocliKfliun  of  whi«  h  would  be  pcnii- 
cit^v.s  tc»  iii.i.-.kind.  Shice  the  comnH-ncement  of  hollilitics  bc- 
IV. ;on  i'saiiee  and  Englaiul,  an  Englilh  frigate  is  fivid  to  have 
.:;  ].'M:\  1  t-ir"  C;:l;ils,  nr.d  n^.ivJ.e  fignals  of  diilrcfs  with  a  view  of 
licjt--, ....  «at  ibme  vellel,  and  actually  feizcd  a  boat  r.ml  foir.e 
i'.i'.i-..-..  ■.  ;:o;L:c:icioui!y  came  to  her  aflilcanee.  If  the  1\\<X  be  truf, 
\,\\:X  .::iv.  oriiiv  Itratagjm  deierves  a  ieverc  punilhment.    It  rcniia 

•  "■'.'•.  .-. ..  .1  ti-  ,c  wJ.'ii  tbolV  will)  w:rc  t  il<fn  In  attrr.-.rti-ij;  to  f:2rpr'f:J 
t;     .iw.r     I   .:  •<•  .1  In  i.-o-,  prince  Aluuricc  a'Tf.:i']'tcvi  tt>  take  Vtn!  ■   '-7 

::.;•:•  .  :  •  .  .:'. ...;!  '.  i!- .i  ;  :.:i '  lime  o!"  his  ri;;.ii  b'.i::p  made  rr;l«:2Kr- i>«i  t.'-- 
«  :  ...  .'.  '*  v..  I  .1  ■  .  .:-;.  1 : .  ^:_..ri.,— t::c  rautL.-.I  cor.liiit  «  f  tl  l  j»uit::*  huv'.ig 
'•  i  ■.-■  »!  :■•  i  1  :'.t  I  I./.-  r.;  -.  ;..  (.nl  ;•  ro  obvi.it.'  u..nLrii>  «'f  t'.HS  Li.Al.  *  i^Cn-l-- 
;•!■..  .'i  tj.-  J'i.u.in.  •  .  ['■  !-.ct!.<  ri;!ij('':-.)  Sinic  that  t:'.ne  tli-J  ru'r  hiS  b<c3 
c!  ..  .  ■  J  :  -^  •  r.lLis',  r.ili  :..:%  iv.t  ii  \v!:u  .::•  jV]  r  t'>  lV.--;!!»  a  ♦■  \v;;  i';  v.t:.'.  cf 
»••  .  v..  .  ..".:  :»;,  w.  i-i..  •:  1  \:\^  tA..:,  tz.aLcJ  ii.  :i  ».'.l:*Vrc;::  ir.iiir.if  «  ". 
I  :  ■  ;.  !,i'.:;i ;  ;  »'.!.■:  l!.;.,  y.\..\  'in  !-  i:.  i.'t  ,.(.»../■ -liA-'i  tu  u.  i'.-ii  aiul  liv.m.  n  iy.  NV- 
"•  ■;'  1  .  i  •"•'^y  v'.rc  Ii  '.ii!;-.  .:  o,  or  I::-i  tiri|:I-'y'<i  :■'  .^•:.Iy.  rlicy  %*«-':.u  i"- 
:•  ..■  ■  i;^>-;  a:  tl  \\\.  ii  ]■  ri  i.-  •  v.hut  wr^.tiuo  !iv.-.  ri";  :  t'l  I  •'.-»  r..  r,  in:"/ 
.■•.'..  .   r.:..I   ;!..-.i  Iul!:  1"..v-:.:)  v.;.>.  r.l  d  Uiv;  iJ-  irc}  .  who  w :  :\;  '.":•:■.:»/ 

L  .  •■  •■  i  •■;  :  I.;  .1  I'AN  ii  "a  tl;c  ih.:.»>  <-.l  \\x  i-.i^.r.:  !'  v..  li.-l  I.  »;i. '.c  .'.i  i-.  ••' 
:•■  -,  :.  1:.  '.  '.jii  ■':■  ;::rt '.vtic- III .  ! :  ill  ;•.  linu:  ni"  prr;  >.:,.'.  ].c.iCi' ;  a:.]  ;''^  >•- 
V  y  :  i  '.•..»«<  uvL  i  j\. ..  I.i  v.x  t..  Aw\*:  j  r  (i'. n^va,  ucic.Vwi  iliv:  ru;i:4!.;iiiu:  **• 
(.    ..-.  vi:  !.^^:Yl^::iC:ci(...t:■::.l.      .S..  j-.i^.  ;-._, 
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to  damp  a  benevolent  charity  which  (hould  be  held  fo  facred  in 
he  eves  of  mankind,  and  which  is  fo  laudable  even  between 
enemies.  Befides,  making  ilgnals  of  didrefs  is  alking  affiilance, 
and,  by  that  very  a£iion,  promifing  perfeA  fecurity  to  thofe  who 

£'vc  tne  friendly  fuccour.    Therefore  the  action  attributed  to 
at  frigate  implies  an  odious  perfidy. 

Some  nations,  even  the  Romans,  for  a  long  time  profefled  to. 
defpife  every  kind  of  artifice,  furprife,  or  (tratagem,  in  war;  and 
others  went  fo  far  as  to  fend  notice  of  the  time  and  place  they 
had  chofen  for  giving  battle  *.  In  this  conduct  thej*c  was  more 
gcnexofity  than  prudence.  Such  behaviour  would  indeed  be  very 
uudable9  if,  as  in  the  frenzy  of  duels,  the  only  bufmefs  was  to 
difplay  perfonal  courage,  ^ut  in  war  the  oh}c£t  is  to  defend 
onr  country,  and  by  force  to  profecute  our  rights  which  are  un- 
juftly  witb-beld  from  us :  and  the  fureft  means  of  obtaining  our 
end  are  alfo  the  mod  commendable,  provided  they  be  not  unlaw- 
ful and  odious  in  themfelvesf .  The  contempt  of  artifice,  ftra- 
ItgeTO)  and  furprife,  proceeds  often,  as  in  the  cafe  of  Achilles, 
from  a  noble  confidence  in  perfonal  valour  and  (Irength :  and  it 
mud  be  owned  that  when  we  can  defeat  an  enemy  by  open 
force  in  a  pitched  battle,  we  may  entertain  a  better-grounded  r 

belief  that  we  have  fubdued  him  and  compelled  him  to  fue  for 
peace,  than  if  we  had  gained  the  advantage  over  him  by  furprife, 
^as  livy  %  makes  thofe  generous  fenators  fay,  who  did  not  ap- 
prove of  the  infincere  mode  of  proceeding  which  had  been 
adopted  towards  Perfeus.  Therefore,  when  plain  and  open 
courage'  can  fecure  the  vi£iory,  there  are  occaGons  when  it  is 
preferable  to  artifice,  becaufe  it  procures  to  the  (late  a  greater 
amd  more  permanent  advantage. 

The  employment  of  fpies  is  a  kind  of  clandeftine  pra£lice  or  ^  1.9. 
deceit  in  war.  Thefe  find  means  to  infinuate  themfelves  among  Spies. 
the  enemy,  in  order  to  difcover  the  (late  of  his  afiairs,  to  pry  into 
his  defigns,  and  then  give  intelligence  to  their  employer.  Spies 
are  generally  condemned  to  capital  puni(hmcnt,  and  with  great 
juftice,  fince  we  have  fcarcely  any  other  means  of  guarding 
againft  the  mifchief  tliey  may  do  us  (§  i5i).  For  this  reafon,  a 
man  of  honour,  who  is  unwilling  to  expofe  himfelf  to  an  igno- 
minious death  from  the  hand  of  a  common  executioner,  ever 
declines  ferving  as  a  fpv  :  and  moreover  he  looks  upon  the  oilice 
as  unworthy  of  him,  oecaufe  it  cannot  be  performed  without 
feme  degree  of  treachery.  The  fovereign,  therefore,  has  no 
right  to  require  fuch  a  (ervice  of  his  fubje£ls,  unlefs  perhaps 

*  This  was  the  pra6lice  of  the  ancient  Gauls.    Sec  Livy.— It  U  faid  of  Achillct, 
chat  he  was  for  fi^ibting  openly,  and  noc  of  a  difpofition  to  couccal  himfelt  m  the 
iamottS  wooden  horfe  whKh  proved  ftital  to  the  Trtijaris:— 
lUe  non,  inclufus  eqiio  Minervae 
Sacra  mer.tito,  mnlc  fcrialos 
Troas,  et  Ixtam  Priami  chorcis 

Fajlci  ct  aulam ; 
Sed  palani  capt>e  gravis  ....    Hor.  lih.  iv.  od.  6. 
f  Vii^.  iEfi.  il  390,  I  Tit.  Liv.  lib.  jilii.  c^tp.  47* 

B  b  4.  in 


376  FAITH  BETWEEN  EMEMOES.  B.JB: 

in  fome  fingular  cafe,  and  tHat  of  the  hi^eft  importaliee.  tt 
remains  for  him  to  hold  out  the  temptation  of  a  ttmad^  «8 .« 
inducement  to  mercenary  fouls  to  engage  in  the  bafindk'  Jf 
thofe  whom  he  empiojs  make  a  Tolantary  tender  of  tiiar  ftr- 
vices,  or  if  they  be  neither  fubjed  to  nor  in  any  wife  cohpcQrf 
with  the  enemy,  he  may  unqueftionaUr  take  advantage  of  *dieir 
exertions,  without  any  violation  of  juiiice  or  honour.  Bn^iait 
hwful,  is  it  honourable,  to  folicit  the  enemy's  fubiefb  to  Uk js 
fpies,  and  betray  him  ?  I'o  this  queltion  flie  foUowinjg'ftSn 
will  fiimifh  an  anfwer.  .  i 

c&nMT  ^^  ^  ^^^^  ^"  general  whether  it  be  lawful  to  feduce  ^'pl»^ 
^^^^^^my's  men,  for  the  purpofe  of  enganng  them  to  tranlgid&'tt^ 
the  enemy's  duty  by  an  infamous  treachery?  rlere  a  diftin£Bon  mA^-kt 
fcoyk.  made  between  what  is  due  to  the  enemy  notwithftandnjj  M 
ftate  of  warfare,  and  what  is  required  by  the  internal  bws  of 
confcicnce,  and  the  rules  of  propriety*  We  may  lawfully  Oi- 
dcavour  to  weaken  the  enemy  by  all  poflible  means  (§  tji\ 
provided  they  do  not  zStOt  the  common  fafety  of  human  foan^ 
as  do  poifon  and  aflaflination  (§  155).  Now,  in  feducing  a  fab- 
jeA  to  turn  fpy,  or  the  governor  of  a  town  to  deliver  i^  up  to  ns, 
we  do  not  ftrike  at  the  foundation  of  the  common  fafety  snd 
welfare  of  mankind.  SubjcAs  afling  as  fpies  to  an  enemj  do 
not  caufe  a  fatal  and  unavoidable  evil :  it  is  poflible  to  suaid 
againft  them  to  a  certain  degree ;  and'  as  to  the  fecuricy  of  fbr- 
trcfles,  it  is  the  fovercign's  bufinefs  to  be  careful  in  the  choice  of 
the  governors  to  whom  he  intrufts  them.  Thofe  meafures, 
therefore,  are  not  contrary  to  the  external  law  of  nations;  nor 
can  the  tncniy  complain  of  them  as  odious  proceedings.  Ac- 
cordingly they  arc  pradlifcd  in  all  wars.  But  are  they  honour- 
able, and  compatible  with  the  laws  of  a  pure  confcicnce?  Cer- 
tainly no:  and  of  this  the  generals  thcmfelves  are  fenfiUe,  tf 
they  are  never  heard  to  boaft  of  having  pra£lifed  them.  Seducing 
a  fubje^t  to  betray  his  couxitry,  engaging  a  traitor  to  fet  fire  to 
a  magazine,  tampering  with  the  fidelity  of  a  governor,  entidng 
him,  perfuading  him  to  deliver  up  the  town  intruded  to  hii 
charge,  is  prompting  fuch  perfons  to  commit  deteftable  crimes. 
Is  it  honourable  to  corrupt  our  mod  inveterate  enemy,  and  tempt 
him  to  the  commiffion  of  a  crime  ?  If  fuch  pra£lices  are  at  all 
excufable,  it  can  be  only  in  a  very  juft  war,  and  when  the  imme- 
diate objcft  is  to  fave  our  country  when  threatened  with  ruin  bf 
a  lawlefs  conqueror.  On  fuch  an  occafion  (as  it  (hould  fcem) 
the  guilt  of  the  fubjcft  or  general  who  fhouKl  betray  his  fovereign 
when  engaged  in  an  evidently  unjull  caufe,  would  not  be  of  fo 
very  odious  a  nature.  He  who  hinifelf  tramples  upon  juftice 
and  probity,  deferves  in  his  turn  to  feel  the  cftefts  of  wickedncfc 
and  perfidy*.  And  if  ever  it  is  excufable  to  depart  from  the  ftrift 

rules 

*  Xenophon  very  prcperly  exprelTes  the  rcafons  which  render  trcachcrr  detet 
table,  and  which  authorifc  ua  to  reprers  it  by  other  nicai:&  than  open  force. 
•♦  Treachery  (fays  hs)  is  mo.c  drcailfui  than  open  w*r,  In  t>ri.i»oruun  »•  it  i$ niort 

**  dUL^uit 
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rules  of  honour,  it  is  againfl  fuch  an  enemy,  and  in  fuc  h  an  ex- 
tremity. The  Romans,"  whofc  ideas  concerning  the  ri;;hts  of 
war  were  in  general  fo  pure  and  elcvateti,  did  not  approver  of 
fnch  clandeftine  prafticcs.  They  made  no  account  of  the  conful 
Csepio*s  viftory  over  Viriatus,  bccaufc  it  liad  been  obtained  by 
means  of  bribery.  Valerius  Maximus  afferts  that  it  was  (iaincd 
with  a  double  perfidy  "^ ;  and  anotlicr  hiilorian  fays  that  the  fe- 
Date  did  not  approve  of  it  f. 

It  is  a  diflerent  tMi:g  merely  to  accept  of  the  offers  of  a  traitor.     ^  jgy. 
We  do  not  ftducc  him  :  and  wc  may  take  advantage  of  his  crime,  Whw"htr 
while  at  the  fame  time  wc  dcteft  it.     Fugitives  and  dcferters***'^"/'^'"^ 
commit  a  crime  againlt  their  fovereign ;  yet  uc  receive  and  har-  j^ij  beic- 
bour  them  hy  the  rights  of  'iuar^  as  the  civil  law  expreflcs  it^.cepce<L 
If  a  governor  fells  himfclf,  and  offers  for  a  fum  of  money  to  de- 
liver up  his  town,  flull  wefcruple  to  take  advantage  of  his  crime, 
and  to  obtain  without  danger  what  we  liave  a  right  to  take  by 
force?  But  when  wc  feel  ourfelves  able  to  futceed  without  the 
lEftance  of  traitors,  it  is  noble  to  rejeft  their  offers  with  detefta- 
tion.*    I'he  Romans,  in  their  heroic  ages,  in  thofe  times  when 
diey  ufcd  to  difplay  fucli  illuftrious  examples  of  magnanimity  and 
rirtue,  conltantly  rejected  with  indignation  every  advantage  pre- 
fented  to  them  by  the  treachery  of  any  of  the  enemy's  fubjcfts. 
They    not    only   actiuaiiited    ryrrhus   with    the  atrocious   dc- 
Egn  of  his  phyfici.in.  but  alfo  refufed  to  take  advantage  of  a  Icfs 
heinous  crime,  and  fcnt  back  to  the  Falifci,  bound  and  fettered, 
a  traitor  who  had  offered  to  deliver  up  the  king's  children  §. 

But  when  inrellinc  divilions  prev:;il  among  the  enemy,  we 
may  without  fcruplc  hoM  a  correfpondence  witii  one  of  the  par* 
ties,  and  avail  ourfelves  of  the  ri^^ht  which  they  tliink  they  have 
to  injure  the  oppofite  pjrty.  Thus  we  promote  our  own  inter- 
efts,  without  feducinir  any  pcrfon  or  bei:ig  in  anywife  partakers 
of  his  guilt.  If  we  t;ikc  advantage  of  his  error,  tiiis  is  doubtlefs 
lllowable  again  it  an  enemy. 

Deceitful  intelli^jcnce  is  that  of  a  man  wlio  feigns  to  betray     &  ipi. 
iui  own  party,  with  a  view  of  drawing  the  enemy  into  a  fnare.  Due  t  uJ 

in-clh- 

■  difikulc  to  piaM  .ij^'infl  c^  'n,?r«nnir  r1ot«  »han  .ip-.inft  an  np-n  iitick  :  it  i^  alfi  ^""*^ 
<■  more  odiout.  bec.iu£c  mei.  ci  ^*^c^  in  uvcrt  huftilit-.i-N  nuy  ug.^in  trrat  ti^cthcr, 

*  and  come  tn  a  u:::^ic:  r:cM..w.'.:^[iun,  vkh<.icus  iiuhiKiy  w^tii  viiiturc  t«i  cr«.jt  with 

*  or  rcpofc  any  -■■n:^iLn^..  r.  ar.ua  uhutu  he  lu-*  likc  t^uiiJ  guilt,  vi  tica«.!.c:y.'* 
RUL  Gnec.  lib.  ii.  cp.  ; 

*  ViiLtci  ctijrn  L.-Ldi.  >i:u',<iiccin  p'.'r6Ji.v  acmfationem  rrccpic:  in  amici*.  qund 
eonun  muuiliuk  .!;t(  -  .!:v. --.i  i:c  ;  v\  f^  .">  rv:lio  L.X]'uine  ciinli.!i-,  ^ni.:  :«  LcLr  t 
^juaauiftT,  irRput..:j:i.  v.'.::.X  ..  I'j  :,  \..i<i:ij::.qi:t  r.(.<ii  ii<ci  u;t,  f.  u  rmit  lih.  ic. 
^Kp.  6.  Alhnu^h  ihi«  :ii.i.it  .r  tn  nis  tn  he  i.)::^  tt)  ji^rthcr  hraJ  th^c  or  j^lVjlTjiii- 
Sob),!  iievcith.ic!s<;ui'rc  .:  ti.r..  b.-ctuh:  it  uor->  unt  ^pp.  ir  :roxn  •ichrr  author* 
hat  Caepio  hai  ir.Ju:rd  Nir-.tu/s  1-j;Jut»  :i»  atT.fiinatc  h.xii.  A:uooj(  o;her%«  fee 
Curopiut,  lib.  v:.  cap.  8. 

JQux  vidorij,  4uia  t:nip:j  era:,  a  fcn^ru  ntn  probati.    Au^jr  de  V.rii  U- 
,     .cip.  71. 

J  TracM'uj=jn  ju:c  I't'.li  r. cijimuv.  Dij;ciUl.  xH.  lie  i,  lii  ai!«;uir.  Rer.  IX^ra. 
ieg.  CI. 

{  Eudcm  6>:e  ini!:-atiirn  Pyirhn  rc^i  m: 'icum  rhx  <\u%  In^.A  taxcm  \  c.dc:n 
f44cia  vixictutn  :r«u  luui  i  r.o.;.:^m  i*bcrcruu  regik    Ta.  Lit.  lib.ilji.  cap  4'- 

If 
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If  he  does  this  deliberately,  and  has  himfelf  -made  the  BrSLcmr^ 
tures,  it  is  treachery,  and  an  infamous  procedure:  but  an.oqccb 
or  the  governor  of  a  town,  vhen  tampered  with  by  the  eqgetff^ 
'    niay*  on  certain  occafions,  lawfully  feign  acguieiceacc  to  thjr  p^Blr 
pofal  with  a  view  to  deceive  the  fcducer :  an  infult  is  ofiS^rj^  t§ 
jaim  in  tempting  his  fidelity  ;  and  to  draw  the  tempter  i^uj^  tj^i 
fnare,  is  no  more  than  ajuft  vengeance.  By  this  cpndif.f^  hf  .90b 
ther  violates  the  faith  of  promifes,  qor  impairs  the  happuiji;!)  ^ 
mankind:  for  criminal  engagements  are   aoTolutely  void,  syid 
ought  never  to  be  fulfilled ;  and  it  would  be  a  fojrtunaie  ci^ufpr 
ftance  if  the  promifes  of  traitors  could  never  be  relji^  on;,.  [iM 
were  on  all  fides  furrounded  with  unceruinties  an4.di|Qj)^ 
Therefore  a  fuperior,  on  information  thajt  the  enemy  i^  t^ninfim 
the  fidelity  of  an  officer  or  foldier,  makes  ho  fcruple  cf  ordj^r^ 
that  fubaltern  to  fei^n  himfelf  gamed  over,  and  to  arraiige  hjn 
pretended  treachery  fo  as  to  draw  the  enemv  into  an  ajnbufea49* 
Fhe  fubaltern  is  obliged  to  obey.     But  wnen  a  dire£l  atteapt 
is  made  to  feduce  the  commander  in  chieft  a  man  of  honour  gci^ 
rally  prefers,  and  oug^  to  prefer,  the  alternative  of  c|:pli(iilf 
and  indignantly  rejeding  fo  difgraceful  a  propofid  *• 


CHAP.    XI. 


Of  the  Sovereign  who  wages  an  unjujl  War. 

I  181.     T  TE  who  is  encaged  in  war  derives  all  his  right  from  die 
Anuhjuft    JljL  juftice  of  his  caufe.     The  unjull  adverfary  who  attacks 
war  gives    or  threatens  him, — who  with-holds  what  belongs  to  him,— in  s 
whatever.    ^^'^»  ^^°  ^^^^  ^*"^  ^'^  injury, — lays  him  under  the  neceflitjof 
defending  himfelf,  or  of  doing  himlclf  juftice,  by  force  of  arms: 
he  authorifes  him  in  all  the  adls  of  hofliiity  neceflfary  for  obtain- 
ing complete  (atisfa£)ion.     Whoeier  therefore  takes  up  aros 
without  a  lawful  caufe,  can  abfolutely  have  no  right  whatever: 
every  ad  of  hoftility  that  he  commits  is  an  zQl  of  injuftice. 
$  1^4*         He  is  chargeable  with  all  the  evils,  all  the  horrors  of  the  wai^: 
Great  fjuiit  ^11  the  cfi^ufion  of  blood,  the  defolation  of  families,  the  npiw> 
wigif who '  ^'^^  a6ts  of  violence,  the  ravages,  the  conflagrations,  arc  to 
undertakes  works  and  his  crimes.    He  is  guilty  of  a  crime  againft  the  ene- 
it. 

♦  When  the  dakc  of  Parma  was  eng^bgcd  in  the  ficrc  of  Bcrgen-op-zoonit  tvo 
Spanilh  prifoners,  who  were  confined  in  u  fi.rt  near  the  town,  attempted  tog*^ 
over  a  tavern-keeper,  and  an  r.ngljfa  foluier,  to  betray  that  foit  to  the  dakc* 
Thcfe  men  having  acquainted  the  j^ovtrnorwith  the  circumOance,  received  orifc'* 
from  him  to  feign  acqtiiefccnce  ;  :.nd,  accordin^jlv,  having  n'.r.de  all  their  anaDge* 
ment*.  with  the  dnke  of  Parma  for  tlic  furprif..!  of  the  fort,  they  gave  notice  « 
every  particular  to  the  governor.  lie,  in  coufi:quence,  kept  hinifei?  prepartdt* 
give  a  prop>er  reception  to  the  Sprfniard-,  who  Irll  into  the  fiarc,  and  loft  n*** 
three  ihoiifand  men  on  the  occaliou.  Giotius,  iliii.  cf  the  Difiurb.  in  iheKcthtf- 
lar'ds.  b'Juk  i. 
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mjf  whom  he  attacks,  opprefles,  and  maflacreSi  without  cauCe : 
he  u  guilty  of  a  crime  againft  his  people,  whom  he  forces  into 
mBt%  of  injaftice*  and  expofes  to  danger,  without  reafon  or  ne« 
ccificy, — againft  thofe  of  his  fubje£U  who  are  ruined  ordiftrefled 
by  the  war,-~who  lofe  their  lives,  their  property,  or  their  healths 
in  confequence  of  it :  finally,  he  is  guilty  of  a  crime  againft 
mankind  in  general,  whofe  peace  he  difturbs,  and  to  whom  he 
fiett  a  pernicious  example.  Shocking  catalogue  of  miferies  and 
crimes  !  dreadful  account  to  be  given  to  tlie  king  of  kingSy  to 
the  common  father  of  men !  May  this  flight  (ketch  ftrike  the 
eyes  of  the  rulers  of  nation8,<T-of  princes*  and  their  minifters  ( 
Why  may  not  we  cxpc£t  fome  benefit  from  it  ?  Are  we  to  fup- 

Cofe  that  the  great  are  whoUv  loft  to  all  fentiments  of  honour,  of 
umanity*  of  duty,  and  of  religion  ?  And  fliouid  our  weak  voice, 
throughout  ihe  whole  fucceflion  of  ages,  prevent  even  one  lingle 
war,how  glortoufly  would  our  ftudies  and  our  labour  be  rewarded ! 

He  who  does  an  injury  is  bound  to  repair  the  damage,  or  to    ^  ,g^, 
Inake  adequate  fatisfa£tion  if  the  evil  be  irreparable,  and  even  to  Hu  oUigi- 
fubmitto  punifhment,  if  the  punifliment  be  neceflary,  either  as^^^^ 
an  example,  or  for  the  fafety  of  the  party  offended*  and  for  that 
of  human  fociety.     In  this  predicament  ftands  a  prince  who  ia 
the  author  of  an  unjuft  war.    He  is  under  an  obligation  to  re- 
ftore  whatever  he  has  taken, — to  fend  back  the  prifoners  at  hi^ 
own  expenfe, — to  make  compenfation  to  the  enemy  for  the  cala- 
mities and  lofles  he  has  brought  on  him, — to  rcinliatc  ruined  fa- 
milies, *-to  repair,  if  it  were  polTible,  the  lofs  of  a  father,  a  fony 
a  bufband. 

But  how  can  he  repair  fo  many  evils  ?  Many  are  in  tlieir  own    $  |96. 
natiue  irreparable.    And  as  to  thofe  which  may  be  compenfated  l^ifficulty 
by  an  equivalent,  where  (hall  the  uniull  warrior  find  means  ^Jh^^^r* 
fmmifli  an  indemnification  for  all  liis  acls  of  violence.^  Thehchatdom. 
prince's  private  property  will  not  be  fuificicnt  to  anfwer  the  de- 
mands.    Shall  he  give  awav  that  of  his  fubjcAs  ?^It  does  nof 
belong  to  him  ?  Shall  he  (acrifice  the  national  lands,  a  part  of 
theftatc?— But  the  Hate  is  not hii  patrimony  (Book  L  §  91}  :  he 
cannot  difpofe  of  it  at  will.     And  al*.huu<:h  the  nation  be,  to  a 
certain  degree,  refponfiblc  for  the  z€ts  of  her  ruler,— *yet  (ezclu- 
live  of  the  injullice  of  puniihing  her  dircclty  for  faults  of  which 
flie  is  not  guilty)  if  flic  is  Tcfponfible  for  her  iovcrcign's  ads,  that 
refponGbility  only  regards  other  nations^  who  look  to  her  for  re- 
drcfs  (book  L  §40,  Book  II.  §^  81,  82):  but  the  fovereign 
cannot  throw  upon  her  tlic  puniihrncnt  due  to  hi^  unjuft  deeds^ 
nor  dcfpoil  her  in  order  10  make  reparation  fur  them.     And» 
vrcrc  it  even  in  his  power,  would  this  waih  away  his  guilt,  and 
leave  him  a  clear  conicicncc?    Though  acquitted  in  tlie  eyes 
of    the    enemy,  would  he  be  fo   in   the  eyes  of   his  people? 
It   is  a   flrari^c  Lii.d  ot  jutllce  which  prompts  a  man  to  make 
reparation  i'jr  hi^  ow::  ir.iulccds  at  the  expenfe  of  a  third  per« 
fon:  this  is  iso  mure  th.iii  cli.M^gln;;  the  object  of  his  injultice. 
Weigh  a!l  ihcfc  il.i::^;^,  yc  r'uii.ii  ui"  nations  !  and  when  clearly 

convinced 
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convinced  that  an  unjuft  war  draws  yon  into  a  multitade  of  ini- 
quities which  all  your  power  cannot  repair,  perhaps  yon  wid 
'    be  lefs  haft^  to  engage  in  it. 
Whether        '^*  reftitution  of  conqucfts,  of  prifoners^  and  of  all  property 
le  natioii  ^^  ftill  cxifts  in  a  recorerable  ftate,  admits  of  no  doubt  when 
id  the  mi- the  injuftice  of  the  war  is  acknowledged.    Tlie  nation  in  her 
^"^    ag^gate  capacity,  and  each  individual  particularly  concerned, 
^°k;^   being  convinced  of  the  injuftice  of  their  pofleffion,  are  boiind  to 
relinquifli  it^  and  to  reftore  every  thing  which  they  have  wioog- 
fullv  acqiured.    But  as  to  the  reparation  of  any  danfiage;  are  & 
miktary,  the  generals,  officers,  and  foldiers,  obliged  in  confcidice 
to  repsdr  the  injdries  which  they  have  done,  not  of  dieir  own 
mil,  but  as  inftruments  in  the  hands  of  their  foveipejgn?-I  am 
furprifed  that  the  judicious  Grotius  (hould,  without  dminfiioiii 
hold  the  affirmative  *.  It  is  a  dec!  (ion  which  cannot  be  fupported 
except  in  the  cafe  of  a  war  fo  palpably  and  indifputably  unjuft* 
as  not  to  admit  a  prefuraption  6t  any  fecrct  reafon  of  ftate  that  i^ 
capable  of  juftifying  it, — a  cafe  in  politics,  which  is  nearly  im- 
poffible*    Un  all  occaflons  fufceptiSIe  of  doubt,  the  whole  na- 
tion, the  individuals,  and  efpecially  the  military,  are  to  fubsnit 
their  juc^ment  to  thofe  who  hold  the  reins  of  government,— to 
the  fovereign  :  this  they  are  bound  to  do,  by  the  eilential  princi- 
ples of  political  focicty  and  of  government.     What  would  be  the 
confequence,  if,  at  every  ftep  of  the  fovereign,  the  fubjcAs  were 
at  liberty  to  weigh  the  jufticc  of  Im  rcafons,  nnd  refufe  to  march 
to  a  war  which  might  to  them  appear  unjxift  ?  Tt  often  happens 
that   prudence   will   not  permit  a   fovereign  to  difclofc  ail  his 
rcafons.     It  is  the  duty  of  fubjcfts  to  fuppofe  them  juft  and 
wife,  until  clear  and  abfolute  evidence  tells  them  the  contrary. 
When,  therefore,  under  the  impreffion  of  fuch  an  idea,  they  have 
lent  their  affiftance  in  a  war  which  is  afterwards  found  to  be  on- 
juft,  the  fovereign  alone  is  guilty  :  he  alone  is  bound  to  repair  the 
injuries.     The  fubjefts,  and  in  particular  the  military,  arc  inno- 
cent :  they  have  adtcd  only  from  a  neceflary  obedience.    They 
are  bound,  however>  to  deliver  up  what  they  have  acquired  in 
fuch  a  war,  becaufe  they  have  no  lawful  title  to  poflcfs  it.    This  I 
believe  to  be  the  almoft  unanimous  opinion  of  all  honeft  men, and 
of  thofe  officers  who  are  moll  dillinguifhcd  for  honour  and  pro- 
bity.    Their  cafe,  in  the  prefent  inflance,  is  the  fame  as  diat  or 
all  thofe  who  arc  the  executors  of  the  lovereign's  orders.    Go- 
vernment would  be  impraclicablc  if  every  one  of  its  inftruments 
was  to  weigh  its  commands,  and  thoroughly  canvafs  their  jufticc 
before  he  obeyed  them.     But  if  they  are  bound  by  a  regard  for 
the  welfare  of  the  (late  to  fuppofe  the  fovcrcign's  orders  juft| 
tliey  are  not  refponfible  for  them. 

♦  Dc  Jure  Bell:  ct  Pucis  lib.  iii»  c?.p.  lo. 
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C  H  A  P.    XII. 

Of  the  Voluntary  Law  of  Nat  ions  j  as  it  regards  the  EffcHs  of  Rc^ 
gular  Warfare^  indepdndently  of  the  Jujlice  of  the  Cauje. 

ALL  the  doclrines  wc  have  laid  down  in  the  preceding  chapter,    §  M* 
arc  evidently  deduced  from  found  principles, — from  the  ^'id?°to°' 
eternal  rules  of  juftice:  they  are  fo  many  feparate  articles  ofeSorcethc 
that  facred  law  which  nature,  or  the  divine  author  of  nature,  Uw  of  na^ 
has  prefcribed  to  nations.    He  alone  whom  juftice  and  ncccffity  ^^'T *^*"^ 
have  armed,  has  a  right  to  make  war ;  he  alone  is  empowered  to 
attack  his  enemy,  to  deprive  him  of  life,  and  wreft  from  him 
his  goods  and  poileflions.     Such  is  the  decifion  of  the  necejfary 
iaw  of  nations^  or  of  the  law  of  nature,  which  nations  are  ftri£Uy 
bound  to  obferve  (Prelim.  §  7):  it  is  the  inviolable  rule  that 
each  ought  confcientiouily  to  follow.     But  in  the  contefts  of  na- 
tions and  fovereigns  who  live  together  in  a  ftate  of  nature,  how 
can  this  rule  be  enforced  ?  They  acknowledge  no  fuperior.  Who 
then  ihall  be  judge  between  them,  to  affign  to  each  his  rights  and 
obligations, — to  fay  to  the  one,  "  You  have  a  right  to  take  up 
"  arms,  to  attack  your  enemy,  and  fubdue  him  by  force,"— and 
to  the  other,  "  Every  aft  of  hoftility  that  you  commit  will  be 
**  an  aft  of  injuftice  j  your  viftorics  will  be  fo  many  murders, 
"  your  conquefts  rapines  and  robberies  ?"    Every  free  and  fovc* 
reign  ftate  has  a  right  to  determine,  according  to  the  diftates  of 
her  own  confcience,  what  her  duties  require  of  her,  and  what 
(he  can  or  cannot  do  with  juftice  (Prelim.  §  16).    If  other  na- 
tions take  upon  themfclves  to  judge  of  her  conduft,  they  in-> 
vadc  her  liberty,  and  infringe  her  moft  valuable  rights  (Prelim. 
§  15) :  and,  moreover,  each  party  aflerting  that  they  have  juftice 
on  their  own  fide,  will  arrogate  to  themfelves  all  the  rights  of 
war,  and  maintain  that  their  enemy  has  none,  that  his  hoftilities 
arc  fo  many  afts  of  robbery,  fo  many  infraftions  of  the  law  of 
nations,  in  the  punifliinent  of  which  all  ftates  ftiould  unite. 
The  decifion  of  the  controverfy,  and  of  the  juftice  of  the  caufe, 
is  fo  far  from  being  forwarded  by  it,  that  the  quarrel  will  become 
more  bloody,  more  calamitous  in  its  efFefts,  and  alfo  more  diffi- 
cult to  terminate.  Nor  i^  tliit>  all :  the  neutral  nations  themfelves 
^ill  be  drawn  into  the  dlfpute,  and  involved  in  the  quarrel.     If 
M  unjuft  war  cannot,  in  its  cficft,  confer  any  right,  no  certain 
poflcffion  can  be  obtained  of  any  thing  taken  in  war,  until  fomc 
2tknowledged  judge  (and  there  is  none  fuch  between  nations) 
ftall  have  definitively  pronounced  concerning  the  juftice  of  the 
^aufc:  and  things  fo  acquired   will  ever  remain  liable   to  be 
claimed,  as  property  carried  oft' by  robbers.  $  189. 

•Let  us  then  leave  the  Uriftucfs  of  the  ncceflary  law  of  nature  o^**^/|*'' 

^^  oug     <^  .. 
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tdmit  the   to  tlic  confcicncc  of  fovcrcijjns ;  undoubtedly  they  arc  never  al- 
UwSf"I-  ^^^^^  ^^  deviate  from  it.    But  as  to  the  external  cffcCts  of  the 
jl^^  °*'  law  among  men,  we  muft  neceflarily  have  recourfe  to  rules  that 
ihall  be  more  certain  and  eafy  in  the  application,  and  this  for 
the  very  fafety  and  advantage  of  the  great  fociety  of  mankind. 
Thefe  are  the  rules  of  the  voluntary  law  of  nations  (Prelim.  § 
2i).     The  law  of  nature,  whofe  obje£l  it  is  to  promote  the 
welfare  of  human  fociety,  and  to  proted  the  liberties  of  all  na- 
tions,— which  requires  that  the  ailairs  of  fovereigns  fliould  be 
brought  to  an  iiUie,  and  their  quarrels  determined  and  carried 
to  a  fpcedv  conclufion, — ^that  law,  I  fay,  recommends  the  ob- 
fervancc  ot  the  voluntary  law  of  nations,  for  the  common  ad- 
vantage  of  dates,  in  the  fame  manner  as  it  approves  of  the  alte- 
rations which  the  civil  law  makes  in  the  rules  of  the  law  of  na- 
ture, with  a  view  to  render  them  more  fuitable  to  the  ftate  of 
{olitical  fociety,  and  more  eafy  and  certain  in  their  application. 
/Ct  us  therefore  apply  to  the  particular  fubieft  of  war  the  gene- 
ral obfervation  made  in  our  Preliminaries  (§  28) — a  nation,  a  fo- 
vereign,  when  deliberating  on  the  meafures  he  is  to  purfue  in  or- 
der to  fulfil  his  duty,  ought  never  to  lofc  fight  of  the  neceffarj 
law,  whofe  obligation  on  the  confcience  is  inviolable :  but  in  ex- 
amining what  he  may  require  of  other  ftates,  he  ought  to  pay  t 
deference  to  the  voluntary  law  of  nations,  and  rcftrift  even  his 
juft  claims  by  the  rules  ot  that  law,  whofe  maxims  have  for  their 
objedl  the  happinefs  and  advantage  of  the  univerfal  fociety  of 
nations.     Though  the  necejfary  law  be  the  rule  which  he  invari- 
ably obferves  in  his  own  conduft,  he  fliould  allow  others  to  avail 
themfclves  of  the  voluntary  Jaw  of  nations. 
§  190.  The  firft  rule  of  that  law,  refpcfting  the  fubjeft  under  con- 

Rcgular      fiileralion,  is,  that  regular  ivar^  as  to  its  cffefis^  is  to  be  accour.ui 
ks^a^  J^y^  ^"  both  fides.     This  is  abfolutely  neceflary,  as  we  have  juft 
istobeac-  flicwTi,  if  people  wifli  to  introduce  any  order,  any  regularity, 
^°h'^K^^^  into  fo  violent  an  operation  as  that  of  arms,  or  to  fet  any  bounds 
fides°         ^^  ^'^^  calamities  of  which  it  is  produtlive,  and  leave  a  doorcon- 
ftanily  open  for  the  return  of  peace.     It  is  even  impofilble  to 
point  out  any  other  rule  of  condufl:  to  be  obferved  between  na- 
tions, fince  they  acknowledge  no  fuperior  judge. 

Thus  the  rights  founded  on  the  ftate  of  war,  the  lawfolnefs 
of  its  cflefts,  the  validity  of  the  acquifitions  made  by  arms,  do 
not,  externally  and  between  mankind,  depend  on  the  jufticcof 
the  caufe,  but  on  the  legality  of  the  means  in  themfelves,— that 
is,  on  every  thing  requifiie  to  conftitute  a  regular  v^ar.  If  the 
enemy  obferves  all  the  rules  of  regular  warfare  (fee  Chap.Hh 
of  this  Book),  we  arc  not  entitled  to  complain  of  him  as  a  viola- 
tor of  the  law  of  nations.  Me  has  the  fame  pretenfions  to  juftice 
as  we  ourfelves  have ;  and  all  our  refource  lies  in  victory  or  an 
accommodation. 

Second  rule.  Thejuilicc  of  the  caufc  being  reputed  equal 
IVantcvw  between  two  enemies,  zvhatcver  is  permitted  to  the  one  in  vtrtvf 
u  peimit-   0/  thejrate  of  wavy  is  alfo  permitted  to  the  ether*    Accordingly 
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no  r.arl'jn,  under  prcicMi.cc  of  ha\iiij;  jufticc  on  her  fide,  ever  red  to  one 
complains  of  ilic  Ii  »!iil:tli-s  of  Ikt  enemy,  wliilc  he  confines r*»^'y» " 
rhv'm  within  the  liir.its  prtieribed  by  the  common  hws  of  ^'ar.  Jjjj*jlj.y* 
Wc  have,  in  the  pp'reJing  eh.jpieis,  treated  of  what  is  allow- 
able in  a  jull  v.ii.  li  is  prctiiciy  that,  and  no  more,  which  the 
voluntary  law  equally  autliorifes  iii  hnth  parties.  That  law  puts 
things  bcnvcen  bntli  r:i  a  parity,  but  r.llows  to  neither  what  is  in 
itfcU*  unlawful :  it  can  never  countenance  unbridled  licentiouf- 
nefs.  If  tlicrcforc  nations  tranfj;rers  thofc  bounds,- -if  they 
carry  hoililities  bcyrnd  what  the  i:iternal  and  neceflary  law  per- 
mits in  generr.l  f  >r  t!ij  furpcrt  of  a  jufl  caufe, — far  be  it  from  us 
to  attribute  xhc\\-  cx^ciVes  to  the  voluntarv  law  of  nations:  they 
arc  folely  imputLblc  to  a  depravation  or  manners,  which  pro- 
duces an  ur.juil  and  barhariMu  luflom.  Such  are  thofc  hor- 
rid enormities  ftyinctlmcs  c».:r*::iittctl  by  the  foldiery  in  a  town 
taken  bvftorm, 

3.  Vfc  mult  never  forge*  that  this  voluntary  law  of  nations,     §  los. 
which  is  adn-.ittcd  orlv  t^irnucih  nccellitv,  and  with  a  view  to  ^^**  ,''"'^"' 
aroid  greater  evil.;  (^'$  188,  189),  ^/^o  »j-/,  io  h!m  who  taH'.f  up^t^c^no 
a* mi  in  an  unjuji  caufe^  r-.-.v  lOi;  real  >  l^l:  that  n  capable  cfjufli'  morethni 
h:n9  kls ciKdud  ar.-.i  uiifj.iiln?;  *.:\  ccnL:cf:.t'j  hut  mcrt.\  entiihi  him  '/'r^P^n'^y  » 
15  fh€  hen(fit  zf  tic  txta  nal  flhii  of  tt  c  lajL\  andfi  impuPilty  avtoit^  ^,^,^^4,, 
mankind  lliis  fui!iclen:iy  ^liipears  trom  v/hat  we  have  faid  in  cit»-  uii|uft  war. 
bliihlng  ih<!  voluntary  iawof  r.atirin"..     The  fovcrcign,  therefore^ 
whofe  arms  arc  not  fanc'lioncd  by  iuftiec,  is  not  the  lef%  unjuit,  or 
Icfs  guilty  of  violating  the  I'acred  law  of  nature,  although  that  law 
itfcif  (witli  a  view  to  avoiil  aj^jrravaiin^  the  evils  of  hui^ian  fociety 
by  an   attempt  to  prevent  i!i».rn)  requires  that  he  be  ail»*'.ved  to 
enjoy  the  fame  external  rijihts  as  iuftly  belong  ti)  his  er.eir.y.      In 
the  fame  manner,  the  civil  law  aiithorifes  a  debtor  to  rrfule  pay- 
ment of  his  debts  in  a  cafe  of  prd'cription  :  but  he  then  violates 
kis  duty  :  he  takes  advantage  of  a  law  which  was  eiiiclcd  with 
a  view  to  prevent  the  enilleri  increafe  of  law-fuits  :  but  his  con- 
duA  is  not  juiUftable  upon  any  •:rounds  of  renuine  ri^ht. 

From  the  unanimity  tliat  in  fact  prevails  net  ween  1*  Jtes  in  ob- 
ferring  the  rules  which  wc  ri.fer  to  the  voluntary  law  of  nations, 
Grotius  afliimcs  fur  their  foundation  an  actual  confe:i!  on  the  part 
of  mankind,  and  refers  them  to  the  arbitrary  law  of  nations. 
But,  exclufive  of  the  diflieuliy  which  would  ottcn  f^ccur  in  prov- 
ing fuch  agreement,  it  would  l>c  of  no  vaiidi^v  'X.ept  ajainft 
tbofe  who  hid  formally  entered  into  it.  If  k;.!i  an  engage- 
ment cxitied,  it  would  belnnp.  i'»  ti^e  conv-.nri'*!  •/.  ia  v  ol  na- 
tkmSf  which  mufl  Iv  proved  by  hid^ry,  not  by  arMnnen:,  and 
is  founded  on  facb,  n^-t  .»n  Jli'xij^Ie<.  In  thi-  w  .ik  we  by 
down  the  natural  pii'*c;-!e^  'f  the  iaw  of  na::o:!-.  \S'c  de- 
duce them  from  n:»*«:rt  \\U\:  \  ar.d  uh.it  v.e  ca  1  the  volanrary 
hw  of  r.iirion-;,  t  r.:-:tN  jo  ri;!'S  of  L'.^':du;t  ard  A  exterr.al 
fight,  to  which  narij!^N  .nv,  'n-  tlie  law  cf  nature,  b'^und  to  con- 
fen:  ;  fo  that  we  j.rc  .t;r/."fiiVv*  to  ^-refumc  their  cOTifevt,  v.ithout 
Icckirg  fcrarcccid  cl  ii  in  the  ap.:?a!s  of  the  world;  becaufe, 
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even  if  they  had  not  given  it,  the  law  of  nature  fupplics  their 
omifiion,  and  gives  it  tor  them.  In  tliisS  particular,  nations  have 
not  the  option  of  giving  or  with-holding  their  confent  at  plea- 
fure :  the  rcfufal  to  give  it  would  be  an  infringement  of  the 
common  rights  of  nations  (Prelim.  §  21). 

This  voluntary  law  of  nations,  thus  eftabliflicd,  is  of  very  ex- 
tenfivc  ufc,  and  is  far  from  being  a  chimera,  an  arbitrary  or 
ground Icfs  fid  ion.  It  flows  from  the  fame  fource,  and  is  found- 
ed on  the  fame  principles,  with  the  natural  and  ncceffary  law. 
For  what  other  reafon  does  nature  prcfcribc  fuch  and  uxch  rules 
of  conduft  to  men,  except  becaufe  thofe  rules  arc  neceflary  to 
the  fafety  and  welfiire  of  mankind  ?  But  the  maxims  of  the 
nccciPary  law  of  nations  are  founded  immediately  on  the  nature 
of  things,  and  particularly  on  that  of  man,  and  of  political  fo 
ciety.   The  voluntary  law  of  nations  fuppofes  an  additional  prin- 
cipk*, — the  nature  of  the  great   fociety  of  nations,  and  of  their 
muiual  iuriTCourfc.      The  nccclfary  law  enjoins  to  nations  what 
ii  abfolutcly  in^iifpcp.fahle,  and  what  naturally  tends  to  their  per- 
fctHon  aiul  common  happincfs.     The  voluntary  law  tolerates 
what  cannot  be  avoided  without  introducing  greater  evils. 
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Xl'  it  i\-  I.y.vfu:  \'\  r.;ny  ofttliin;^^  bcl'.^ii^ln^  to  an  e:^e;r.y,  v.-!rh 
i  .1  \\rx  cT  v.\  .'-.cr.in^'  him  {<b  i6:j!,  aiul  Ibnicciniea  of  jiur^i'.hin.; 
liiiii  (>3.  101'/:,  ii:  ii  no  Icis  lawful  in  a  juil  war  to  appr.'jpri  iio  tl*cm 
ti>  i);ir  own  iill\  by  way  <>f  ( omnciiration,  whicli  ilic  civi- 
li.iii^  t;  rin  t\\p\:[j  ':'•  ;.  ^^^  161).  They  arc  retained  as  an  cqul- 
\;.\c\\:  t\)r  v»li.;r  is  .liic  by  the  enemy,  fur  tlie  expenfcs  .;:kI  c!-- 
:r.iji*;  wl.icii  hc!!as  (M-cafiDJieil,  and  even  (when  there  is  caafeio 
jv.::;irii  hi:n}  as  a  n  nnnutation  for  the  jniTriilmient  he  ha?  dc- 
il  iVv'd.  Vex  v.iieii  I  caniiot  obtain  the  individual  thin^;  wliili 
L\K^::;:-.  '-^x  is  diif  to  me,  I  liave  a  ri^Iit  to  an  equivalent,  whii hi 
In-  :!  .•  r'.i.\-  .  1  ..\  '•  iljc /:':::ccy  and  in  moral  eilimation,  is  coa- 
f;dciLvl  a.,  tlic  ihi::.:  itieli*.  Thus,  according  to  the  law  cl 
L./.v/.e,  \v:/i^li  •••^iiiliii'.tes  the  necefTary  law  of  naLioi:?,  war 
li  i'.:iv!e.l  I  :i  jur.ice  ii  a  l.iwful  mode  of  accuilition. 
(^  I  ,^,  j>tit  i!^.  It  r.'.cred  law  does  liOl  authorire  even  tlic  acquifilions 
.ii'ir- <  f  iTia.le  i:i  a  !•:!:  w..y,  ;i::y  fartlicr  ill  m  as  tlu^y  are  approved  l-y 
"-"^  ''jviliijv, — ;l..i:  1'  :  »  :  '.y.  ::o  i  irtlujr  than  is  re'-iuiiiie  to  t^i»ir.  Cv-n:- 
p.letv  :.'.-i-\isli  t  \r.  i:  ••!:'i:'*-e  net  eitary  ior  aeecinp!ili;:r.g  :l.^  1."."'- 
i\\\  e:u'. .  we  •  ".  •  ;•:  i.i'.iit;«'ncd.  An  ecjiiitalde  LO!:quc;«r,  dv..i  *0 
the  kr.ri.'.'ir.  :'. •  r:"  a:  -Miioi:  a!nl  avariec,  will  make  .1  je.ll  elli:vi»ie 
of  vvii.il  i..  da.j  f-  l.im,  -- tiiat  i->  t(»  f.iy,  oi*  tlie  thip.;^  v.'liieli  !.-> 
been  the  luSieci  Ji  :I;c  v.ar  'ii  the  thiii^  iullf  is  no  lon2::r  rce'- 


on. 


vcrj 


B*  tlL  Ch.  Xni-      ACQUISITIONS  BY  WAR.  385 

Yenbk)i  Ind  of  the  damages  and  expenfes  of  the  war«**and  wlH 
retain  no  more  of  the  enemy's  property  than  what  is  precifelf 
flifficicnt  to  fumifli  the  equivalent.  But  if  he  has  to  do  with  a 
perfidious*  reftlefs,  and  dangerous  enemy,  he  willi  by  way  of  pu« 
niflimenti  depriYe  him  of  fome  of  his  towns  or  provinces,  and 
keep  them  to  fcrve  as  a  banier  to  his  own  dominions.  Nothine 
U  more  allowable  than  to  weaken  an  enemy  who  has  rendered 
himfelf  fufpeAed  and  formidable.  The  lawful  end  of  punifh- 
meot  is  future  fecurity.  7*he  conditions  necefTary  for  rendering 
ao  acquifition,  made  by  arms,  juft  and  irreproachable  before 
God  and  our  own  confclence,  arc  thcfc^ufticc  in  tlie  caufe,  and 
equity  in  the  meafure  of  the  fatisfa£tion. 

But  nations  cannot,  in  their  dealings  Mritli  each  other,  infift     { t9(' 
on  this  rigid  juftice*    By  the  rules  of  the  voluntary  law  of  na-  f  "j^^^J;' 
tionSf  every  regular  war  is  on  both  fides  accounted  ju(l,  as  to  its  Uw  of  n*. 
eScAs  ($  ^9(^)i  ^^^  "^  ^^^  ^^  ^  I'ight  to  judge  a  nation,  re-tiom. 
fpeAing  the  unreafonablenefs  of  her  claims,  or  what  (he  thinks 
neceflkry  for  her  own  fafety  (Prelim.  §  2f).    Every  acquintion, 
therefore,  which  has  been  made  in  regular  warfare,  is  valid  ac* 
cording  to  the  volunury  law  of  nations,  independently  of  the 
jnftice  of  the  caufe,  and  the  reafons  which  may  have  induced 
the  conqueror  to  aflume  tlie  property  of  what  he  has  taken. 
Accordingly,  nations  have  ever  eileemed  conqueft  a  lawful  title  % 
and  that  title  has  feldom  been  difputed,  unlefs  where  it  was  de* 
rived  from  a  war  not  only  unjuft  in  itfelf,  but  even  dcllicute  of 
anyplauCble  pretext. 

Tnc  propeny  of  movable  eflfe^ls  is  veiled  in  the  enemy  from  {  19^. 
the  moment  they  come  into  his  power ;  and  if  he  fells  them  to  ArquiiiMon 
neutral  nations,  the  former  proprietor  is  not  entitled  to  claim  ^^  "^"^^U* 
them.  But  fuch  things  mud  he  adually  and  truly  in  the  enemy's  ^^^"^^* 
powcff  and  carried  to  a  place  of  fafety.  Suppofe  a  foreigner 
coming  into  our  country  buys  a  portitMi  of  the  booty  which  a 
pariT  of  enemies  have  jull  taken  from  us :  our  men  who  are  in 
pnruiit  of  this  party  may  very  jullly  felze  on  the  hootj  which 
that  forrigner  was  over  precipitate  in  buying.  On  this  head 
Grodiis  quotes  from  De  Thou  the  inflance  of  tlie  town  of  Lierre 
n  Brabant^  which  having  been  captured  and  recaptured  on  the 
lame  day,  the  booty  taken  from  tne  inhabitants  was  reftorcd  to 
tfaem  becaufe  it  had  not  been  twenty-four  hours  in  the  enemy's 
hands  ^*  This  fpace  of  twenty«>four  hours,  together  with  the 
pnAice  obferved  at  feaf,  is  an  inllitution  of  the  law  of  nations 
cftaUifhed  by  agreement  or  cuilom,  and  is  even  a  civil  law  in 
finae  ftatcs.  l*he  natural  rcafon  of  the  condu£l  ndoptc«l  towards 
the  inhabitants  of  Lierre  is,  that  the  enemy  bcir.^  t.iLcn  as  it 
wesc  in  the  fa£t,  and  before  they  had  carried  otr  the  booty,  it 
vas  not  looked  upon  as  having  abfolutcly  become  il.Sir  property^ 
or  been  loft  to  tlie  inliabitants.    Thus,  at  fca,  a  fliip  taken  by 

•  CroCiM,  de  Jure  Brill  ct  Vic'%,  lib.  iii.  c»p.  6,  {  j,r  7. 
f  Sec  GioUMt  ibid,  and  in  :h«  uit. 
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ilif  ^emji  mwf  he  ittafannmcf  delivemi  Iqr  «A«t  ttM^itf te 
•wn  party,  at  mig  ai  fte  hM  not  iMi  iMtfilriimofiMiefya«| 
cnr  into  die  midft  oiF  t  'feet :  heir  ftfftt  IHMJaeMad^  iMrtMW 
o^inier*a  propetty  imcevcraMy  Mt^  i«ntil^ilR  A%»  |iiS(ili«|ipal 
kf  fafety  wiui  rtqptd  to  the  enewf  #hcr  hii-faihia- Mi  ^  mm  m 
tirely  in  his  power*  But  the  ori^ititnces  of  evcr^  flate  may  m%it 
iifierent  r^gnlatiiMis  on  thiilitfftd  bct^eeii  the  citizens  *,  m^  a 
tiew  either  to  ptereni  Atfpatcs  or  to  encourage  armed  vcfiels  to 
tetake  inetthant  fliips  that  faaW  fallen  into  the  enemy's  bati<k 
'    The  jaftice  or  injiiftioe  of  iKe  caufe  does  not  here  become  sit 
UMeft^nconfideratioii.    There  would  he  no  ftabiliTy  in  the  af^  i, 
fam  of  mankindt  nofafeCyin  tradbg  with  nations  engaged  io 
irari^if  we  wereatioWtd  tb  dtfaw  a  diClinOion  bet\w^een  i  juft 
■  and  an  tinjuft  war»  fe  as  to  attribute  hwful  cUc^s  to  the  one, 
which  we  denied  to  the  other.    It  wbnid  be  opening  ft  doer  to 
endlefs  difcuffions  and  quarrels.    This  reafon  is  of  &dk  .w«^ 
that^  on  account  of  it,  the  tOsdtt  of  a  pttUic  waiv  at  leilk  m 
renrd  to  movables^  have  been  allowed  CO  ezpedhioai  wUck 
deferved  no  other  Randethaii  that  of  predatory  enterprifesil'' 
carried  on  by  regular  armies.  When,  tftfket  the  w«rs  of  tbt  T 
in  France,  the  grandis  cwnpagnlu  ranged  abont  Enfopef  : 
and  pillaging  wherever  they  tame,  n^ne  of  thefuflfeveffi  wa#eicr 
known  to  claim  the  booty  whkh  thofe  plunderers  hid  cariicd  if 
and  fold.     At  prefent  it  would  be  in  vain  todaim  ft  ftip  ftha 
by  the  Barbary  corfairs,  ami  fdd  to  a  third  pirty,  or  letalMi  tnm 
the  captors*,  though  it  is  very  improperly  that  thejnnHuesrf 
thofe  barbarians  can  be  confidered  as  a£ts  o£. regular  war.    We 
here  fpeak  of  the  External  right !  the  internal  ri^t  and  the  obli- 
gations of  confcience  undoubtedly  require  that  we  ihouM  reftorf 
to  a  third  party  the  property  we  recover  from  an  enemy  who  had 
defpoiled  him  of  it  in  an  unjuft  warj-^provided  he  can  recognH€ 
that  property,  and  will  defray  the  expenfes  we  have  incurred  in 
recovering  iti    Grotiu^  quotes  many  initances  of  fovereigns  and 
commanders  who  have  generoully  rellored  fuch  boot}%  cf<a 
without  requiring  any  thing  for  their  trouble  orcxpcnfef-    Bst 
fuch  conduct  is  purfued  only  in  cafes  where  the  booty  hat  been 
recently  taken.     It  would  be  an  impradicable  ta(k«  fcnipukmSj 
to  feek  out  the  proprietors  of  what  has  been  captured  a  Ions 
time  back  :  and  moreover  they  have,  no  doubt,  relinqoiflied  aU, 
their  right  to  things  which  they  had  no  longer  any  hope  rf  «• 
covering.    Such  is  the  ufual  mode  of  thinfdng  with  refped  l» 
captures  in  war,  which  are  foon  given  up  as  irrecoverablv  loft» 
§  '97;      .   Immovable  pofleffions,  lands^  towns,  provinces,  &c.  become 
onmmove-*^^  property  of  thfe  enemy  who  makes  himfclf  maftcr  of  ihcai: 
able*,— or    but  it  is  only  by  the  treaty  of  peace,  or  the  entire  fubmiilion  aad 
ronqucft.    extinftion  of  the  ftate  to  which  thofe  towns  and  provinces  be- 
longed, tha(  the  acquifition  is  completed,  and  the  property  be- 
comes (table  and  pcrfedl* 

^  Orotlus,  Ib.d.  |  Orodof ,  lib.  tii.  cap.  r6. 
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Thot  «  third  party  cannot  hfclj  pturchafe  t  conquered  town    f  '9^- 
wr  pfDrince,  till  the  forcrcign  from  whom  It  was  taken  has  rc-J^jJJJJJf*® 
Aovnced  it  by  a  treaty  of  peacCi  or  has  been  irretrierably  fub-them  va- 
diiedy  and  hat  loft  his  fofcreignty  t  foYf  while  the  war  continues, H<ii7* 
^--vhile  the  fiMreretgn  has  ftill  hopes  of  recovering  his  pofTeflions 
by  armSf — is  a  neutral  prince  to  come  and  deprive  him  of  the 
oppottonlty  by  purchafing  that  town  or  {Province  from  the  con- 
ipieror  ?  The  original  proprietor  cannot  forfeit  his  rights  by  the 
aA  of  a  third  pmon;  and  if  the  purchafer  be  determined  to 
maintain  his  purchafe^  he  will  find  himfelf  involved  in  the  war. 
Thus  the  king  of  Pruffia  became  a  party  with  the  enemies  of 
Sweden,  br  receiving  Stettin  from  the  hands  of  the  king  of  Po- 
huid  and  tne  tear,  under  the  title  of  fequeftration  *.    But  when 
a  foveitign  has,  by  a  definitive  treaty  of  peace,  ceded  a  country 
m  the  conqueror,  he  has  relinquiflied  all  the  right  he  had  to  it ; 
and  it  were  abfurd  that  he  (hould  be  allowed  to  demand  the  re* 
ftftntion  of  that  country  by  a  fubfequent  conqueror  vt^ho  wrefts 
h  from  the  former^  or  by  any  other  prince,  who  has  purchafed  iti 
or  received  it  in  exchange,  or  acquired  it  bv  any  title  whatever. 

The  conqueror  who  takes  a  town  or  provmce  from  his  ^nemy,     f  m- 
cmiot  Juftly  acquire  over  it  any  other  rights  than  fuch  as  bc-^^jjjjj*^ 
iMiged  to  the  fovereign  agat nft  whom  he  has  taken  up  arms,  conquered 
War  authorifes  him  to  poflefs  himfelf  of  what  belongs  to  his  town  i>u- 
enemy:  if  he  deprives  him  of  the  fovcreignty  of  that  town  or^'*'"^ 
pnvinoe,  he  acquires  it  fuch  as  it  is,  with  all  its  limitations  and 
modifications.    Accordingly^  care  is  ufually  taken  to  (lipuhte, 
bath  in  parricular  capitulations  and  in  trearies  of  peace,  <tnat  the 
towns  and  countries  ceded  (hall  retain  all  their  liberties,  privile- 
MS,  and  immunities.     And  why  (hould  they  be  deprived  of 
men  by  the  conqueror,  on  account  of  his  quarrel  witli  their 
faoereign  i  Nevcrthelefs^  if  the  inhabitants  have  been  perfonally 
railty  of  any  crime  ngainil  himj  he  may,  by  way  of  punifhment, 
deprive  them  of  their  rights  and  privileges.    I'his  he  may  alfo 
do  if  the  inhabitants  have  taken  up  arms  againft  him,  and  have 
Hmu  direAly  become  his  enemies.     In  that  cafe,  he  owes  tbeni 
t  than  what  is  due  from  a  humane  and  equitable  con- 
to  his  vanquiihed  foes.     Should  he  purely  and  Amply 
irate  them  with  his  for^ner  llites,  they  will  have  no  caufe 
of  complaint. 

Hitherto  I  evidently  fpeak  of  a  city  or  a  country  which  is  not 
iMiply  an  integrant  part  of  a  nation,  or  which  does  not  fully 
baloiig  to  a  fovereign,  but  over  which  that  nation  or  that  fove- 
tevn  nat  certain  rights.  If  the  conquered  town  or  province  fully 
«M  pevfeAhrconftituted  a  part  of  the  domain  of  a  nation  or  fove-^ 
feoigiH  Hpaiet  on  the  fa  me  footing  into  the  power  of  the  conqueror. 
Tkeaoetorward  united  with  the  new  ftate  to  whidi  it  belongs^ 

"  it  be  a  lofer  by  the  change,  that  is  a  misfortune  which  it 
wholly  impute  to  the  chance  of  war.    Thns^  if  a  town 

•  By  Uk  tftaty  ofachw*^  Mobcr  ^  ct]. 

C  «  a  which 
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wtiich  made  part  of  a  TcpubUc  or  a  limited  monarclijt  mad  en- 
joyed a  right  of  fending  deputies  to  the  fupremc  council  or  die 
general  aflembly  of  iJic  Itiates,  ht  julDy  conquered  by  ^n  abfolute 
monarch,  (he  muft  never  more  thhik  of  fuch  privileges :  they  aare 
what  the  conilitutiofi  of  die  new  Hate  to  which  ihe  is  aaneied 
does  not  permits 

_|^o^        In  the  con  quells  of  ancient  times^  cren  tndividuals  loft  their 
lands-  Nor  is  it  matter  of  furprlfe  that  in  the  fn&  ages  of  Rojtitf 
fuch  a  cuftom  ftiould  have  prevailed*     The  war»  of  that  xra 
were  carried  on  between  popular  republics  and  comimiiijties* 
The  Hate  poffeffcd  very  Uttle,  and  the  quarrel  was  in  reality  the 
common  caufc  of  all  die  citizens.     But  at  prefcnt  war  is  k(i 
dreadful  in  its  confcquences  to  the  fubjc£l;  matters  arc  coti- 
duded  with  more  humanity :  one  fovcrcjgn  makes  war  agatiift 
another  fovcreign,  and  not  againft  the  unarmed  cttizens.    The 
conqueror  fei2es  on  the  poirefRons  of  the  (late,  the  public  pro- 
perty, while  private  individuals  are  permitted  to  retain  tlicin* 
They  fuffcr  but  indirc£lly  by  the  war  j  and  the  cunquefi  only 
fubjeds  them  to  a  new  mafter. 
{i^r»        But  if  the  entire  Itate  be  conquered,  if  the  nation  be  fuyiicfl, 

[jWj^fin  what  manner  can  Ehc  viclor  treat  it,  without  tTanfgreJTnig  tit    ^ 

^^!^  bouiidt  of  juiUce?  What  ate  hit  rights  ofer  die  conqMot 
countrf?  dome  have  dared  to  advance  this  monftioiM  prindl^ 
that  thye  conqncsor  is  abiblute-  maftcr  of  his  coBqoeftgi.lfcifte 
may  difpofe  of  it  as  his  property, — that  he  may  trctt  Jt  ss  k 
pleafics,  according  to  the  common  cxpreffionof  tnatingM^Mtn 
a  conqtured  country ;  and  hence  they  derive  one  of  the  fimicei  s( 
defpotic  government.  But,  difircgarding  fuch  writeiSy  vvho  le* 
duce  men  to  the  (late  of  transferable  goods,  or  beafts  of  buithoH 
— who  deliver  them  up  as  the  propeny  or  patrimony  of  snothcr 
man, — let  us  argue  on  principles  countenanced  by  reafini  vi 
conformable  to  humanitv.  ,    ^    ^^ 

The  whole  right  of  tlie  conqueror  b  derived  from  juttiSw 

'  felf-defence  (4i  3,  26, 28),  which  comprehends  the  foppcfftlil 

profecution  of  his  rights.  When,  therefore,  he  has  totally  tt* 
clued  a  hoftile  nation,  he  undoubtedly  may,  in  the  firft  phc^^- 
himfelf  juftice  refpeAing  the  objed  whicn  had  given  nfeto  At 
war,  and  indemnify  himfelf  for  the  expenfes  and  damiges  ki: 
has  fuftained  by  it :  he  may,  according  to  the  exigency,of  Aii 
cafe,  fttbje£^  the  nation  to  puniihment,  by  way  of  exanqikt  k 
may  even,  if  prudence  fo  require,  render  her  incapable  of  f'^'^ 
milchief  with  the  fame  cafe  in  future.     But,  for  the  r""^^ 


of  thefe  different  obje£U,  he  is  to  prefer  the  gentleft  methodHT 
ftill  bearing  in  mind,  that  the  doing  of  harm  to  an  enemy  isM 
farther  audiorifed  by  the  law  of  nature,  than  in  the  precife  4^ 
gree  which  is  neccflary  for  juitifiable  felf-defencet  and  retfiMK. 
able  fecurity  for  the  tiifte  to  come.  Some  princes  havocontentti 
themfdvcs  with  impofing  a  tribute  on  the  |X>nqii^red  natioiit«-t 
others,  witb  depriving  her  of  fome  of  her  rightSi  taking  from  her 
a  provincei  or ere^g fortrefles  to  keep  te^ia  awe:  othersa 

again. 


B.  m.  Ch.  Xin.      ACQUISITIONS  BY  WAR.  389 

again,  confining  their  quarrel  to  the  fovereign  alone,  have  left 
the  nation  in  the  full  enjoyment  of  all  her  rights,— only  fetting 
OTcr  her  a  new  fovereign,  of  their  own  appointment. 

But  if  the  conqueror  thinks  proper  to  retain  the  fovercignty 
of  the  conquered  ftate,  and  has  a  right  to  retain  it,  the  fame 
principles  mnft  alfo  determine  the  manner  in  which  he  is  to 
treat  chat  ilate.  If  it  is  againft  the  fovereign  alone  that  he 
has  juft  caufe  of  complaint,  treafon  plainlv  evinces  that  he  ac- 
quires no  other  rights  by  his  conqueft  tnan  fuch  as  belonged 
to  the  fovereign  whom  he  has  difpoflefled :  and,  on  the  fubmif* 
lion  of  the  people,  he  is  bound  to  govern  them  according  to  the 
laws  of  the  ftatc.  If  the  people  do  not  voluntarily  fubmit,  the 
Hate  of  war  ftill  fubfilh. 

A  conoueror  who  has  taken  up  arms,  not  only  againft  the  fo- 
vereign, bat  againft  the  nation  herfeif,  and  wiiofe  intention  it 
was  to  fnbdue  a  fierce  and  favage  people,  and  once  for  all  to  re- 
duce an  obftinate  enemy, — fucn  a  conqueror  may  with  juftice 
lay  burthens  on  the  conquered  nation,  both  as  a  compenfation 
for  the  expenfes  of  the  war,  and  as  a  punifhment.  He  maj,  ac- 
cording to  tlie  degree  of  indocility  apparent  in  their  difpofition, 
govern  them  with  a  tighter  rein,  to  as  to  curb  and  fubdue  their 
impetuous  fpirit :  he  may  even,  if  neceflary,  keep  them  for  fome 
time  in  a  kind  of  flavcry.  But  this  forced  condition  ought  to 
ccafe  from  the  moment  the  danger  is  over, — the  moment  the 
conquered  people  are  become  citizens :  for  then  the  right  of 
conqueft  is  at  an  end,  fo  far  as  relates  to  the  purfuit  of  thofe  ri?o- 
Tons  meafurcs,  fince  the  conqueror  no  longer  finds  it  neceflary 
to  ufe  extraordinary  precautions  for  his  own  defence  and  fafety. 
Then  at  length  every  thing  is  to  be  rendered  conformable  to 
die  rules  of  a  wife  government,  and  the  duties  of  a  good  prince. 

When  a  fovcreien,  arrogating  to  himfcif  the  abfoTute  difpofal 
of  a  people  whom  he  lias  conquered,  attempts  to  reduce  them  to 
flaverv,  he  perpetuates  the  ilatc  of  warfare  between  that  nation 
^nd  himfelf.  The  Scythians  faid  to  Alexander  the  Great,  *^  There 
^  is  never  any  fricndfhip  between  the  madcr  and  flave :  in  the 
"  midft  of  peace  the  rights  of  \cxr  ftill  fubfift  *."  Should  it  be 
faidt  that  in  fuch  a  cafe  there  may  be  peace,  and  a  kind  of  com- 
pa£k  by  which  the  conqueror  confcnts  to  fpare  the  lives  of  the 
vanquiflied,  on  condition  that  they  acknowledge  themfelves  his 
bves, — he  who  makes  fuch  an  aflertion  is  ignorant  thst  war 
rives  no  right  to  take  away  the  life  of  an  enemy  who  has  laid 
Sown  his  arms,  and  fubmitted  (§  140}.  But  let  us  not  dilpute 
the  point :  let  tlie  man  who  holds  fuch  principles  of  jurifpru- 
lencet  keep  them  for  his  own  ufe  and  benefit :  he  well  defervea 
to  be  fubjefl  to  fuch  a  law.  But  men  of  fpirit,  to  whom  life  is 
lothing,  lefs  than  nothing,  unlefs  fweetened  with  libertv,  wLU 
dvajt  conceive  themfelves  at  war  with  tlut  oppreflbr,  though 

*  Infer  dnminum  et  fcrvum,  nulla  aroicitiicfi ;  Vmbi  in  pact,  belli  tunen  jun 
(^Ciut  lib.  vii.  wjj.  ^. 

C  c  3  aAual 
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affuat  liofttlitics  are  fufpcnded  on  their  part  through  want  ol 
"  ability-  We  may  therefore  fafely  ventutw  to  addt  that  if  the 
tonquered  country  is  to  be  really  fubjccl  to  the  conqueror  as  to 
its  lawful  fovereign,  he  mull  rule  it  according  to  ^he  cods  for 
which  civil  governmeot  has  been  cflabliflied*  It  is  geoctally 
the  prince  alone  who  occafions  the  war,  and  confequently  the 
conqucft*  Surely  it  is  enough  that  an  innocent  people  fufier 
the  calamities  of  war:  muft  even  peace  itfdf  become  fatal  to 
them  ?  A  generous  conqueror  will  lludy  to  re!ie?c  his  new  fub- 
je£l€|  and  mitigate  their  condition:  he  wUl  think  it  his  iDdif- 
peofablc  duty.  ^*  Conqueft  ffays  an  excellent  man)  ever  leavet 
¥  behind  it  an  immenfe  debt,  the  difcharge  of  which  is  ahfo« 
*'  lutely  neceflary  t^  acquit  the  conqueror,  m  the  eye  of  htuaa* 
f'nityV' 

It  fortunately  happens  that,  in  this  particular  as  in  every 
thing  cJfei  fbufid  policy  and  humanity  are  in  perfeft  aocoiiL 
What  fideli  tf,  what  ai&Ilance,  can  you  cxjocSk  from  ain  opprefi4 
people  ?  T>Q  you  wilh  that  vour  conoueit  may.  prove  a  i^  ad- 
dition to  your  flrengtbi  and  be  well  afie&ed  to  ]^u?— Ifeath  il 
a  father,  as  a  true  fovereign.  I  am  channcd  with  the  genem^ 
anfwer  recorded  of  an  embaflador  from  PriTemum.  BeiittiittRK 
duccd  to  th^  Roman  fenate»  he  was  afltcd  by  the  oonfiu— "It 
*'  we  {hew  you  clemency)  what  dq)endence  can  we  iare  on  Ac 
*•  peace  you  are  com?  to'fuc  for?"  "If^  (repli^ the oiibaf; 
fador]  **  you  grant  it  on  reafonable  conditions,  it* will  be  fife 
**  and  permaneni :  otherwife,  it  will  not  laft  long^"  Some  toc^ 
offence  at  the  boldnefs  of  this  fpeech;  but  the  more  fenfible  part 
of  the  fenate  approved  of  the  fiiyernian's  anfwer,  deeming  it  the 
proper  language  of  a  man,  and  a  freeman.  ^*  Can  it  be  inn- 
*'  gined  (laid  thofe  wife  fenators)  that  any  nation,  or  ereoani 
^<  individual,  will  longer  continue  in  an  irkfome  and  dibenar 
^^  ble  condition,  than  while  compelled  to  fubmit  to  it  ?  It  thoie 
^*  to  whom  you  give  peace  receive  it  voluntarily,  it  may  bcrc- 
"  lied  on :  what  fidelity  can  you  expert  from  mofe  wnom  joa^ 
**  wifli  to  reduce  to  flavcry  f  V* — "  The  moft  fecij^e  dominioiH'' 
{aid  Camillus,  ^^  is  that  which  is  acceptable  to  thbfe  over  whmai 
«  it  is  exercifed  t." 

Such  are  the  rights  which  the  law  of  nature  gives  to  the  cmh 
queror,  and  the  duties  which  it  impofes  on  him.  The  manner  o( 
exerting  the  one,  and  fulfilling  the  other,  vaues  according  to. 
circumltanccs.  In  general,  he  ought  to  confult  the  true  interelU. 

*  Montefquieu,  in  his  Spirit  of  Laws. 

+  Quid,  li  pcenam  (inquit  conf»jl)  remittimus  vobis,  qaalem  not  paccm  TofciiCi'" 
habituros  fpercmcs  ?  Si  bonam  dederitis,  inquit,  et  fidam  et  perpetnam ;  fi  mbOt 
baud  diutaroam.  Turn  vero  mimri,  uu  id  ambigut  Friv§ritaUm%  qaidBm,  d  iUu  ^ 
Siu  ad rehtllatidtiMf  inc'ttari  pacotot  fofuhu  Pars  mclior  Icnatfis  ad  mdiora  rdpMi^ 
tnhere,  et  dice  re  v  ri  et  libcri  voccm  auditani :  an  credi  ;^fle  uUnm  popaliim,aBt 
hominem  denique,  in  e&  condltiooe  cujus  cum  poeniteat,  diutivs  quam  oeodc  fit? 
manfurum?  ibi  piccni  efl*e  fidam,  ubi  voluntarii  pacati  Out;  neqne  eolocO|0^ 
femiutrm  efTe  vvlint,  fideni  fpcrandam  effe.    Tit.  Lvi.  lib.  vi:i.  cap.  il, 

'  X  Certc  id  firmiffimum  lon|^  imperlum  eft,  quo  obedientcs  gandest.   Tit.  I^* 
lib.  Till.  cap.  13.  . 

....  of 
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of  his  own  date,  and  by  found  policy  to  reconcile  them^  as  far 
as  pcllible,  with  thofe  of  the  conquered  country.  He  may,  in  ' 
mitation  of  the  kings  of  France,  unite  and  incorporate  it  with  his 
own  dominions.  Such  was  the  pra£lice  of  the  Romans  :  but  they 
did  this  in  different  modes  according  to  cafes  and  conjunftures. 
At  a  time  when  Rome  flood  in  need  of  an  incres^fe  of  popular 
tion,  (he  deftroyed  the  town  of  Alba,  which  {he  feared  to  have 
as  a  rival :  but  ihe  received  all  its  inhabitants  within  her  walls,  ' 
and  thereby  gained  fo  many  new  citizens*  In  after  times  thq 
conquered  cities  were  left  (landing,  and  the  freedom  of  Rome 
was  given  to  the  vanqui(hed  inhabitants.  Vi£lory  could  not  have 
proved  fo  advantageous  to  thofe  people  as  their  defeat. 

The  conqueror  may  likewife  fimply  put  himfelf  in  the  place 
of  the  fovereign  whom  he  has  difpoflefled.  Thus  the  Tartars 
have  a£led  in  China :  the  empire  was  fuffered  to  fubfid  in  its 
former  cdhdition,  except  that  it  fell  under  the  'dominion  of  a 
new  race  of  fovereign s. 

Laftly,  the  conqueror  may  pjile  his  conqueft  as  9  feparate 
ftate,  and  permit  it  to  retain  its  own  form  of  government.  But 
this  method  is  dangerous :  it  produces  no  real  union  of  flrength  1 
it  weakens  the  conquered  country,  without  making  any  confi- 
derable  addition  to  the  power  of  the  vi£loriou»  (late. 

It  is  afked  to  whom  the  conquefl  belongs, — to  the  prince  who     j  901^ 
has  made  it,  or  to  the  (late?     This  qucftion  ought  never  to  To.vk«^ 
have  been  heard  of.    Can  the  prince,  in  his  charafier  of  fovc-  qu^^o.  ' 
leign,  ^  for  anv  other  end  than  the  good  of  the  (late  ?    Wbofe  bn^v 
are  the  forces  wnich  he  employs  in  his  wars  ?    Even  if  he  made 
4)e  conqueft  at  his  own  espeufe,  out  of  his  ovtm  revenue,  or  his 

iirivace  and  patrimonial  eflatcs,  docs  .he  not  make  ufe  of  the  per-^ 
bnal  exertions  of  his  fubjefls  in  achieving  it  I  does  he  not  fhe4 
their  blood  in  the  conteu  ?  But  fuppofmg  even  that  he  were 
to  employ  foreign  or  mercenary  troops,  does  he  not  expofe  hisi 
nation  to  the  enemy's  refentment  ?  does  he  not  involve  her  ir> 
the  war  ?  And  (hall  he  alone  reap  all  the  advantages  of  it  ?  U 
it  not  for  the  caufe  of  the  flate,  and  of  the  nation,  that  he  takes 
up  arms  ?  The  nation  therefore  has  a  jufl  claim  to  all  tlie  righia 
to  which  fuch  war  gives  birth. 

If  the  fovereign  embarks  in  a  war,  of  which  his  own  perfon^ 
ioterefts  are  the  fole  ground, — as,  for  inflance,  to  a(rert  his  right 
of  fttcceflion  to  a  foreign  fovercignty, — the  queflion  then  afTumea 
ainew  face.  In  this  affair  the  itate  is  wholly  unconcerned :  but 
dien  the  nation  (hould  be  at  liberty  either  to  refufe  engaging  in 
it,  or  to  affift  her  prince,  at  her  own  option.  If  he  is  empow- 
ered to  employ  the  national  force  in  fupport  of  hi3  perfonal 
rights,  he  (hould,  in  fuch  cafe,  make  no  diflin£lioa  between 
ihefe  rights  and  thofQ  of  the  ftate.  The  French  law,  whic^i 
annexes  to  the  crown  all  acqui^tions  made  by  the  king,  (houl^ 
he  the  law  of  all  nations. 

It  has  been  obfcrved  (§  196)  that  we  may  be  obliged,,  if  not^^*^ 
Pxtcrnallyjt  yet  in  confciencc,  and  by  the  laws  of  equity,,  to  rcr  wc  irc  to 

Cc4,  ftore(«t*tiii)et* 
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trtpMii  ftore  to  a  thiril  party  die  booty  wc  have  recovered  out  of  the 
wLujihye^  hands  of  an  enemy  who  had  taken  it  from  him  in  an  unjuft  war* 
The  obligation  is  more  certain  and  more  citenfive,  with  regard 
to  a  people  whom  our  enemy  had  iiojuftly  oppreffed*     ?of  a 
people  thus  fpoiled  of  their  liberty  never  rcnoutice  the  hope  of 
recovering  it-     If  they  have  not  rolufitarily  incorporated  them* 
fclves  with  the  ft  ate  by  which  they  have  been  fubdoed* — if  they 
have  not  freely  aided  her  in  the  war  againft  us,— we  ccrtaidy 
ought  fo  to  ufe  our  viQcry*  as  not  merely  to  give  them  a  new 
mafter,  but  to  break  their  chains.     To  deliver  an  opprtrfled  ptQ' 
pic  is  a  noble  fruit  of  victory  :  it  is  a  valuable  advantage  ^inal^ 
ilius  to  acquire  a  faithful  friend*     'Die  cantott  of  Schweir?  hii* 
^ng  wrcfted  the  country  of  Gbris  from  the  houfe  of  Atiftria,  i^ 
Ulored  the  inhabitants  to  their  former  liberties  i  and  Glarl*,  ad* 
RfViitted  into  the  Helvetic  confederacy,  formed  the  fiith  caiatoolH 


CH  AP^    XIV^ 


Of  Jbi  Right  9f  To/iUmnmm. 

^^fMA.  ^pHE  right  of  poftlfaninitim  is  that»  ia  vittoe-  of  .vUdii  V"^ 
2^^e^^  ^  fens  txtAjSAxkfp  taken  hj  the  enonf  are  xtftoidl  lo  wjk 
of poltiiiiii- former  ftater&>  cothing  agsdn  into  the  power  of  die  lutioi 
nium.         to  which  they  belonged. 

The  fovereign  i^  M>und  to  prote£i  the  perfons  and  propertrof 

Fo'  ^'    ^**®  fubjedls,  and  to  defend  them  againil  the  enemy.    When, 

tjon  of  chlf  therefore,  a  fubje&y'  or  any  pare  of  his  property,  has  fallen  isto 

f^ht.        the  enemy's  pofTcflion,  (hould  any  fortunate  event  bring  tlieis 

again  into  the  fovereign's  power,  it  is  undoubtedly  hti  duty 

toreftore  them  to  their  former  condition, — to  re-ellsblifli  the 

perfons  in  all  their  rights  and  obligations,  to  give  back  the  eiefti 

to  the  owners, — in  a  word,  to  replace  every  thing  on  th^  fine 

footing  on  which  it  ftood  previous  to  the  enemy's  capcure« 

The  juftice  or  injuftice  of  the  war  makes  no  difierence  in  diii 
cafe, — not  only,  becaufe,  according  to  the  voluntary  law  of  nar 
tions,  the  war,  as  to  its  efie^is,  is  reputed  juft  on  both  fides,  bnt 
likewife  becaufe  war,  whether  juft  or  not,  is  a  national  concent) 
and  if  the  fubje&s  who  fight  or  fuffer  in  the  national  caoiiBi 
(hould— after  they  have,  either  in  their  perfons  or  their  prooeityi 
fallen  into  the  enemy's  power — be,-  by  fome  fortunate  Inodenti 
reftored  to  the  hands  of  their  own  people^ — there  is  qo  reafe9 
why  they  fhopld  not  be  reftorcd  to  their  tormer  conditions  It  il 
the  fame  as  iJF  they  had  never  been  taken.  If  the  war  be  juft 
on  the  part  of  their  nation,  they  were  unjuitly  captured  by  ths 

'i^  Hiftmre  dc  h  Coiifed6>tion  Hdv^W,  pu  M.  Dc  WattetOlc  liT.  iti.  ante 

enemy  i 
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eneiii^ ;  and  thus  nothing  is  more  natural  than  to  reftore  them 
at  foon  as  it  becomes  poflible.  If  the  war  be  unjuft,  they  are 
under  no  greater  obligation  to  fuflFer  in  atonement  for  its  in- 
jaftice»  than  the  reft  of  the  nation*  Fortune  brings  down  the 
eril  on  their  heads»  when  they  are  taken :  (he  delivers  them 
from  ity  when  they  efcape*  Here  anin  it  is  the  fame  as  if  they 
sever  had  been  captured*  Neither  tneir  own  fovereign  nor  the 
tmj  has  any  particular  light  over  them.  The  enemy  has  loll  by 
one  accident  what  he  had  gained  by  another. 

Ferfims  return,  and  things  are  recovered,  by  the  right  of  poft**     $  mS. 
liminiiuni  when,  after  havmg  been  taken  by  the  enemy,  they  ^^^'^^ 
come  again  into  the  power  of  their  own  nation  (§  204).    This^^ 
righr,  Uierefore,  takes  efieft  as  foon  as  fuch  perfons  or  things 
captured  by  the  enemy  fall  into  the  hands  of  foldiers  belonging  to 
their  own  nation,  or  are  brought  back  tothe  army,  the  camp,  the 
territories  of  their  fovereign,  or  the  .places  under  his  command* 

Thofe  who  unite  with  us  to  carry  on  a  war,  are  joint  parties     {  107. 
with  us :  we  are  engaged  in  a  common  caufe  s  our  rignt  is  one  and  Whether  it 
tbelame;  and  they  are  confidered  as  making  but  one  body  ^'"l^^^L*^ 
us.  Therefore  when  perfons  or  things  captured  by  the  enemy  are  ailicf. 
retaken  by  our  allies  or  auxiliaries,  or  in  any  other  manner  fall 
into  their  hands,  this,  fo  far  as  relates  to  the  effc£l  of  the  right, 
is  precifely  the  fame  thing  as  if  they  were  come  again  into  our 
mm  power;  fince,  in  the  caufe  in  which  we  are  jointly  embarked, 
our  power  and  that  of  our  allies  is  but  one  and  the  lame*    The 
r^t  of  pollliminium  therefore  takes  etk&  among  thofe  who 
cany  on  the  war  in  conjunAion  with  us;   and  the  perfons 
«nd  things  recovered  by  them  from  the  enemy,  are  to  be  reftorcd 
to  their  former  condition* 

But  does  this  right  take  place  in  the  territories  of  our  allies  ? 
Here  a  diftindion  arifes.  If  tliofe  allies  make  a  common  caufe 
with  us«— if  they  are  aflbciates  in  the  w;|r, — we  are  neccflarilv 
entitled  to  the  right  of  pollliminium  in  their  territories  as  well 
OS  in  our  own :  for  their  ilate  is  united  with  ours,  and,  together 
with  it,  conilitutes  but  one  party  in  the  war  we  carry  on.  But 
if)  as  in  our  times  is  frequently  the  pradlice,  an  ally  only  gives 
OS  a  dated  fuccour  ftipulated  by  treaty,  and  does  not  himfelf 
COOK  to  a  rupture  with  our  enemy,  between  whofe  ftate  and  his 
own,  in  their  immediate  relations,  peace  continues  to  be  ob- 
(ienred, — in  this  cafe,  only  the  auxiliaries  whom  he  fends  to  our 
•iEftance  are  partakers  and  aflbciates  in  the  war  i  and  his  domi- 
moos  remain  in  a  ftate  of  neutrality. 

How  the  right  of  poftliminium  does  not  take  efkSt  in  neutral     $  loS. 
countries  ;  for  when  a  nation  choofes  to  remain  neuter  in  a  war,  ^^  »•  «•!>• 
Ihe  is  bound  to  confider  it  as  eaually  juft  on  both  fides,  fo  far  as  ^[ '"^j^^' 
leUtes  to  its  effcQs, — and,  conicquently,  to  look  upon  every  cap- 
tore  made  by  either  party,  as  a  lawful  acquifition*    To  allow 

le  of  the  parties,  in  prejudice  to  the  other,  to  enjoy  in  her  do- 

'  '       the  ri^ht  of  dauning  things  taken  by  the  latter,  or  the 

right 
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fight  of  poftttmmiuni,  would  be  declariog  in  favour  of  the  fof* 
'^er,  and  dt^parting  from  the  line  of  neutrality*  / 

f  lof.         Naturally^  every  kind  of  property  might  he  recovered  by  Ac 
??■*         right  of  ponliminiym  i  and  there  is  no  intrinric  reafon  why  move- 
ytf^^rrWf  ^^les  fhould  be  excepted  m  this  cafe,  provicJed  they  can  he  ceftm* 
^^       ly  rccognifcj  and  identified.  Accordingly,  the  ancienis,  on  rtco* 
'W**      .   Ycring  fuch  things  from  the  enemy,  frequently  rsftoied  ttcm  to 
jtheir  former  owners  **.     But  the  diihcuky  of  recogniGng  thtngl 
\ei  this  niturej  and  the  cndlefs  difputes  which  woiild  anfe  from 
the   profecutioa  of  tlie  owners'  claima   to   them,   have  been 
deemed  motives  of  fufficicnt  weight  for  the  general  eftsbJiii)* 
Cient  of  a  contrary  pra£!ic€.     To  thefc  confiderations  we  raij 
•      idd|  that,  from  the  little  hope  entertained  of  recovctitig  cffefis 
hnkcn  by  the  enemy  and  once  carried  to  a  pl3c<?  of  fafety,  a  tea- 
^on;*ble  prefumption  aiife^,  that  the  former  owners  have  i^b- 
quiflied  their  property.     It  is  tliereforc  with  rcafon,  that  mote- 
ables  or  booty  arc  excepted  from  the  right  of  podlioiinitimi  un* 
kfii  retaken  from  the  enemy  immediately  after  his  capture  of 
them;  in  which  cafe,  the  proprietor  neither  lindi  a  difficulty io 
^recognifing  his  effe^ls,  nor  is  prefumed   to  have  relinqyifheJ 
Itliem*     And  as  the  cufteiYi  has  once  been  admitted|  and  is  mw 
V'ell  ellabli  filed,  there  woyld  be  an  injuflicc   in   violating  it 
•jPreUm*  §  26).     Amon?  the  RomanSt  itideed,  Oaves  were  nol 
frcated  like  other  movable  property;  they,  by  the  right  of  peft- 
Itjninium,  were  reftored  to  their  mafterSr  even  when  the  reft  rf 
'^hc  booty  was  detained.     The  reafon  of  this  is  evident :  for,  asii 
was  at  all  times  eafy  to  recognife  a  flave,  and  afcertain  Co  whom 
he  belonged,  the  owner,  (lill  entertaining  hopes  of  rcco?ering^ 
him,  was  not  fuppofed  to  have  relinquiflied  his  right* 
§  210.        Prifoners  of  war,  who  have  given  their  parole,*-i  territories  and 
ofthofc      towns,  >vhich  have  fubmitted  to  the  enemy,  and  haxefwomor 
J^ju  "^'""^  promifed  allegiance  to  him, — cannot  of  themfelves  rcturo  to 
the  riglit  of  their  former  condition  by  the  right  of  poftliminium :  (or  £uth 
^Umini-  jg  jq  be  kept  even  with  enemies  (§  1 74). 
"*"•  Bat  if  the  fovereign  retakes  thofe  towns,  countries,  or  wifcn- 

§  «".     crs,  who  had  furrendcted  to  the  enemy,  he  recovers  all  oisfo^ 
uiu'^ri*'ht°^  mer  rights  over  them,  and  is  bound  to  rc-eftablifli  them  in  tbdr 
when  re-    priftine  condition  (§  205).    In  this  cafe  they  enjoy  the  right  of 
taken.        poftliminium  without  an v  breach  of  their  word,  any  viohtion<t 
their  plighted  faith.     The  enemy  lofes  by  the  chance  of  war  a 
right  which  the  chance  of  war  had  before  given  him.    Btit  cW- 
cerning  prifoners  of  war,  a  diftinftion  is  to  be  made.    If  they 
were  entirely  free  on  their  parole,  the  fingle  citcumftancc  df 
their  coming  again  into  the  power  of  their  own  nation  does  not 
leleafe  them, — fince,  even  if  they  had  returned  home,  thejf 
would  ftill  have  continued  prifoners.  The  confcnt  of  the  enemj 
who  had  captured  them,  or  his  total  fubjugation,  can  alone  di^ 

*  See  fcYcral  isEances  In  Grotius,  liook  iii  chip.  16,  }  a, 

*-  '  charge 
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iiarge  them.  Qut  if  they  have  only promifed  not  A>  oflFefk  their 
ricapci — a  promife  which  prifoners  frequently  make  in  order  to 
iroid  the  inconveniences  of  a  jail,— the  qnly  obligation  incum- 
bent on  them,  is,  that  they  (hall  not,  of  thcmfelveSj  quit  the 
sicmy's  country!  or  the  place  afligned  for  their  refidence.  And 
f  the  troops  of  their  party  (hould  gain  pofleflion  of  the  place 
rliere  they  refide,  the  confequence  is,  that,  by  the  right  of  war, 
bcj  recover  their  libertyj  are  reftored  to  their  own  natioU|  and 
einftated  in  their  former  condition. 

When  a  town,  reduced  by  the  enemy's  arms,  is  retaken  by     ^  ^f^. 
hole  of  her  own  fovereign,  flic  is,  as  we  have  above  fccn,  re-  wiiethcr 
bred  to  her  former  condition,  and  rcinftatcd  in  the  pofleflion  of '^^|l3f!|» 
II  her  rights.    It  is  alked  wlicthcr  (he  thus  recovers  fuch  part  of  uieir  pro^ 
cr  property  as  had  been  alienated  by  the  enemy  while  he  keptpcrtyaliet 
cr  in  uibjeAion.    In  the  firft  place  we  are  to  make  a  di(lin£lioo  "^^  ^ 
etwcen  movable  property  not  recoverable  by  the  right  of  poAli*      ^■'^T* 
linium  (§  202),  and  immovables.     The  former  belongs  to  tlic 
ocmy  who  gets  it  into  his  hands,  and  he  may  irrecoverably  alie* 
ate  it.    As  to  immovables,  let  it  be  remembered  that  the  acqui- 
tion  of  a  town  taken  in  war  is  not  fully  confummatcd,  till  con- 
rmed  by  a  treaty  of  peace,  or  by  the  entire  fubmitfion  or  de- 
ruAiou  of  the  ilate  to  which  it  belonged  (^  19;).    Till  then^ 
ic  (bvereign  of  that  town  has  hopes  of  retaking  it,  or  of  reco- 
'jAng  it  by  a  pea^.     And  from  the  moment  it  returns  into  his 
>wer9  he  rellores  it  to  all  its  rights  (§  205],  and  confequenily 
recovers  all  its  pofleflions,  as  far  as  in  their  nature  they  are 
coverable.      It  therefore  rcfumcs   its   immovable   puiTeinons 
om  the  hands  of  thofe  pcrfons  who  have  been  fo  prematurely 
rvrard  to  purchafe  thenu     In  buying  them  of  one  who  had  not 
I  abfolute  right  to  difpofe  of  them,  the  purchafers  made  a  ha- 
tffdous  bargain  i  and  if  they  prove  lofcru  by  the  traiifaclifinf  it 
a  confequence  to  which  they  deliberately  cxpofcd  themfclvcs. 
It  if  that  town  had  been  ceded  to  the  enemy  by  a  treaty  of 
acCy  or  was  completely  fallen  into  his  power  by  the  fubminion  of 
e  whole  ftate,  flic  has  no  longer  any  claim  to  the  right  of  poflli- 
imiun  i  and  the  alienation  of  any  of  her  poflrflions  by  the  con* 
icror  is  valid  and  irrcverfible ;  nor  can  (he  lay  claim  to  them, 

in  the  fequel,  fome  fortunate  revolution  mould  liberate  her 
im  the  yoke  of  the  conqueror.  When  Alexander  made  a  pre- 
at  to  the  Theflalians  of  the  fum  due  from  them  to  tlie  The- 
ns  (fee  $  77),  he  was  fo  abfolutely  mader  of  the  republic  of 
ftcbeSf  tiiat  he  deflroyed  the  city,  and  ibid  the  inhabitants. 
The  fame  deciGons  hold  good  with  regard  to  the  inunovable 
operty  of  individuals,  prifuners  or  not,  which  has  been  alic- 
itcd  by  the  enemy  while  he  was  mailer  of  the  country.  Gro* 
u  propofcs  tlie  qucllion  with  refpefl  to  immovable  property 
fleflcd  in  a  neutral  country  by  a  prifoner  of  war  *.  But,  ac* 
nliog  to  tlie  principles  we  luve  laid  dowu^  thi^  queftioa  is 

*  Lib.  ill.  cap.  9,  $  6. 

ground- 
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gfoundlcfs :  for  tlic  fovercign  who  mAVc«  a  priroircr  in  trmr,  lut 

iiQ  Other  right  otct  him  than  thit  ot  (let;iimng  hit  perfoa  u&iit 

the  concluiion  of  the  wari  or  until  he  Uc  ranforaed  (|f  1481  &c*?| 

but  he  acquires  no  right  to  the  pri  Toner's  pro^xrtyi  unleTs  h£ 

can  fei^e  on  it.    It  t^  imponible  to  produce  any  natujii]  reafoi| 

why  the  captor  fhould  have  a  right  to  difpofc  of  his  pfiToaiCrlll 

property,  uniefs  the  prifonct  has  it  about  him. 

§  Iff  When  a  nation,  a  people,  ti  ftate^  has  been  entirely  fabduc!f,it< 

^*^***S*  II  Silked  whether  a  revolution  can  entitle  them  to  the  right  af 

.  ^^^  ^'^jj  "^^  poftUtninium*     In  order  juftly  to  anfwcr  this  qncllion,  thcf^ 

cntrreiy      muft  again  be  a  diftin£lion  of  cafes*    if  that  conquered  ftatc  hu 

fiil»aucd      not  yet  acquiefced  in  her  new  fubjecllon,  hus  not  voltinurily  fafc* 

IJi^^^^f  ^mitted,and  has  only  ceafed  to  refill  from  Inability,— if  herviftor 

pnftjimjoi-  hafi  not  laid  afide  the  fword  of  conqueft  and  taken  up  the  kt^ 

^^*  tre  of  peace  and  equity ,^ — fuch  a  people  are  not  realiy  fuWuM; 

they  are  only  defeated  and  opprefTed*,  and*  on  being  dcUfcrcd  bj   - 

^P  the  artm  of  an  ally,  they  doubdefs  return  to  their  former  fmt- 

^^^m      tion  (§  207),    Their  ally  cannot  become  their  conqueror  ^  he  11 

^^^P     their  deliverer;  and  all  the  obligation  of  the  party  deUvered  if  to 

^^^^     reward  him.    If  the  fubfequcnt  conqueror,  not  being  ast  ally  w 

^M  the  ftatc  of  which  wc  fpeak^  intends  to  keep  it  tinder  hi$  ownjti* 

^P  rifdifiion  as  the  reward  of  hh  viclory,  he  puts  himfclf  in  the 

^m  place  of  the  former  conqueror,  and  becomes  the  enemy  of  the 

^m^  hate  which  the  other  had  oppreflej  :   that  ilate  may  lawfully  re- 

^  fift  him,  and  a^ail  hcrfelf  ot  a  favourable  opportunity  to  recover 

her  liberty.     If  fhe  had  been  miiLiflly  oppreflrd,  he  who  refcacs 

her  from  the  yoke  of  the  opprctfbr  ought  gcnerouily  torciaftitc 

her  in  the  polFeflion  of  all  her  Ti|;hti  (^  203]. 

'   The  queilion  changes  with  regard  to  a  ftatc  which  has  vobnita* 

rily  fubmittcd  to  the  conqueror.  If  the  people^  no  longer  treated 

as  enemies  but  as  adual  fub}e£ls,  have  fubmittcd  to  a  hnrfal 

government,  they  arc  thenceforward  dependent  on  a  new  &•«• 

reign ;  or^  beinff  incorporated  with  the  victorious  natioOy  tiiey 

become  a  part  of  it,  and  ftiare  its  fate.  Their  formerftate  if  aUb' 

lutely  deftroyed ;  all  its  relations,  ail  its  alliances,  are  ezttngitilNl 

(Book  II.  $203).    Whoever  then  the  new  conqueror  may  (ie» 

chat  afterwards  fubducs  the  ftatc  to  which  thcfe  people  M 

united,  they  (hare  the  deftiny  of  that  ftatc,  as  a  part  OaMAb 

fate  of  the  whole.     This  has  been  the  prajiice  of  natioos'blli 

ages, — I  fay,  even  of  juft  and  equitable  nations, — efptanStf^A 

regard  to  an  ancient  conqueft.    The  moft  moderate  conquenv 

confines  his  gcnerofity  in  this  particular  to  the  reftoration  of  As 

liberties  of  a  people  who  have  been  but  recently  fubdoed,  and 

whom  he  docs  not  confider  as  perfeftly  incorporated,  or  wdioe* 

mented  by  inclitfation,  with  the  ftatc  which  he  has  conquered. 

If  the  people  in  queftion  ftiakc  off  the  yoke  and  recover  didr 

liberty  by  their  own  exertions,  they  regain  all  their  rights ;  Acf 

iletiirnr  to  their  former  fituation ;  and  foreign  nations  h«rc  m' 

right  to  determine  whether  they  have  ftiaken  oflF  the  yoke  of 

lawful  authorityj  or  bUrft  the  chains  of  llavery.    Thus,  the 

kingdom 
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[dom  of  Poitugali — ^which  had  been  feized  on  by  Philip  II. 
;  of  Spain,  under  pretence  of  an  hereditary  right,  but  in 
icy  by  force  and  the  terror  of  his  arms, — re-eftablifhed  the 
pendency  of  her  crown,  and  recovered  her  former  rights 
n  flie  drove  out  the  Spaniards,  and  placed  the  duke  of  Bra« 
sa  on  the  throne. 

rovinces,  towns,  and  lands,  which  the  enemy  reftoret  by  the  j^.  ^^^J'^^ 
ty  of  peace,  are  certainly  entitled  to  the  right  of  poftlimi-  f^l^ii'ivli- 
n:  for  the  fovereign,  in  whatever  manner  he  recovers  them,  mum  f  t 
Hind  to  reftore  them  to  their  former  condition,  as  foon  as  he  jr*** V*  '*" 
ins  pofleffion  of  them  (^  205).    The  encmv»  in  giving  back  til'J^^'p^'le . 
wa  at  the  peace,  renounces  the  right  he  nad  acquired  by 
s.     It  is  jult  the  fame  as  if  he  had  never  taken  it  s  and  the 
la£Hon  fumiflics  no  reafon  which  can  juftify  the  fovereigt^ 
efiifiog  to  reinftate  fuch  town  in  the  pofleflioQ  of  all  her 
ttf  and  reftore  her  to  her  former  condition. 

vt  whatever  is  ceded  to  the  enemy  by  a  treaty  of  peace,  is    ^21^ 
f  and  completely  alienated.     It  has  no  longer  anv  claim  to^'j^'^ 
right  of  poiUiminium,  unlefs  the  treaty  of  peace  be  broken  cej"  j  to 
cancelled.  the  cscmx. 

jid  as  things  not  mentioned  in  the  treaty  of  peace  remain  in  the     i  tt6, 
lition  in  which  they  happen  to  be  at  tlie  time  when  the  treaty  ?IJjf^ 
mcluded,  and  are,  on  both  fides,  tacitly  ceded  to  theprefent  miMam' 
eflur,  it  may  be  faid  in  general,  that  Uie  right  of  poftlimi-  docs  doc 
II  no  longer  exifls  after  the  conclufion  of  the  peace*    That*^'^  *^*^ 
t  entirely  relates  to  the  ftatc  of  war.  *  **'^***' 

fevcrtlielefs,  and  for  this  very  reafon,  there  is  an  exception    f  si-, 
le  made  here  in  favour  of  prifoners  of  war.     Their  fovc>  ^^T  *^' 
a  it  bound  to  rclcafe  them  at  the  peace  (§  154).     But  if  he  J^J^^£°r 
lot  accompiifli  this, — if  the  fate  of  war  compels  him  to  ac-prUu&cii. 
of  bard  and  unjuit  conditions,^the  enemy,  who  ought  to 
he  prifoners  at  liberty  when  the  war  it  terminated  and  he 
DO  longer  any  thing  to  fear  frum  them  (§§  150^  153),  con- 
es the  itate  of  war  with  rcfpet^t  to  them,  if  he  ftill  detains 
a  in  captivity,  and  efpecially  if  he  reduces  them  to  flavery 
5a}.     rbey  have  therefore  a  right  to  cfTefk  their  efcape 
I  hdm  if  they  have  an  opportunity,  and  to  return  to  their 
.  country,  equally  as  in  war  time ;  uncc,  with  regard  to  them, 
war  ftill  continues.     Audinthat  cafe,  the  fovcreign,  from 
Bbligation  to  proteA  them,  is  bound  to  reftore  them  to  their 
icr  condition  (§  205). 

nrther.  thofe  prifoners  who  are,  without  any  lawful  reafon,     9  nT. 
ined  after  the  conclufion  of  peace,  become  immediately  free,  ^  ''^>  *^* 
n,  once  efcapcil  from  captivity,  they  have  even  rca.hcd  ai^'ji^^capiftf 
val  country:  for  enemies  are  not  to  be  purfued  and  fcizcd  i<  :o  a  ucu- 
leutral  ground  (§  132);  and  whoever  detains  an  innocent  *'*^  "^^^^^ 
mer  after  the  pc':ic?,  cciitinucs  to  be  his  enemy.     This  rule  ^'^' 
Id  and  a£lually  docs  obtain  among  nations  who  do  not  admit 
aothorilc  the  prjc^i<;c  of  cnflaving  prifoners  of  war. 

If 


'JEftdoMt^^U^trft  Mid»  «4MRr  Aej  do  vdHirn^  it  h  the  tin ty  of  the  f^ve- 

#^P^*«nn^  t»  f«-eftibI(ai'tKMtV  ill  thtir  fomier  condition.     Hctrce  it 

■**^       chwIyfeBa'My-Aflt-fte.ni^  t>f  every  anc  of  thofc  prifeno^ 

.  together  with  hit  obligations  (or  the  rights  of  others  ovcjr  him),  [ 

ftiU  f tItilMI  ifMBhtOMlKdH^^       tttrnon  of  them  is,  for  tk 

taeft  pifl^  MpeaJ^d  taring  tm  time  of  his  captt^itf « 

TheptilbfiM^df  ifW  Aefdbre  retains  a  right  codifi^fe  of  Itfi 


tectfe  oE  death:  and  as  there  is  iu>timg 
of  UUrtvkjf  %rhich  Cftn  m  this  latter  rcfpeft  dei^rifc 
hto  Of  tllfe  ^teMsSi5  Itf  Ikis  t%^  the  teftamenr  of  a  prifoRer  of 
#wr  MjAf  tol)^  fiSd  III'  hil  own  cotrntryj  unlets  rendcscd  md 

uj  voBiB  innndn  ocfcoi*  

f  tsi.       With  ii«tim^iriiich  horn  eftaUifbied  the  indifblalKIitf  «f  lb 

'''^"^^S^  biarfiage  ties,  or  hm€  orAsimed  dMttutf  ftoold  coarinwtefife 

Ihlleflidiflbltied^liT'tbB  judgmeat  oiF  t  court,  dnft^ditHHIlfiilK 

fift,  iiolwithftaiiding  the  capthity  df  om  xd  it»  pmA^ititii 

oHki^fehirhkolnef  &»  by  p^ftHmiidttmt  UgalticBtitMtodllii 

itiatriinonial  rights. 

fMt;.       We  A9  tttfMl^f^  cfiMr  nito  a  dettil  of  what  tiio  otB  Ima  of 

k^tttatt.   pAfticillMp  nilftions  have  ordained  wKh  ve§po&  to  the  i%hl  rf 

^"fg^fMlMbmm  :•  we  eomem  ourfeWee  whh  oUerriM  dmt  fiHblN 

^^{^  cal  re^A^ne  are  oUigatory  on  tfaefdi$eaa  of  Aeftate  akm 

taiblUKed  «M  do  not  aficA  fdveigners.    Neither  do  we  here  ctaBuorolitt 

V^^a>^   has  been  fettled  on  that  head  hj  treaties:  thofe  partieobr  cMfri 

m  cuftom.  pjjgjg  eA^bKfli  merely  a  conventional  right,  which  rehtes  only  to 

the  contradinj?  parties.    Coftoms  cohfirmed  by  loi^  and  ooo^ 

ftaht  ufe  are  ottl^tory  on  thofe  nations  who  have  eifen  a  odt 

confent  to  them ;  and  they  are  to  be  refpeded*  WMn  not  eoa^ 

trary  to  the  law  of  nature  t  but  thofe  Which  involve  an  lafnnge- 

ihent  of  that  fatred  law  are  faulty  and  invalid ;  andv  inftesd  of 

conforming  to  fach  cuftoms,  cveiy  nation  is  bound  to  vfe  te 

endeavours  to  effed  their  abolition.    Atnong  the  Romans  di 

right  of  poftiimininiii  was  in  force,  even  in  times  of  piufumf 

peace,  with  rtfpeOi  to  nations  with  which  Rome  kuMi  nddtff 

t:onne£)k)ns  of  ftiendfliipi  rights  of  hofpitality^  nor  aHisDce*^ 

This  was  becaufe  rhofe  nations  were,  as  we  have  already  ob< 

ferved,  confidered  in  fome  meafuirr  as  enemies*    The  pvevs* 

lence  of  milder  manners  has  allnoft  every-wfaere  aboUted  iM 

xenmant  of  barbarifm. 

*  Dt^fi.lib.  zlix.  dc  C«pt  tt  PoUilm,  bf.  t*  f  a* 
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B.  m^  Ch.  3tir.    RIGHT  Of  PRIVATiE  PERSONS,  &c.  ^9^ 

CHAP.   XV. 
0/  the  Ri^ht  •/  private  Pcrfins  in  ffar. 

THE  right  of  leaking  war,  as  we  have  (hewn  in  the  iirft    f  2z^ 
chapter  of   this  book,    folely  belongs  to  the  fc^^^^ig"  ^^i*<^* 
powcTi  which  not  only  decides  whether  it  be  proper  to  undertake  ^mit 
the'tmr,  and  to  declare  it,  but  likewife  directs  all  Its  operations,  hoaiUtiet 
at  civcumftances  of  the  Utmoft  importance  to  the  fafcty  of  ^lic  ^J^^^'jPJJ 
ftatc.    Subjefls,  therefore,  cannot,  of  themfclveS)  take  any  ftepSrcign'i 
in  this  afiair;  nor  are  they  allowed  to  commit  any  z&  of  hoftility  order. 
without  orders  from  their  fovereign.    Be  it  underftood,  howerer, 
that,  Bnrier  the  head  of  "  hoftilities,"  we  do  not  here  mean  to  in* 
elude  fdf-defence.  A  fubjedt  may  repel  the  violence  of  a  fellow- 
citizen  when  the  magifltate's  affiftance  is  not  at  hand ;  and  with 
much  greater  reafon  may  he  defend  himfelf  agatnft  the  unex- 
peOed  attacks  of  foreigners. 

TIic  fovereign's  drder,  which  commands  afts  of  hoftility  and  „, J  *^^- 

.  ,      *>  *    V         '     '^i_  1  •     1     ^  rni-    Tlwt  order 

gives  a  Tight  to  commit  them,  is  either  general  or  particular.  ThCmay  be  rt- 

declaration  of  war,  which  enjoins  the  fubjeds  at  large  to  attack  ncral  or 

the  enettiy*8  fubjefts,  implies  a  general  order.    The  generals^  r»^^"^**^* ' 

oflkers,  radiers,  privateerfmen,  and  partifans,  being   all  com- 

mifiioned  by  the  fovereign,  make  war  by  virtue  of  a  particular 

order. 

But,  though  an  order  from  the  fovereign  be  neceflary  to  au-    §  125. 
diorife  the  fubjet\s  to  make  war,  tliat  necefllty  wholly  refuits^j"*^*""^ 
from  the  laws  elTential  to  every  political  fociety,  and  not  fromfi^yoJ^,^'^ 
any  obligation  relative  to  the  enemy.     For,  when  one  nation  an  order. 
fakes  up  arms  againft  another,  (he  from  that  moment  declares 
herfelf  an  enemy  to  all  the  individuals  of  the  latter,  and  author 
irifcs  them  to  treat  her  as  fuch.    What  right  could  (he  have  in 
ihit  cafe  to  complain  of  any  a£ls  of  hoftility  committed  againft 
her  by  private  perfons  without  orders  from  their  fuperiocs  ?  The 
nlle,  therefore,  of  which  we  here  fpeak,  relates  rather  to  public 
hw  in  general,  than  to  the  law  of  nations  properly  (o  called,  oi^ 
to  the  principles  of  the  reciprocal  obligations  of  nations. 

If  we  confine  our  view  to  the  law  of  nations,  confidcred  in     §  ns. 
hfelf, — when  once  two  nations  are  engaged  in  war,  all  the  fub- J^T  die 
jefts  of  the  one  may  commit  hoftilities  againft  thofe  of  the  other^  ^1^.^^^, 
Md  do  them  all  the  mifchief  authotifed  by  the  ftatc  of  war.  But  ihould  hi«e 
Oiould  two  nations  thu^  encounter  each  other  with  the  colleftive  adopted 
Weight  of  their  whole  force,  the  war  would  become  much  more  ^^  "**• 
bloody  and  dcftniftive,  and  could  hardly  be  terminated  other- 
^fe  than  by  the  utter  extin£Uon  of  one  of  the  parties.     The 
Examples  of  ancient  wars  abundantly  prove  the  truth  of  this  af- 
fertion  to  any  man  who  will  for  a  moment  recall  to  mind  thd» 
firft  vfars  waged  by  Rome  againft  the  popular  republics  by  which 
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llie  was  fariottnded.    It  is  therefore  with  good  fcafon  that  tie 

eontmy  praAice  has  grown  icito  a  cuftom  with  the  n^itlons  of  Et* 

lop^^at  leaft  witli  thofe  that  keep  up  regular  ftartcitng  armie&  or 

.,     bodies  of  tniUtta*  The  troops  aloti^  catry  on  the  war,  while  the  reft 

of  the  nation  remain  in  peace*  And  the  neceOjty  of  a  fpeetal  order 

to  z£t  i&fo  thoroughly  eftabliflicdj  that,  even  after  a  declaratbn 

of  war  between  two  nations,  if  the  peafants  of  thcmfehcs  commit 

;inv  hoft  ill  ties,  the  enemy  Oiewsthcm  no  mercy,  but  hangs  them  up 

as  he  would  fo  many  robbers  or  banditti.     The  crcws  of  prltatt 

fhips  of  war  ilaad  in  the  fame  predicament ;  a  commiflioii  iam 

thetr  forereign  or  admiral  ean  alone,  in  cafe  they  are  captttrsdt 

Infure  them  luch  treatment  as  is  given  to  prifoners  takes  in  r^u^ 

lar  livarfare.  , 

I  as7.        Ia  dec(aTattoti8  of  wir,  bowefer^  the  ancient  form  is  ftill 

^■""^       tained,  by  which  the  fubjcfts  in  general  are  ordered,  not  0, 

STorS;    ^^  break  off  all  intcrcotirfe  with  the  enemyi  but  alfo  to  a/i< 

him*    Cuftom  interprets  this  general  order*    It  authorife%  m* 

deed,  and  even  obliges  every  fubjed,  of  whateret  rank,  to  fecafe 

the  perfons  and  things  belonging  to  the  enemy,  when  they  hll 

into  his  hands  1  but  it  does  not  mvite  the  fu^e&s  to  undertake 

any  offenilve  expedition  without  a  commiffioa   or  panlculii 

.  order.  ^  -<- 

•    I  tst.         There  are  occafions,  however,  when  the  fu!^e&  may  mim 

^^  P^  ably  fuppofe  the  fovereign^s  wiUt  and  a&  in  coofeqncnce  of  Ui 

Sumty    ^^^'^  command.     Thus^  although  the  operations  of  war  ait  hf 

uodertike,  cudom  generally  confined  to  the  troops,  if  the  iuhabttantiflf  t 

preruming  ftron^  place,  taken  by  the  enemy,  have  not  promifcd  or  (worn 

▼crehnfT    f^^l^^^*!^^"  ^o  ^^^>  ^^d  ihould  find  a  favouraole  opportunitj  of 

^i]l  furprifing  the  garrifon  and  recovering  the  place  for  their  fow- 

reign,  they  may  confidently  prefnme  that  the  prince  will  ipprcrfe 

of  this  fpirited  enterprife.     And  where  is  the  man  that  (hall  dan 

to  cenfure  it  ?  It  is  true,  indeed,  thi^t,  if  the  towiiCmen  milbitf 

in  the  attempt,  they  will  experience  very  fevere  treatmenllntf 

the  enemy.     But  this  does  not  prove  the  enterprtfe  to  be  t^ijolf 

or  contrary  to  the  laws  of  war.     The  enemy  makes  ufc  of  li 

right,  of  the  right  of  arms,  which  authorifes  him  to  call  in  the 

aid  of  terror  to  a  certain  degree,  in  order  that  the  fubjefts  of  dn 

fovereign  with  whom  he  is    at   war  may  not   be  wtUidg  t» 

venture   on    fuch    bold    undertakings,    tlie    fuceefs  of  moA 

i  might  prove  fatal  to  him*     During  the  laft  war,  the  bhabiMM 

of  Genoa  fuddenly  took  up  arms  of  their  own  accord,  and  dnK 

the  Aufliiians  from  the  city:  and  tlie  republic  celebrates  in  ii* 

nual  commemoration  of  that  event  by  M^hich  fhc  recovered  to 

liberty* 

£129.         Perfons  fitting  out  private  fhips  to  cruifc  agalnft  theeiMaf 

Fhviteen.  acquire  the  property  of  whatever  captures  they  make,  as  aeoi»" 

penfation  for  their  dilburfements,  and  for  the  rifquei  diey  nm: 

but  they  acquire  it  by  grant  from  the  foverctgn,  who  iifuesoot 

GommiiTiQns  to  them*    The  fovereign  allows  them  either  ^^ 
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\\']io}e  nr  3  part  of  the  rnpriirc  :  thi«?  entirely  dcpctiils  o'l  tlie  na- 
ture c"!  the  ciniract  he  has  niaile  with  ihrin. 

As  the  iuhjeCts  arc  not  umier  an  ohhf[alion  of  rcrupuloufly 
u-etciiin^  the  juftice  of  the  war,  which  indeed  thiy  have  nut 
always  an  opportunity  of  bcin^  tlioroughly  acquainted  with»  and 
Tcfprcling  which*  they  are  bound,  in  cafe  of  doubt,  to  rely  uii 
the  foverciffn's  judgment  (§  187), — they  iinqueiiioriHbiy  n..iy 
with  a  fafe  conl'ciencc  fenc  their  country  by  iittin^;  out  pii- 
rateers,  unlefs  tbc  war  be  evidently  unjult.  iiut»  on  the  other 
hand,  it  is  an  infamous  proceeding  on  the  part  of  foreigners,  to 
take  out  i  ommitlions  from  a  prince,  in  order  to  commit  piratical 
depredations  on  a  nation  which  is  perfectly  innocent  with  refpect 
to  them.  The  thirll  of  gold  is  their  only  indurcnienr;  nor  can 
the  commiflion  they  have  received  ettac»!  t!ie  intatny  of  their  con- 
dtitt,  though  it  fcrecns  them  from  punillmient.  1  hofe  alone 
are  cxcut'able,  who  thus  aliiil  a  nation  M'hofc  caufc  is  undoubt- 
edly ju!t,  and  that  has  taken  up  arms  with  no  other  view  than 
that  of  defending  hcrfelf  from  opprrllion.  They  would  even 
deferre  praife  for  their  exertions  in  iuch  a  caufe,  if  the  hatred  of 
Ofiprcflton,  and  the  love  of  jultice,  radier  than  the  dciirc  of 
richefc,  Simulated  thetn  to  generous  ell'orts,  and  induced  ti*.;:m  to 
expoile  their  lives  or  fortunes  to  the  hazards  ot  war. 

The  noble  view  of  yjaining  inltruction  in  the  art  of  w.ir,  and  /  -.'^ 
thus  acquiring  a  greater  degree  of  ability  to  lender  ufeful  fer-  "^  ^"'*^^* " 
rices  to  their  country,  has  introduced  the  cuitoni  of  ferving 
3«  roiumeers  even  in  foreign  armies;  and  the  practice  i.s  un- 
doubtedly juiliiW  by  the  fublimity  ot  the  motive.  At  preient, 
rolunteers,  when  taken  by  the  enemy,  are  treated  as  if  they 
belonged  to  the  army  in  which  they  riv;ht.  Nothing  can  be 
more  reafonable:  they  in  fact  join  that  ain^y,  rnd  unite  wiiii  ii 
'n  fupportitig  the  fame  caufe ;  and  it  makes  little  diiicrence  in 
!he  cafei  whether  they  do  i.his  in  complianre  with  any  obii^jrution^ 
yr  at  the  fpontan^'mis  impuif'e  ot  their  own  free  ciioice. 

Soldiers  can  undertake  nothin^f  witiiout  liie  exprcfsor  tacir      ;•,: 
rommand  of  their  officers.     To  obey  and  execute,  is  their  pro-  •'•  •"»-  '»'• 
rtnce, — not  to  acl  at  their  own  difcrction  :  they  arc  cr.Iy  iiiltru-  ,  VjVm.- 
nents  in  the  hands  of  their  commandeis.  Let  it  be  rcmem'vrcd  :..-y  u>. 
iere«  that,  by  a  tacit  ordon  1  mean  0!;e  whi(  h  is  necvilul'v 
nclude«i  in  .m  '.•xprcis  order,  or  in  the  functions  wi»ii  '.vhi.ii  a 
lerfon  is  intruiled  by  Ms  uipvrior.   What  is  faid  of  UiMi-rrb  mult 
ilfo  in  a  proper  degree  be  undcrl^.ood  of  oificer'?,  and  ot  ail  who 
lave  any  fubordln'-itc  ri^fumand.     V\  herefore,  witii  relnwck  to 
hinj^s  which  are  no^  intrmied  to  theiv  chat'^c,  iliey  may  bw»t!i 
>e  confuiered  a-»  private  iwu'f.idiul.',  uho  are  i:ot  i.j  iir.dcrtake 
IIIT  thing  without  orders.     1  he  obligation  oi  i!'C  mili-ary  is  even 
tBorc  itrict,  as  the  mart  id  law  t-xnrefsly  forbid;  acting  without 
orders  i  and  this  difcinliuj  i-»  to  nccolfary  that  it  fcarcely  leaves 
any  rotym  for  prefumption.     In  war,  an  entv-rpnlv;  wl.uh  wears 
1  very  adrantageous  appearance,  and  prjrr.iles  alR;o:t  certain 

U  •!  fuccou. 
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fucccfs)  may  ncverthelefs  be  attended  with  fatal  confequences.  It 
would  be  dangerous,  in  fuch  a  cafe,  to  leave  the  decifion  to  the 
Judgment  of  men  in  fubordinatc  ftations,  who  are  hot  acquainted 
with  all  the  views  of  their  general,  and  who  do  not  pollefs  an  equal 
degree  of  knowledge  and  experience :  it  is  therefore  not  to  be 
prefumed  that  he  intends  to  let  them  a£b  at  their  own  difcretion. 
Fighting  without  orders  is  almoll  always  confidered,  in  a  military 
man,  as  fighting  contrary  to  orders,  or  contrary  to  prohibition. 
There  is,  therefore,  hardly  any  cafe  except  that  of  felf-defeoce^ 
in  which  tlie  foldiers  and  inferior  officers  may  a£l  without  or- 
ders.   In  that  one  cafe,  the  orders  may  fafely  dc  prefumed ;  or 
l-athcr,  the  right  of  felf-defence  naturally  belongs  to  every  onCi 
Sind  requires  no  pcrmifTion.    During  the  fiege  of  t^rague,  in  tbe 
lad  war,  a.  party  of  French  grenadiers  made  a  fally  without  or« 
dcrs  and  without  officers^ — poflcflcd  themfelves  of  a  battery, 
fpikcd  a  part  of  the  cannon,  and  brought  away  the  remainder  into 
the  city.     The  Roman  fcverity  would  have  punifhed  tfaofe  men 
ti'ith  death.     The  famous  example  of  the  conful  Manlius  is 
well  knowji,  who,  notwithilanding  the  vitlory  gained  by  his  fonj 
caufed  capital  puniflimcnt  to  be  inflicted  on  him  for  having  en- 
gaged the  enemy  without  orders*.     But  the  difference  of  times 
and  manners  obliges  a  general  to  moderate  fuch  feverity*    The 
marcfchal  Bcliille  publicly  reprimanded  thofe  brave  grenadierS} 
but  fecretly  caufed  money  to  be  diilributed  among  them,  as  a 
reward  of  their  courage  and  alacrity.    At  another  famous  fiege 
in  the  fame  war,  that  of  Coni,  the  private  men  of  fome  batal- 
lions  that  were  llatioiied  in  the  follcs,  made,  of  their  own  accord, 
during  the  abfence  of  their  ofriccrt=,  a  vigorous  fortie  which  wai 
attended  with  fucccfs.     Baron  Leutrum  was  obliged  to  pardon 
their  tranfgrelFion,  lell  he  fliouKl  li.iinp  an  ardour  on  which  the 
fafety  of  the  place  entirely  dependcJ..     Such  inordinate  impetu- 
ofity  ftiould  nevertliclefs  be  checked  a:»  far  as  poflible ;  fince  it 
may  eventually  be  produclive  of  fatal  confequences.     AviJius 
Calfius  inflicled  capital  puniihmcnt  on  fome  officers  of  his  anry* 
who  had,  without  orders,  mar^  lied  forth  at  the  head  of  a  handful 
of  men,  to  furprife  a  body  of  three  thou  land  enemies,  and  had 
fucceeded  in  cutting  them  to  pieces.     This  rigour  he  jultified  by 
faying  that  there  might  have  been  an  ambufcade, — dlccns  evciLi^ 
poiuij/e  tit  eJji'Jit  /;/.//W/V«*,  t^c  f. 
§332.         Is  the  (late  bound  to  indemnify  individuals  for  the  dsmagei 
tic  lUtc'is  ^'^^y  '^^^^  fuilained  in  war  ?  We  may  learn  from  Grotius  tbl 
bouna  to    authors  are  divided  on  this  queilion  J.     The  damages  under  con- 
Indcmnify   fideration  are  to  be  diitingufhed  into  two  kinds, — thofe  done  by 
for  damage! ^^^^  ftatc  itfclf  or  the  fovereign,  and  thofe  done  by  the  enemy.    Oi 
luftAhicd^*^  tl^c  fi'^ft  kind,  fome  are  done  deliberately  and  by  way  of  precautioni 
iM  wiir.       as  when  a  field,  a  houfe,  or  a  garden,  belonging  to  a  private  per  Ion, 
is  taken  for  the  purpofe  of  creating  on  the  fpot  a  town  rampart, 

*  Tit.  Liv.  lib.  viii.  rap.  7. 

4  Volcatius  Ga'licanu:.,  tj'.sotcd  b/  GfOtiuf,  ba&k  ill.  chfP.  iS,  ?  I,  nctc  6. 

4  Lib,  iii.  fap.  zo,  ^  i. 
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or  any  other  piece  of  forcification, — or  when  his  (landing  corn  or 
his  llurc-houfes  arc  cicdroyedy  to  prevent  their  being  of  ufc  to  the 
enemy.  Such  damages  are  to  be  made  good  to  the  individual^ 
who  fhould  bear  only  liis  quota  of  the  lofs.  But  there  are  other 
d2un3ges9  caufed  by  inevitable  ncccfFity,  aS)  for  indance,  the 
dcftruAion  caufed  by  the  artillery  in  retaking  a  town  from  the 
enemy.  Thcfc  are  merely  accidents, — they  arc  midfortunes 
^hicn  chakice  deals  out  to  the  proprietors  on  whom  they  happen 
to  fall.  The  fovereigny  indeed,  ought  to  (hew  an  equitable  re- 
g»rd  for  the  fuflererS)  if  the  fituation  of  his  affairs  will  admit  of 
it :  bvt  no  aAion  lies  againft  the  ftat'c  for  misfortunes  of  tliis  na- 
hucr-^or  lofles  which  (he  ha^  occafioned,  not  wiifullyf  but 
throagh  neceflity  and  by  mere  accident,  in  the  exertion  of  her 
vMits.  The  fame  itiay  be  faid  of  damages  caufed  by  the  enemy. 
AU  the  fubje£ts  are  expofed  to  fuch  damages :  and  Uroe  to  him 
on  whom  they  fall  I  The  members  of  a  (ociety  mny  m-cII  en- 
eoanteir  fuch  ridt  of  property^  (ince  they  encounter  a'fimilar  ri(k 
ttf  life  itfelf.  Were  the  (late  ftri£liy  to  indemnify  all  thofe  whofe 
Dffoperty  is  Injured  in  this  manner,  the  public  finances  would 
fooit  be  ezhjiulled  1  and  every  individual  in  the  ftate  would  be 
obBglttl  to  contribute  his  fliare  in  due  proportion,— a  thing  utterly 
laipriAiclbie.  Uefides.  thefe  indemnifications  would  be  liable 
to  1  thdufand  abufes,  and  there  would  be  no  end  of  the  parti* 
cularst  It  is  therefore  to  be  predimed  that  no  fuch  thing  was 
ever  intended  by  thofe  Who  linited  to  form  a  focicty. 

Bat  it  is  perfe£ily  confonant  to  the  duties  of  the  (late  and  the 
forereignj  and,  of  courfc^  perfeAly  equitable^  and  even  ftriAly 
jaftt  to  relievet  as  far  as  po(ribfe,  thofe  unhappy  fufferers  who 
hare  been  ruined  by  the  ravages  of  war,  as  like  wife  to  take 
care  of  a  family  whoTe  head  and  fupport  h;;s  Io(l  his  life  in  the 
fenrice  of  the  Rate.  There  are  many  debts  which  are  confix 
dered  ^  facred  by  the  man  who  knows  his  duty,  although  they  do 
dot  afibrd  any  ground  of  action  againft  him  ^. 

^  It  ii  in  ftcnenl  the  indifpenfible  dtaty  of  cvcrv  fo? ercii»n  to  adopt  Uie  moft 
kcioiit  mofittfei  for  die  prouctioii  fif  hU  iiibjecis  rn](B|^d  in  war,  iu  onlcr 
dwy  nay  filter  by  it  a4  little  a«puHib:c,— inttcidnf  vuluxitarily  c\pofir.g  iLcm 


to  gicaicr  CTib.  During  the  war «  in  ihe  NcthLrlanil*,  Fli-lip  the  Second  {luh:- 
ftitid  ibc  rcleafc  or  excKaxige  of  prifoncrt  of  war.  He  foibade  the  pcafaiuv,  under 
faia  of  death,  tosay  any  ccimnbuiioiu  with  a  view  to  piurchife  ^n  in-.niun-.iy  from 
and  couflagraiioo  i  and,  under  the  fjnic  penalty,  pmhibitr J  the  tl^  of 
and  piutcAiofis.  In  oppi>ritiGn  to  (h!«  baM'arous  ordinaacir,  the  £!acc>- 
ptt4  mcaTurei  fraught  with  conrtininute  wifdom.  Thry  nuMitbrd  an 
.  ia  which,  alter  haviof  delcribed  tbc  deilrudivc  curiiequcoce^  of  the  9paniih 
harhoriiyy  they  eihoncd  the  Mcniio^t  to  attend  to  the.r  nwn  preiiiv«ti*>i:»  and 
Ihffcaccned  to  retaliate  on  all  who  fiiouIJ  ubcr  the  cruel  ordiiijni.e  til  rh:l:n.  By 
'  '  thrf  put  an  end  to  the  diejidfol  proceedings  to  which  it  had  gi^a 
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fc  rt  A  P.    3CVi. 

Of  various  Cokuenthns  modi  during  ik  Cimr/itf  ibe  Wt^ 

TtlwSid  TT/AR  would  become  too  crud  a^id  deftm^Hft^  %aeil 
fufpeafiua     VV    intercourfe  between  enemies  abfialntdf  Imkeli  loC'IAe* 
•f  armiL     Cording  to  the  obrerratkm  of  Grottm*^  dieie  ftUl  Ibbflb  a 
friendly  intercourfe  in  war,  as  Vil)pl  f  tti4  Tmtus  }  lato  c» 
prefled  it.  The  occurrenoes  and  events  of  war  lay  enaricsi  mote 
the  neceflity  of  centering  into,  various  conventipni. ;  As  irt  kne 
already  treated  in  general  ojf  the  obfermnce  of  faith  he^wqis 
cnf  mica,  it  is  unneceflsiry  for  us  in  thb  place  to  prove  the  oU- 
gation  of  faithfully  ading  up  to  thofe  conventions  made  in  wiri 
it  therefore  only  remains  to  explain  the  nature  of  tb^m.    Some- 
times it  is  agreed  to  fufpend  hoftiliiies  for  a  certain  time;  apid. 
if  this  convention  be  made  but  for  a  very  fliort  period,  or  ooiy 
regards  fome  particular  place^  it  is  called  a  ceiTation  or  fofpenfiod 
of  arms.    Such  are  thofe  conventions  made  for  the  purpoleof 
burying  the  dead  after  an  afiault  or  a  battle^  and  for  a  pariev,or. 
a  conference  between  the  generate  of  the  hoftile  armies.    It  tbe 
agreement  be  for  a  more  confiderable  length  of  tinif ,  and  efpe- 
cially  if  general,  it  Is  more  particularly  diilinguiflied  by  the  ip* 
pellation  of  a  truce*    Many  people  ufc  both  expreflioos  indif- 
criminatcly. 
%i\^        The  truce  or  fufpennon  of  arms  does  not  terminate  the  war} 
tones  i.ot     jj  ^pjy  fufpcnds  its  operations. 

tiicwar/        A  truce  is  either  partial  or  general.  By  the  former,  hoflilities 

§  2^5.     are  fufpended  only  \\\  certain  piaces,  as  between  a  town  and  the 

A  truce  it   ainiy  bcfiegiug  it.     By  the  latter^  they  are  to  ceafe  generallyt  a«J 

J*/*J'^^P**'"  in  all  places,  between  the  belligerent  powers.     Partial  irucci 

xjeiaK^  ^^"  i^^^y  '^^^^  admit  of  a  diftinftion  with  rcfpedl  to  aflts  of  hoiliiixTy 

or  to  pcrfons ;  that  is  to  fay,  the  parties  may  agree  to  abllam 

from  certain  a£ls  of  hoilility  during  a  limited   time,  or  two 

armies  may  mutually  conclude  a  truOc  or  fufpenfion  of  arms 

without  regard  to  any  panicular  place. 

^  2->6.  A  general  truce,  made  for  many  years,  differs  from  a  peace  in 

f;incr.il      Utjjg  gife  than  in  leaving  the  quelHon  which  was  the  original 

ji',^J,y  "*j„  ground  of  the  war,  Itill   undecided.      When   two  nations  arc 

weary  of  hoftilitics,  and  yet  cannot  agree  on  the  point  which 

conftitutes  the  fubjeft  of  their  difputc,  they  generally  have  rc- 

courfe  to  this  kind  of  agreement,     nius,  inilead  of  peace,  long 

truces  only  have  ufually  been  made  between  the  ChrilUans  and 

tlic  Turks, — fomctimcs  from  a  falfc  fpirit  of  religion,  at  odici 

*  Lib.  iii.  cap.  xji.  §  i. 

f  Belli  commercia  Turnvs 

Suiluht  ifta  prior,     ^n.  x.  5  3  z. 
}  Aiiii,  Lib.  aiv.  cap.  ^J. 

times 
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times  becaufe  neither  party  were  willing  to  acknowledge  the  other 
as  lawful  owners  of  their  refpedive  poffeffions. 

It  is  neceflary  to  the  validity  of  an  agreement,  that  it  be  made  f  ^^7« 
by  one  who  poiTefTes  competent  powers.  Every  thing  done  in^jj^f^,^^^ 
war  is  done  by  the  authority  of  the  fovereign,  who  alone  has  ments  0197 
the  right  both  of  undertaking  the  war,  and  dircfting  its  opera-t>«  ^"^ 
tions  (§  4)»  But  from  the  impoflibilicy  of  executing  every  thing  ' 
by  himfelf,  he  mud  neceflarily  communicate  part  of  his  power 
to  his  minifters  and  officers.  The  queftion,  therefore,  is,  to 
determine  what  are  the  things  of  which  the  fovercign  rcfervcs 
the  management  ia  his  own  hands,  and  what  thofe  are  which  he 
is  naturally  prefumed  to  intruft  to  the  minifters  of  his  wilU  to  the 
generals  and  other  officers  employed  in  military  operations. 
We  have  above  (Book  II.  §  207)  laid  down  and  explained  the 
principle  which  is  to  ferve  as  a  general  rule  on  this  fubjcd.  If 
the  fovereign  has  not  given  any  fpecial  mandate,  the  perfon 
commanding  in  his  name  is  held  to  he  inveftcd  with  all  the  pow- 
ers neceflary  for  the  reafonable  and  fahitary  exercife  of  his  func* 
tions,— ^for  every  thing  which  naturally  follows  from  his  com<« 
miffion.  Every  thing  beyond  that  jg  referved  to  the  fovereign, 
who  is  not  fuppofed  to  have  delegated  a  greater  portion  of  hts 
power  than  is  neccffary  for  the  good  of  his  affiiirs.  According 
to  this  rule,  a  general  truce  can  only  be  concluded  by  the  fo- 
vereign hirofelfy  or  by  fome  perfon  on  whom  he  has  exprefsly 
conferred  a  power  for  that  purpofe.  For  it  is  by  no  means  ne- 
ceflary to  the  fuccefs  of  the  war,  that  a  general  (hould  be  invefted 
with  fuch  an  extenfive  authority :  it  would  exceed  the  limits  of 
his  fundions,  which  confift  in  directing  the  military  opetations 
in  the  place  where  he  has  the  command,  and  not  in. regulating 
the  general  interefts  of  the  (late.  The  concluiion  of  a  general 
truce  is  a  matter  of  fo  high  importance,  that  the  fovercign  is 
always  prefumed  to  have  referved  it  in  his  own  hands.  So  ex*, 
tenfive  a  power  fuits  only  the  viceroy  or  govtrnor  of  a  diitant 
country,  for  the  territories  under  him :  and  even  in  this  cafe,  it 
ihc  truce  be  for  a  number  of  years,  it  is  natural  to  fuppofe  the 
fovereign's  ratification  neceflary.  The  Roman  confuls  and  other 
commanders  had  a  power  to  grant  general  truces  tor  the  terra 
of  their  commiflion  ;  but  if  that  term  was  confiderable,  or  the 
truce  made  for  a  longer  time,  it  required  the  ratification  of  tlie 
fenate  and  people.  Kven  a  partial  truce,  when  for  a  long  time„ 
feems  alfo  to  exceed  the  ordinary  powers  of  a  general ;  and  he 
can  only  conclude  it  under  a  refervation  of  its  being  ratified  by 
the  fovercign  authority. 

But,  as  to  partial  truces  for  a  (hort  period,  it  is  often  neceflary,^ 
and  almoft  always  proper,  that  the  general  (hould  have  a  power 
to  conclude  them ; — it  is  neceflary,  when  he  cannot  wait  for 
the  fovereign's  confcnt :  it  is  proper,  on  thofe  occaGons  when 
the  truce  can  only  tend  to  fpare  the  cflufion  of  blood,  and  vx 
promote  the  mutual  advantage  of  the  contrafting  parties. 
With  (uch  a  power,  therefore,  the  general  or  commander  in 

D  d  3  chiefs 
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^hief  18  naturally  fuppofed  to  be  inirefted.    Thus,  the  gOTenar 
of  a  town,  and  the  general  beHeging  it,  may  agree  on  a  ceffiticn 
of  armsi  for  the  purpofe  of  burying  the  ^ead,  or  of  coming  ta 
a  parley :  they  may  even  fettle  a  truce  for  fome  months^  on  con- 
dition that  the  town,  if  not  relieved  within  that  time,  &all  for- 
render,  &c.    Conventions  of  this  kind  only  tend  to  mkigatedie 
evils  of  war,  and  are  not  likely  to  prove  detrimental  to  any  one. 
Th  V^'         ^^^  ^^^^^  truces  and  fufpenfions  of  arms  are  concluded  by  the 
reiMi'iT*'   authority  of  the  fovereign,  who  confents  to  fome  of  them  in  Us 
faith  en.     own  pcrfon,  and  to  others  through  the  miniftry  of  his  generah 
wed  in     and  officers*    His  faith  is  pledged  by  fuch  agreements,  and  he  is 
"•        hound  to  enforce  their  obfervance. 

§  239.        The  truce  binds  the  contrading  parties  from  the  moment  of 
When  the  its  being  concluded,  but  cannot  have  the  force  of  a  law  with 
Kin"  o^bc    ^^6^'^  ^®  ^'^^  fubjeds  on  both  fides,  till  it  has  been  folcmnly 
ohjigatorj.  proclaimed  :  and  as  an  unknou^  law  impofes  no  obligation,  the 
truce  does  not  become  binding  on  the  fubjeSs,  until  duly  notified 
to  them.     Hence,  if,  before  they  can  have  obtained  certain  in- 
formation of  its  being  concluded,  they  commit  any  aci  contrarf 
to  it, — any  aft  of  hoftiiity, — they  are  not  punifliable.    But  as 
the  fovereign  is  bound  to  fulfil  his  promifes,  it  is  incumbent  on 
him  to  caul'e  reftitution  to  be  made  of  all  prizes  taken  fubfequent 
to  the  period  when  the  truce  (hould  have  commenced.    The 
fubjefis  who  through  ignorance  of  its  exiftence  have  failed  to 
obferve  it,  are  not  obliged  to  offer  an  indemnification,  any  mere 
than  their  fovereign  who  was  unable  to  notify  it  to  them  fooncr: 
tke  noR-obfcrvancc  of  the  truce  in  this  cafe  is  merely  an  acci- 
dent, not  imputable  to  any  fault  on  his  part  or  on  theirs.    A 
ftip  bcinor  out  at  fea  at  the  time  when  the  truce  is  publiftcc, 
meets  with  a  fliip  belonging  to  the  enemy,  and  finks  her :  as 
there  is  no  guilt  in  this  cafe,  (he  is  not  liable  to  pay  any  damage 
If  ftie  has  made  a  capture  of  the  vefiel,  ail  the  obligation  ftt 
lies  unJcr  is  to  rcftorc  the  prize,  r.s  fhc  muil  not  retain  ir  in  vio- 
lation of  the  truce.     But  thcfe  who  fliould,  through  their  own 
fault,  remain  ignorant  of  the  publication  of  the  truce,  would  be 
bound  to  repair  any  damage   they  had  raufed  contrary  to  ii> 
tenor.     The  fimple  commidlon  of  a  fault,  and  efoccially  of  a 
flight  one,  may  to  a  certain  degree  be  futrered  to  pafs  with  im- 
punity j  and  ;t  certainly  does  not  defcrve  lo  be  punifheJ  wl=li 
equal  feverity  as  :i  premeditated  tranfgrelnon  :  but  it  furnilhes 
no  plea  againil  tlie  ^r^bligation  to  repair  the  damages  accruing. 
Jn  order,  as  far  a^  pollible,  to  obviate  every  difRculcy,  it  is  uluai 
with  fovercigns,  in  their  truces  as  well  as  in  their  treaties  of  peace, 
to  aflign  diti^ercnt  periods  for  the  cefllition  of  holliiitics,  accord- 
ing to  the  fituation  iuul  diftancc  of  places. 
§  240.  Since   a  truce  cannot  be  obligatory  on  the  fubjctls    ur.lefs 

known  to  them,   it  mull  be  folemnly  publiihed  in  all  the  places 
thc'trucc.    where  it  is  intended  that  it  fliould  be  oblerved. 

,  If  any  of  the  fubjecls,  whether  military  men  or  private  citi- 

Sui>j<.<!ts     zcns,  pflcnd  againil  the  tirucc,  tliis  i;^  no  violation  of  the  public 

faith ; 


Pitblica' 

tidll  of 
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Cuth;  nor  is  the  truce  thereby  broken.     But  the  delinquents  5<*^>^^'»'* 
IhouM  be  compelled  to  make  ample  compenfation  for  ^cda-'^°^^ 
nagCi  and  feverely  punifhed*    Should  tlieir  fovereign  refufe  to 
do  jui^ice  on  the  complaints  of  the  party  injuredi  he  thereby 
becomes  acceflary  to  the  trcfpafsf  and  violates  the  truce. 

Now,  if  one  of  the  contra&ing  parties,  or  any  perfon  by  his  or*  y'^u^'** 
fkr,  or  even  with  his  fimple  confent,  commits  any  ack  contrary  of  the '^"^ 
to  the  truce,  it  is  an  injury  to  the  other  contra£ling  party :  the  trace. 
Crace  is  diflolvcd  i  and  the  injured  party  is  entitled  imm^ately 
to  uke  up  arms,  not  only  for  tlie  purpofe  of  renewing  the 
operations  of  the  war,  but  alfo  of  avenging  the  lecent  injury  of- 
fered to  him. 

Sometimes  a  penalty  on  the  infractor  of  the  truce  is  recipro-  <  243.* 
cally  ftipulated  :  and  then  the  truce  is  not  immediately  broken  on^'ru'>'>^ 
ihc  firft  infradion.  If  the  party  offending  fubmits  to  the  penalty, ,^j^i,^J[^' 
and  repairs  the  damagci  the  truce  iiill  fubfifts,  and  the  offended infnaor. 
party  has  nothing  farther  to  claim.  But  if  an  alternative  hat 
been  agreed  on,  viz.  that  in  cafe  of  an  infraction  the  delinquent 
Hull  fuffer  a  certain  penalty,  or  the  truce  (hall  be  broken,  it  ii 
the  injured  party  who  has  the  choice  of  infilling  on  the  penalty 
or  tabng  advantage  of  his  right  to  recommence  hoililities :  for  u 
this  were  left  at  the  option  of  tlie  infra£tor,  the  ilipulation  of 
the  alternative  would  oe  nugatory,  fmce,  by  refufmg  to  fubmic 
to  the  penqjty  fimply  ftipulated,  lie  would  break  the  compac^j^ 
and  thereby  give  the  injured  party  a  right  to  take  up  arms  again. 
Befides,  in  cautionary  daufes  of  this  kind,  the  alternative  is  not 
inppofed  so  be  introduced  in  favour  of  him  who  fai)s  in  hit 
engagements  1  and  it  would  be  abfurd  to  fuppofe  that  he  refervet 
10  hmifelf  the  advantage  of  breaking  them  by  his  infraction 
racber  than  undergo  the  penalty.  He  might  as  well  break  them 
at  once  openly.  The  only  objcA  of  the  penal  daule  is  to  fecurc 
the  tmce  from  being  fo  eafiiy  broken  \  ami  there  can  be  no  otlier 
veafon  for  introducing  it  with  an  alternative,  than  that  of  leav- 
ing to  the  injured  party  a  ri^ht,  if  he  thinks  fit,  to  dillblve  a 
eompa£t  from  which  the  behaviour  of  the  euemy  fliews  him  ho 
^as  littk  iccurity  to  expect. 

It  is  neceflary  that  the  time  of  the  truce  he  accurately  fpecified,  _.^  ^' 
in  order  to  prevent  all  doubt  or  difpute  refpe£ling  the  perioil  ^  |^^ 
of  itt  commencement,  and  that  of  its  expiration.  Tlic  1*  rench 
hngna^,  extremely  clear  and  precifc  for  thofe  who  know  how 
Id  me  It  with  proprietv,  funiilhet  exprefTions  which  bid  defiance 
to  the  mod  lubtle  chicanery.  The  words  ^^  inclyfivtlf*  and 
^  tMclmJivilf*  baniOi  all  ambiguity  whiLh  may  happen  to  be  in 
the  convention,  with  regard  to  the  two  terms  of  the  truce,  its 
beffinning  a^d  end.  For  inllance,  if  it  be  faid  that  ^^  the  truce 
*  uall  lalt  from  the  firit  of  March  inclufively,  until  the  fifteenth 
^of  April,  alfo  incluGvcly,"  there  can  remain  no  doubt  \  whercasi^ 
if  the  words  had  fimply  been,  "  from  the  firft  of  March  until  tha 
«  fifteenth  of  April,*'  it  might  be  difputcd  whether  thoCe  two  days^ 
jaqtfipnffd  as  the  imtial  and  final  terms  of  the  truce9  were  com-^ 

D  d  4^  prchcndcd; 
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prehended  in  the  treaty,  or  not :  and  indeed  authors  are  divided 
on  this  queflion.  As  to  the  former  of  thofc  two  days,  it  fcems 
beyond  all  qucftion  to  be  coniprifed  in  the  truce  i  for  if  it  be 
agreed  that  there  (hall  be  a  truce  from  the  firft  of  March,  this 
naturally  means  that  hoftilities  fliall  ceafe  on  the  firft  of  March. 
As  Co  the  latter  day,  there  is  fomething  more  of  doubt, — die 
expreffion  "//«///*'  fecming  to  feparate  it  from  the  time  of 
the  armidice.  However,  as  we  often  fay  *•  until  fuch  a  day 
*'  irtcitffi'vely^'*  the  word  "  untir*  is  hot  nccefarily  excluGver  ac* 
cording  to  the  genius  of  the  language.  And  as  a  truce,  which 
fpares  the  eflPufion  of  human  blood,  is  no.  doubt  a  thing  of  a  b- 
vourable  nature,  perhaps  the  fafell  way  is  to  include  in  it  ike 
very  day  of  the  term.  Circumdances  may  alfo  help  to  afceitaia 
the  meaning :  but  it  is  very  wrong  not  to  remove  all  ambiguity, 
when  it  may  be  done  by  the  adtlition  of  a  fingle  word. 

In  national  compa£b,  the  word  *' r/uy"  is  to  be  undcfftooJ 
of  a  natural  day,  fincc  it  is  in  this  meaning  that  a  day  is  the  com- 
mon meafure  of  time  among  nations.  The  computation  by 
civil  days  owes  its  origin  to  the  civil  law  of  each  nation,  and 
varies  in  different  countries.  Tlic  natural  day  begins  at  fun-rile, 
and  lafts  twenty-four  hours,  or  one  diurnal  revolution  of  the 
iun.  If,  therefore,  a  truce  of  a  hundred  days  be  agreed  on,  to 
begin  on  the  fird  of  March,  the  truce  begins  at  fun-rife  on  the 
firit  of  March,  and  is  to  continue  a  hundred  days  of  twenty- 
four  hours  each.  But  as  the  fun  does  not  rife  at  the  fame  hour 
throup;hout  the  wliole  year,  the  parties,  in  order  to  avoid  an  over- 
flrained  nicety,  and  a  degree  ot  chicane  unbecoming  that  candour 
which  (houI«l  prevail  in  conventions  of  this  kind,  ought  ccrtainlr 
to  undcrilrtPd  that  the  truce  expires,  as  it  began,  at  the  riling  of 
the  fun.  'I'he  term  of  a  day  is  meant  from  one  fun  to'thc  other, 
without  quibhling  or  difputing  aliout  the  dillercnce  of  a  feW 
minutes  in  the  time  of  his  riling.  He  who,  having  made  a 
iriice  for  a  hundred  dayr,  heginnini;  on  the  twenty  firil  of  June, 
when  the  fun  rites  about  tour  o'clock,  ihould,  on  the  day  the 
truce  is  to  end.  tiike  up  arms  at  the  fume  hour,  and  furprifchis 
enemy  before  fun -rife,  would  certainly  be  confidered  as  guilty  U 
a  mean  anil  perfidious  chicanery. 

If  no  rerm   bar.  been  fpcciiied  for  the  commencement  of  the 

truce,  the  contradiiig  parties,  being  bound  by  it  immcdiat;!.y 

on  its  conclufion  (§  239),  ou^jht  to  have  it  publiOied  without  lii:- 

lay,  in  order  that  it  may  be  pundlually  obferved :  for  it  becomes 

binding  on  the  fubjects  only  from  the  time  when  it  is  duly  r-is- 

iiihed  wiih  rei'pect  to  them  (ibid.);  and  it  bejiins  to  take  c.-icct 

only  from  tbe  moment  of  the  hrlt  puUication,  unlefs  otiierwiie 

letcled  by  the  terins  of  the  agreement. 

>  f^  =i**^V         ^^^^  general  dicO:  of  a  truce  is  that  every  aft  of  hofiility  ftall 

trucc,\"har  ^bfotutcly  ccafc.     And  in  order  to  c^b.viate  all  difpute  rcfpeciing 

is  all  wid,   the  aets  wiiich  may  be  termed  holtile,  the  general  rule  is,  that, 

o:  nor,  ru-  (luring  the  truce,  each  party  may,  within  Jiis  own  territories 

tinuaocc?^  and  in  the  places  -Ahe.c  he  is  rnaftcr,  do  whatever  he  would  have 


a  right 
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•  right  to  do  in  time  of  profound  peace.    Thus  a  trace  does  J\^^^ 
not  <ieprive  a  fo? creign  of  the  liberty  of  levying  foldiers,  aflem-  |^y  ^^ 
bKng  an  army  in  his  own  dominions,  marching  troops  within  home  what 
the  country,  and  even  calling  in  auxiliaries*  or  repairing  the  for*^h«7hmvea 
tifications  of  a  town  which  is  not  actually  befieged.     As  he  ^^lif^^^ 
aright  to  do  all  thcfe  tilings  in  time  of  peace,  the  truce  does  not  pcate. 
tie  up  his  hands.    Can  it  be  fuppofed  that  by  fuch  a  compaA  he 
meant  to  debar  himfclf  from  executing  things  which  the  conti* 
Quation  of  hoftilities  could  not  prevent  him  from  doing  ?  c  ,^c. 

But  to  take  ailvaiuage  of  the  ceflation  of  arms  in  order  to  exe-  m.  Rale 
nue  without  danger  certain  things  which  are  prejudicial  to  ihe'^*''^**^ 
enemy,  and  which  cou!d  not  have  been  fafely  undenaken  during ^^I^^^J^ 
the  continuance  of  hoftilities,  is  circumventing  and  deceiring  in  dooif  ^ 
rhe  enemy  with  whom  the  compa£l  has  been  made :  it  is  a  breach  J![^  ^"^ 
of  the  truce.    By  this  fecond  general  rule  we  may  folve  fcveralh^'^^HI^ 
particular  cafes.  vcneed. 

The  truce  concluded  between  the  governor  of  a  town  and  the  f  147. 
general  bcfieging  it|  deprifcsboth  of  the  liberty  of  continuing  j^o^*  »*- 
llmr  works.  With  regard  to  the  latter,  this  is  manifeft,— his  ^j*^^'^ 
works  being  ads  of  hoftility.  But  neither  can  the  governor,  on  worluctf  1 
hit  part,  avail  himiclf  of  the  armillice,  for  the  purpofe  of  re-'^i^fS^torro. 
pairing  the  breaches  or  creeling  new  fanifications.  The  ^^^^^J^^^Sn. 
of  the  befiegers  does  not  allow  him  to  carry  on  fuch  works  witn 
ioqninity  during  the  continuance  of  hoftiUties :  it  would  there- 
ibffc  be  <letrimental  to  them  that  he  (bould  employ  the  trace  in 
ibis  manner  1  and  they  arc  under  no  obligation  of  fubmirting  to 
be  fe  far  impofed  upon :  tliey  will  with  good  reafon  conuder 
(iich  am  attempt  as  an  infraction  of  the  truce.  But  the  fufpen- 
Con  of  arms  does  not  hinder  the  governor  from  continuing 
within  his  town  fuch  works  as  were  not  liable  to  be  impeded  by 
the  attacks  or  fire  of  the  enemy.  At  the  latl  ficge  of  Tournay9 
after  the  furrendcr  of  the  town,  an  armillice  was  agreed  on  ; 
dnrine  the  continuance  of  which,  the  governor  permitted  the 
Ficncn  to  make  all  the  ncccflary  preparations  for  attacking  the  ci* 
ladel,  to  carry  on  their  works,  and  erecl  their  batteries, — ^be* 
caofe  the  governor,  on  his  part,  was  in  the  mean  time  bufilv  em- 
ployed within,  in  clearing  away  the  ruhbifli  with  whicn  the 
blowing  up  of  a  magazine  had  filled  the  citadel,  and  was  tre€t» 
mg  batteries  on  the  ramparts.  But  ail  this  he  might  have  per- 
hnned  witli  little  or  no  danger,  even  if  the  operations  of  the 
fiefe  had  commenced  ;  whereas  the  Frendi  could  not  have  car- 
ried on  iheir  works  with  fuch  expedition,  or  made  their  ap* 
Broaches  and  ereAed  their  batteries,  without  lofing  a  great  num- 
ber of  men.  I'here  was  therefore  no  equality  in  the  cafe ;  and» 
Ml  that  footing,  the  truce  was  entirely  in  favour  of  the  be- 
Begers :  and,  in  confequence  of  it,  the  capture  of  the  citadel 
Rook  place  fooner,  probably,  by  a  fortnight,  than  it  would  other- 
miSc  nave  happened.  f  U*- 

if  the  truce  be  concluded  either  for  the  purpofe  of  fettling  ^l^^avcTiwibc. 
enns  of  the  capitulation  or  of  waiting  for  the  orders  of  ths  coanT  ^* 

rcfpeftire 
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fcxjptSknc  *uyvcRi|{ii8y  -  the  facficgcd  govcmopi 

It  M  s  coQTenient  0|^xittQiift]r  to  nurodtioc  fiiooowB  : 

aidcm  into  the  fiown^  fin  thtt  inMiU  beidki^g  in  ^ 

'  tigeof  tfaearmilticefotfaepiirpofeof  doecmwdiei 

.S'flMidtta  whkfa  bioocmfiftent  withcaadoarfliid 

•%irit  of  fuph  a  compost  eiUentlj  inpOTti  that  all  fUaigk^\ 

'  trntmia  at  they  were  at  the  artaaent  rfiti  ooiwlafioiL*    i.»v 

lAh&im     '^  tbM  u  not  to  be  extended  to  a  fa^edbn  of  wmm^frnt 

^!™if  on  for  fame  {larticular  ciicmnftance^'ai^  "fBr  inftaaoa^-l^fim 

f^^^dwdead.    In  thU  care,  the  trace  is  to  kf  interpiMDiiwIk  « 

'  new  to  it!  immediate  obje£b    Aooordingly  tko  firi^fp  «Mrfta| 

citherin  all^narten,  or  only  in  a  fingk  point  of  aMatfcii  iwii 

fittut  to  agimnenty  that  eadi  p^ity  mmj  fndf  ceny  iS«i| 

4uid  3  and  daring  this  iotenniuon  of  die  camma^  it4iM 

allowable  to  csury  on  anv  works  which  the  firing  wodd  bie 

imiieded.    This  would  be  taking  an  undue  advantt^  of  dM 

armifticC)  and  confequently  a  violation  of  it*    Bat  it  is  peifcAif 

juftifiable  in  the  governor,  during  fuch  a  ceflation  of  hoUfid^i 

filentlf  to  introduce  a  xeinforcemcnt  in  fome  quarter  icanls 

from  the  point  of  attack.    If  the  beficser,  killed  Vy  fodb  aa  » 

miftice,  abates  in  his  vigilancci  he  moft  abide  the  confcqasacri 

The  armiftice  of  itlclf  docs  pQt  facilitate  the  cntraaoe  afdai 

TCinforcementc 

f  tso-        Likewife  if  an  army  in  a  ba4  pofition  propofes  and  oooddet 

Ret  eat  of  j^n  armiftice  for  the  purpofe  of  burying  the  dead  after  abattle»it 

durin^^3     caunot  pretend,  during  the  fufpenfion  of  arms,  to  extricate  itfctf 

fufpcnfion  from.  Its,  diiadvantageous  fituation,  and  to  march  off  onmoleftedf 

of  hoftili-  in  ffght  of  the  enemy.    This  would  be  availing  itfclf  of  d* 

*'^^^'  compact  in  order  to  cffeGt  a  purpofe  which  it  could  not  othef^ 

wife  have  accompliftied.  This  would  be  layinga  fnare:  and  con-* 

ventions  mufl;  not  be  converted  into  fnares.    The  enemy,  there^ 

fore,  mayjuftly  pbflruA  the  motions  of  that  army  the  moment  it 

attempts  to  quit  its  ftation :.  but  if  it  filently  files  off  i&  the  tetfi    ' 

and  thus  reaches  a  fafer  pofition,  it  will  not  be  guilty  of  abvock 

of  faith  ;  iince  nothing  more  is  implied  by  a  fufpcnfion  of  anu 

for  the  burial  of  the  dead,  than  that  neither  party  fliall  attack  da 

other  whilft  this  office  of  humanity  is  performing.    The  memff, 

therefore,  can  only  blame  his  own  remifsnefs : — ^he  ought  ia 

^ave  ftipulated,  that,  during  tlie  ceffation  of  hoftilities,  neidicc 

party  (hould  quit  their  poft  :  or  it  was  his-bufineft  vigUandy  tfr 

watch  the  motions  of  the  hoilile  army :  and  on  perceiving  Mti^ 

fign,  he  was  at  liberty  to  oppofe  it.  It  is  a  very  iuftifiable  ftiatagoa 

to  propofe  a  ceffation  of  arms  for  a  particular  obje£)c,  wi|h  a  viewoE 

lulling  the  enemy's  vigilance,  and  covering  a  ^efign  of  retreatiif  • 

But  if  the  tiuce  be  noc  made  for  any  parricular  obje£l  alone^ 
we  cannot  honourably  avail  ourfelves  of  it  in  order  to  gain  aa 
advantage,  as,  for  inftance,  to  fecure  an  important  poft,  or  to  ad- 
vance into  the  enemy's  country,  The  latter  ftep  would  indeed 
be  a  violation  of  the  truce ;  for  every  advance  ii^to  tl>e  enemy*! 
country  is  an  a£t  of  hoftUity» 
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Now,  as  1  truce  fufpends  hoftilities  without  putting  an  end  to  ^  >^'* 
the  war,  every  thing  muft,  during  the  contiQuance  of  the  truce,  j?^;^*! '^^ 
be  fuffired  to  remain  in  its  cxifting  ftate^  in  all  places  of  which  In:  attcmpc- 
the  pofleflion  is  contefted :  nor  it  it  lawful,  in  fuch  places,  to  ^^  >n  cou- 
anempt  any  thing  to  the  prejudice  of  the  enemy.    Tliis  is  a  third  '^^  ^^ 
general  rule.  Swathing 

When  the  enemy  withdraws  his  troops  from  a  place,  and  ab»  to  he  left  at 
fiolBtely  quits  it,  his  conduct  fufficiently  (hews  that  he  does  not'^  ^^'' 
iittend  to  occupy  it  any  longer :  and  in  this  cafe  we  may  lawfully  p.  ^  '^^* 
take  poflelEon  of  it  during  the  truce.     But  if  by  any  indication  q,i,t,J^i  or 
it  appears  that  a  pod,  an  open  town,  or  a  village,  is  not  relin-  iie);leArd 
quiucd  hr  the  enemy,  and  that,  though  he  ncglefks  to  keep  it  ^7  ^^  ^^■ 
|uarded,  ne  ftill  maintains  his  rights  and  claims  to  it,  the  truce  "'^' 
forbids  us  to  feize  upon  it.  To  take  zyrzy  from  the  enemy  what 
he  is  difpofed  to  retain,  is  an  a£l  of  hoftility. 

k  is  alfo  an  undoubted  act  of  hofliiity  to  receive  towns  or    i}S3\ 
provinces  inclined  to  withdraw  from  the  fovereignty  of  the  ^"^'J*.'^"  *"* 
enemy*  and  give  themlclvcs  up  to  us.     %\e  therefore  cannot  rcvuic  a- 
VKCtve  them  during  the  continuance  of  the  truce,  which  wholly  galnil  their 
fiifpciids  all  hottilc  proceedings.  rj'^*' "»« 

Far  more  unlawful  it  is^  during  that  period,  to  inftigate  the  ceiwed^dv- 
fiibjcAsof  the  enemy  to  revolt,  or  to  tamper  with  the  fidelity  of  i.  g  the 
his  governors  and  garrifons.     Thefe  are  not  only  hotltle  pro-^'^^^s 
Ceedings,  but  odious  aAs  of  hoftility  (§  180).    As  to  dcferters     ^'^f 
and  fugitives,  they  may  be  received  during  the  truce,  fince  they  ""^^  ^,;'-** 
arc  received  even  in  time  of  peace,  when  there  is  no  treaty  to  the  «.i:ci!  1 1 
contrary.     And  even  if  fuch  a  treaty  did  exill,  its  etTccl  is  an- (<'^^^''<^ 
nulled,  or  at  leaft  fufpended,  by  the  war  which  h;^  lliice  taken 
place. 

To  feize  perfons  or  things  belonging  to  the  enemy,  when  he     $  2-;. 
bai  not,  by  any  particular  fault  on  his  ftde,  afforded  us  grounds  ^y!X'"\^ 
for  fuch  fcizure,  is  an  ad  of  huiliiity,  and  cunfccjucntly  not  2l-(Kniicanot 
iovablc  dnrin;;  a  truce.  10  he  fciicd 

Since  the  ri^ht  of  pollliminium  is  founded  only  on  the  (late  of  **"»""*K  «i»c 
war  (Chap.  XIV.  of  this  Book),  it  cannot  take  ctVi-ct  during  the  "*'^'^' 
trace,  which  fufpcnds  all  the  ac>s  of  war,  and  leaves  every  p  ■  ^^| ^f' 
thing  in  its  exiUing  Hate  (§  2  j[i).    Even  prifoncrs  cannot  during  po'lii  mini- 
ihac  fcafon  withdraw  from  the  power  of  the  enemy,  in  order  to  um  du-i'ig 
looover  tlKir  former  condition :  for  the  enemy  has  a  right  to  ^^  "^^' 
detain  them  while  the  war  continues;  and  it  is  nnly  on  its  con- 
dnfiOQ  that  his  rightovcr  their  liberty  expiree's  (^  148). 

During  the  truce,  efpecially  if  made  lor  a  I(*:i^  period,  it  is     fit?, 
■aturallv  allowable  for  enemies  to  pafs  anil  rcpafs  t  >  .ind  from  '^wcwxTf: 
each  Other's  country,  in  the  fame  manner  r^s  it   i^  allowed  in^ypj^^^ 
Dme  of  peaces  fmce  all  luilUicics  are  now  r;i!';*enJed.     But  uu:c. 
each  of  tne  fovereigns  Ls  :it  liberty,  as  he  w  u.d  bf  'v.\  time  of 
pcacCyto  adopt  every  precaution  which  may  be  :i.c.-iTjry  to  pre- 
wnt  diia  intercourlc  from  bccomi-ig  projiHIritl  -  •  him.     He 
has  juft  grounds  of  fufpiWou  againit  people  with  \*  hom  he  is 
^n  to  recommence  holUIiiic.^.     lie  may  even  dcciare,  at  the 

I  '  tisac 
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time  of  making  the  trfiee»  tliat  he  will  admit  none  of  ilie  enemf 
into  any  place  under  liis  jurirdidton* 
«  tjS.  ThoK  who,  harin^  entered  the  enemy's  tcrntories  dunn^^tlkt 
?^f»^  tniee»  are  ^ct^ncdjmpe  by  ficknefs  or  uny  other  unfufinouDt^ 
^i^^.  aUe  obftacle,  and  thuft  happen  to  remiin  in  the  country  ^ftci 
fMmtiblfi  the  eipiratkni  of  the  armiflice,  may  in  ftrift  juflicc  be  kept  pn* 
•J*"^  fiiiien :  it  is  an  accident  which  they  might  have  forefeeiij  jni  m 
fTiSrSfr  which  ffaej  hare  of»  dieif  owti  accord  expofcd  themfelvei  i  kl 
ti  dM  .hnman^tj  and  generoGty  common Ey  recjuu^  ihat  ihcf  fliould  be 
tFWB.        allowed  a  fufficient  term  for  their  depatture* 

f  ^9"        ^  ^  articles  of  tnice  contain  any  condinona  either  mort  ei« 

Ytetkiihr   tenfiveor  more  narrdwW  rcftriftivc  mm  what  wc  have  herelud 

23fj^y  down,  the  tranfa6Hon  occomes  a  parttcitlar  convcntionv  hi* 

tfuocM,        obligatory  oi\  the  contra£ling  parties^  who  are  bound  to  obferre 

what  they  have  promifed  in  due   foim:  and  the  oWiuatioai 

thence  reiiilting  conftitute  a  conventional  riglii»  the  4cuil  of 

which  IS  foreign  to  the  plan  of  this  work-  « 

;  s6o.        As  the  truce  only  fufpends  the  effe£ls  of  war  C$^3l]l^ 

^t  the  ex*  moment  it  expires,  bpftilities  may  be  repewed  without  anjii|||i 

tlte*t^e"   declaration  of  war:  for  every  one  previoufly  knows  A^.£[bn 

|he  war  U  t^at  inftant  the  war  will  refume  its  couife  i  and  the  ra|b9l.|* 

'c."c^     the  neceflity  of  a  declaration  are  not  applicable  to  this  q^  (i^)^ 

wajMh        ^^^  ^  ^^"^^  ^ many  years  very  much  refcilcd>te& a  peaces «tt4 

declaration,  only  .di^crs  from  it  in  leaving  the  fubjefb  of  the  war  (Ull.mdiBf 

cided.    Now  ai  a  confiderable  lapfe  of  time  may  have  cffbAed  s 

material  alteration  in  the  circumflances  and  difpofitionfe  of  both 

the  parties, — the  love  of  peace,  fo  becoming  in  fovercigm,  the 

care  they  fhould  take  to  fpare  their  fub]e£ks'  blood,  and  cfca 

that  of  their  enemies, — thefe  difpofitions,  I  fay,  feem  to  require 

that  princes  (hould  not  take  up  arms  a^in  at  the  expiration  of  a 

truce  in  which  all  military  preparatives  had  been  totally  laid  afid^ 

and  forgotten,  without  making  fpme  declaration  which  may  in* 

vitc  the  enemy  to  prevent  the  effufion  of  blood.     The  Romasi' 

have  given  us  an  example  of  this  commendable  modcraticKi* 

They  had  only  made  a  truce  with  the  city  of  Veil ;  and  At 

cnen^y  even  renewed  hoftilities  before  the  llipulated  timewu 

f^lapfed.     Neverthelefs,  at  the  expiration  of  the  term,  the  coi* 

lege  of  the  feciales  gave  it  as  their  opinion  that  the  RonuBS 

ihould  fend  to  make  a  formal  demand  of  fatisfaclum,  pRlioai 

to  their  taking  up  arms  aeain  *. 

Q  26 (.        The  capitulations  on  tjie  furrender  of  towns  are  among  tk 

CapituLiti-  principal  conveiitipns  made  between  enemies  dujing  tlic;  courk 

byVvhoin    ^^  ^^•^*     They  are  uCually  fettled  between  the  general  of  did 

tiicyniay     befieging  army  and  the  governor  of  the  b^fieged  town,  both  afi-* 

bo  con-       iiig  in  virtue  of  the  authority  anne;ned  to  their  refpedlive  poftsot 

^^"^'*''^-       commifTions. 

We  have  el  fe where  (Book  11.  Chap.  XIV.)  laid  down  tlie 
principles  of  that  authority  which  is  vefted  in  the  fubordinaia 

♦  Tit.  LvL  lib.  iv.  cap   aa 

powers^ 
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powers,  together  with  {general  rules  to  aid  in  forming  a  decifion 
icfpcAing  it.  All  this  has  recently  been  recapitulated  in  a  few 
wordsy  and  particularly  applied  to  generals  and  other  military 
commanders  in  chief  (^  237].  Since  the  general  of  an  army, 
tnd  the  governor  of  a  town,  mud  naturally  be  invcdcd  with  all 
die  powers  neceflary  for  the  exercife  of  their  rcfpe^ive  func-> 
dons,  we  have  a  right  taprefume  that  theypoflefs  thofe  powers: 
ind  that  of  concluding  a  capitulation  is  certainly  one  of  the 
munbcr,  cfpcciaily  when  they  cannot  wait  for  the  fovereign*s 
order.  A  treaty  made  by  tliem  on  that  fubje£t  is  therefore  valid^ 
and  binds  die  lorercigns,  in  whofe  name  and  by  whofe  authority 
ihe  rcrpcAive  commanders  have  a£ted. 

But  let  it  be  obfenred,  that,  if  thofe  officers  do  not  mean  to  i  s^^ 
eiceed  their  powers,  they  fhouhl  fcrupuloufly  confine  'hemfelvesj^^^^jJjJjV**"' 
mdiin  the  limits  of  their  functions,  and  fornear  to  meddle  with  ti.cu. 
dungs  which  have  not  been  committed  to  their  charge.  In  the 
attack  and  the  defence,  in  the  capture  or  the  furrender  of  a 
town,  the  pofieflion  alone  is  the  point  in  qucllion,  and  not  the 
property  and  right :  the  fate  of  the  garrifon  'a  alfo  involved  in 
die  tranlaQtoti.  Accordingly^  the  commanders  may  come  to 
an  agieemcnc  refpeAing  the  manner  in  which  the  capitulating 
town  (hall  be  poflTeiTed  :  the  befieging  general  may  promife  that 
the  inhabitants  Qiall  be  fpared,  and  permitted  to  enjoy  their  reli- 
gion, franchifes,  and  privileges :  antl  as  10  the  garrifon,  he  may 
allow  them  to  march  out  with  their  arms  and  baggage,  with  all 
the  lionours  of  war, — to  be  efcorted  and  coruluiSled  to  a  place  of 
(afetyi  &c.  The  governor  of  the  town  may  deliver  it  up  at  dif- 
nctioni  if  reduced  to  that  extremity  by  the  fituacion  of  affairs : 
he  may  furrender  himfclf  and  his  garrifon  prifoiicrs  of  war,  or 
engage,  diat,  for  a  ftipulatcd  time,  ur  even  to  die  end  of  the 
waft  they  fliall  not  carry  arms  againll  the  fame  enemy,  or  againft 
hSi  allies:  and  the  governor's  promife  is  valul  and  obligatory  on 
til  under  his  command,  who  are  bound  to  obey  hiui  while  he 
keeps  within  the  limits  of  hi^  functions  (^  2  ^). 

Bat  fliould  the  befieging  general  take  on  Mm  to  promife  that 
lis  fovereign  flull  never  annex  the  conquered  town  to  hi>  own 
lominions,  or  Ihall,  after  a  certain  time,  be  obliged  to  reltorc  it, 
le  would  exceed  the  boandb  of  his  authority,  in  entering  into  a 
xmtracl  ref^Kdling  matters  which  arc  not  intruiled  to  his  ma* 
agemenr.  And  the  like  may  be  faid  of  a  governor  who  in  the 
apituiauon  (hould  proceed  to  fuch  lengths  ui  forever  to  alienate 
he  town  whicJi  he  cui unhands,  and  to  deprive  liii  forcreign  of 
he  right  to  retake  it, — 01  who  ihould  promife  that  his  garrifon 
hall  ne%'er  carry  armi,  not  even  in  another  war.  His  fundions 
b  not  give  him  fo  ex  ten  live  a  power.  If,  therefore,  in  the  con- 
erences  for  a  capitulation,  either  of  the  hollile  commanders 
bould  infill  on  conditions  which  tlie  other  does  nor  think  him* 
Bif  c::.  'wered  to  grant,  they  have  flill  one  expedient  left, 
fhlh   : '  I  :  agree  to  an  armiitlce,  during  which  every  thing 

ILail 
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fliall  continue  m  its  prdent  Aate^  until  they  hzrc  receiT^  mdm 

ftom  higher  aBibority.     . 

Ob&rnnce    ^^  ^^  begkiftil^g  of  HA  chapter  wt  have  Ri^^n  the  ftafenf 

of  caipitttia-why  we  thonght  it  fiQneoeflaj-y  to  prove  in  tnis  place  ihxt  ^1 

tions,  tad   |^fe  conventuMM  nubde  doling  the  courfc  of  the  wsr,  are  to  be 

JiiMtiLif.   inviohWy  9dheved  to.    Wc  (hall  therefore  only  obfcrve,  with 

ittijpeft  to  capitulaiioot  in  pankulary  thatj  as  it  is  uiijuil  ind 

jGcandatona  to  violate  thenis  lo  the  confequenecs  of  fuch  an  ^St 

of  perfidy  often  orove  dd^bien  tal  to  the  party  who  has  becQ 

mUrr  of  it.    Wkat  confid^nc^  ctn  thenceforward  be  phttd  m 

mm}  The  towns  ItrUsh  h^  atuckl  tirlll  endure  the  mod  diesd* 

ful  extremities^  rather  thatf  place  any  dependence  on  ht»wad4 

He  ftccngthen^  bis  enemies  by  tompdliog  them  to  mikc  a  At- 

Iperate  defence }  and  every  Gege  that  he  is  obliged  to  tindemkri 

*iirill  become  terrible.    On  the  contrary,  fidelity  attraSs  confi- 

dence  and  aflnf^ion ;  it  facilitates  eTirerpTifesi  rehioie^  obHudesi 

and  paves  the  wzj  to  glorious  fucceiTes*    Of  this  hti^ory  fur* 


aifhes  us  a  fine  example  in  thecondoQ  of  Geoige  Mfte^  Cf"" 
of  the  impcrialifts  in  1602,  againft  Battoty  and  ^tiw  Tab* 
The  ibfurgents  of  Battory's  jnrty  having  gainod  poftfisn^ 
biftrith,  odierwife  called  Niffi,,Baftc rdoovefed  thtt  sownlf s 
capitulation^  which  in  his  abfoice  was  violated  by  fiNW  Ow* 
inan  fbldiers  1  but  being  informed  of  the  tranfaCmn  mt  tkW 
tum«  he  immediately  hanged  up  all  the  feldieracoaostM^Mi 
put  of  his  own  purfe  paid  the  mhabitants  all  the  dumigiff  <ky 
had  fuftaincd.  This  a£lion  had  fo  powerful  an  infliienee  oa  m 
iQinds  of  the  rebels,  that  they  all  fnbnixtted  to  the  empenri 
n^-ithout  demanding  any  cither  forett  than  the  word  of  gcaenl 
Baftc*. 
§  264.  Individuals,  whether  belonging  io  the  arm^  or  not|  who  Itfp^ 
t^tirniiTe^  pen  fingly  to  fall  in  with  the  eneiiiyi  are*  by  the  uiigent  neicfitf 
^emy'by  ^  ^^  ^^  circumftance,  left  to  their  own  difcretioni  and  may,  to  tit 
kidividuais.  as  concems  their  own  perfons,  do  every  thing  which  a  com^ 
mander  might  do  with  tefpedl  to  himfelf  and  the  troops  nmkr 
his  command.  If,  therefore^  in  confequence  of  the  fittftaon 
in  which  they  are  involved,  they  make  any  promife,  foch  fn^ 
mife  (provided  it  do  not  extend  to  matters  which  can  never  lie 
within  the  fphere  of  a  private  individual)  is  valid  and  obligatoryi* 
as  being  made  with  competent  powers.  For  when  a  fubjca  on 
neither  receive  his  fovereign's  orders  nor  enjoy  his  proiedioOt 
he  refumes  his  natural  rights,  and  is  to  provide  for  his  own 
fafcty  by  any  juft  and  honourable  means  in  his  power.  Hencei 
if  that  individual  has  promifed  a  fum  for  his  ranfom,  the  fove^ 
reign,  fo  far  from  having  a  power  to  difcharge  him  from  bis 
promife,  ihould  oblige  him  to  fulfil  it.  The  good  of  the  ftate 
requires  that  faith  fihouid  be  kept  on  fuch  occafions,  and  thit 
fubjc6ls  fliould  hare  this  mode  of  faving  their  lives  or  recoveriog 
their  liberty. 

*  Svlly^s  Memoirs,  by  M.  dt  r&clufei  vol.  iv.  p.  tf$. 

Thst 
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Thus  a  prifoner  who  is  rcleafed  on  his  parole,  is  bound  to 
bbfenre  it  with  fcrupulous  punftuality ;  nor  has  the  fovereien  a 
right  to  oppofe  fucn  obftrvance  of  his  engagement :  for,  nad 
oof  the  priioner  thus  given  his  parole,  he  would  not  have  been 
icleafed. 

Thus  alfo  the  country  people,  the  inhabitants  of  villages  or 
defencekrfs  towns,  are  bound  to  pav  the  contributions  which 
llief  hsKft  promifcd  in  order  to  fave  tbemfelves  from  pillage. 
Naj  more^  a  fubje^.would  even  have  a  right  to  renounce  Ms 
tryt  if  die  enemj,  being  matter  of  his  perfon,  refufed  to 
\  Us  life  en  any  other  condition :  for,  when  once  the  fociety 
iutk  he  belongs  is  unable  to  protedl  and  defend  him,  he  re* 
fiflBCS  Us  natural  rights.  And  oeGdes,  fliould  he  obttinatelj 
nAife  compliance*  what  advantage  would  the  ftate  derive  froa 
Ui death?  Undoubtedly,  while  any  hope  remains,  while  wtt 
bmrc  yet  any  means  of  ferving  our  country,  it  is  our  duty  to  ex* 
mole  cmrfdves  and  to  brave  every  danger  for  her  lake.  I  here 
fappofe  that  we  have  no  alternative  but  that  of  renouncing  our 
ciwurtiy  or  perifliing  without  any  advantage  to  her.  If  by  our 
death  we  can  ferve  her,  it  is  noble  to  imitate  the  heroic  ffcne- 
lofity  of  the  Decii.  But  an  engagement  to  ferve  aga&nit  our 
comtiyt  were  it  even  the  only  means  of  faving  our  life,  is 
JifcoMOurable  %  and  a  man  of  fpirit  would  fubmit  to  a  thoufand 
dotliSf  rather  than  make  fo  difgraceful  a  promife. 

If  a  fialdier,  meeting  an  enemy  in  a  by-place,  makes  him  pii* 
fbner,  but  promifcs  him  his  life  or  libertj  on  condition  of  his 
faying  a  cenain  ranfom,  tUs  agreement  is  to  be  refpc^d  by 
the  feperiors :  for  it  does  not  appear  that  the  foldier,  left  en* 
tiidy  CO  Umfelf  on  that  occafion,  has  in  any  particular  exceeded 
hm  powers.  He  might,  on  the  other  hand,  have  thought  it  im« 
ient  to  attack  that  enemy,  and,  under  that  idea,  have  fuffiared 
i  to  efcape.  Under  the  dire£Uon  of  his  fuperiors,  he  is  bound 
•oobey :  when  alone,  he  is  left  to  his  ovin  difcretion.  Procopius 
'  *t  the  adventure  of  cwo  foldiers,  the  one  a  Gk>th  and  the 
'  a  Roman,  who>  being  fallen  together  into  a  pit,  mutually 
1  each  other  that  Uieir  lives  (hould  be  fpared:  and  this 
nt  was  approved  by  the  Goths  *. 


Gotfi.  lib.  iL  cap.  i,  quoted  hf  VnHcadoH,  bosk  tiu.  diap.  7,  i  r4« 
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Of  Safc-conduns  aYid  PafTports'^^wiih  j^eflioHs  on  the  Ranfm  •/ 
Prifoners  bf  PFar. 

Hai'uJf  of   QAFE-CONDUCTS  and  piflports  ire  a  kiftd  of  privilege  m- 
fafe-wn-     O  furing  fafcty  to  perfons  in  pafling  and  repaffihg,  or  to  ccr- 
duatand    tain  things  during  their  conveyance  from  on^  place  to  another. 
Iiaffporj^    From  the  ufagc  and  genius  of  the  ^^French]  language,  it  appean 
that  the  term  ^^pajjpori**  is  ufed,  on  ordinary  ociafions,  trhca 
fpeaking  of  perfons  who  lie  under  no  particular  exceptibn  as  to 
pafFmg  and  repafling  in  fafety,  and  to  whom  it  is  only  granted 
for  greater  fecurity,  and  in  order  to  prevent  all  debate,  or  to 
exempt  them  froitt  fome  general  prohibition.     A  fafe-condutl  is 
given  to  thofe  who  otherwife  could  not  fafcly  pafs  through  ihc 
places  whete  he  who  gtants  it  is  mafter> — as,  for  inilancc,  to  a 
perfoil  charged  with  forrie  mifdcmtanor,  or  to  an  enemy.    It  is 
of  the  latter  that  we  are  here  to  treat. 
§  ice.        "^  *  fafe-condufts,  like  every  other  aft  of  fupreme  conimanA 
from  what  emanate  from  the  fovcrcign  authority  :  but  the  p'rinCe  may  delc- 
auihority     g^^te  to  his  officcrs  the  power  of  granting  fafe-condil6>sj  ari! 
j.a!ic*^"*^'    *^^^y  ^^^  invcftcd  with  that  power,  either  by  an  exprefs  conriTTif- 
fion,  or  by  a  natural  cohfequence  of  the  nature  of  their  func- 
tions.    A  general  of  an  army,  from  the  very  nature  of  his  poir* 
can  grant  fafe-conducls :  and  as  they  are  derived,  though  me- 
diately, from  the  fovcrcign  authority,  the  other  generals  or  oiu- 
cers  of  the  fame  prince  are  bound  to  refpeft  them. 
5  tfi-.         The  perfon  named  in  the  fafc-condudl  cannot  transfer  h:> 
Net  trans-  privilege  to  another  :  for  he  docs  not  know  S^'hcthcr  i:  be  a  rr.-ir- 
from'«!nc     ^^^  ^^  indifference  to  the  granter  of  ihc  fafe-Cv*)n:lud  ftat  ano- 
pcrlVir,  to     ther  perfon  (hould  ufe  it  in  his  (lead:*  and  fo  far  from  prclDm- 
anoth'.r.      ing  that  to  be  the  cafe,  he  is  even  bound  to  prefume  the  con- 
trary, on  account  of  the  abufes  which  might  thence  rcfulti  and 
he  cannot  alFume  to  himfelf  any  farther  privilege  tlian  was  in- 
tended for  him.     If  the  fafe-condua  i?  granted,  not  ioi  petfoO!^. 
but  for  certain  eflc<£>s,  thofc  eflcdbs  may  be  removed  by  others  be- 
lilies  the  owner.     Tlie  choice  of  thofe  who  renfovs  them  is  in- 
di^crent,  provided  there  do  not  lie   againll  them  any  pcrloi^j. 
exception  fufhci(Mit  to  render  them  objctSts  of  juft  fufpicionin 
the  eye  of  him  who  grants  the  fafe-condurt,  or  to  exclude  tlicni 
from  the  privilege  of  entering  his  territories. 
. ,(,»         He  who  promifes  fecurity  by  a  fafe-condu£l,  promifes  to  afford 
lE:xtentof    it  wherever  he  has  the  command, — not  only  in  his  own  tenito- 
thc  pro-      rics,  but  likewife  in  every  place  where  any  of  his  troops  may 
nufcd  fecu- jj^pp^.j^  to  be  :  and  he  is  bound,  not  only  to  forbear  violating 
*  '*  that 
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that  fccurity  either  by  himfelf  or  his  people,  but  alfo  to  proteft 
and  defend  the  perfon  to  whom  he  has  promifcd  it,  to  puiulli  any 
of  his  fubjc£ts  who  liave  offered  him  violence,  ami  oblige  thcni 
to  make  good  the  damage  *. 

As  the  right  ariflng  from  a  fafe-condu£l  proceeds  entirely  ^  *^9* 
from  the  will  of  him  who  grants  it,  that  will  is  the  llandard  by  juj^|^,|j^ 
which  the  extent  ;.f  the  right  is  to  be  meafured;  and  the  will  right deiiv. 
is  difcovcrable  in  the  object  for  which   the  fafe-condudl   ^j^^eyrotm 
granted.     Confequently  a  perfon  who  has  barely  obtained  per-  Jlid!"" 
mifBon  to  go  away,  does  not  thence  derive  a  right  to  come  back 
again  ;  and  a  fafe-condu£t  granted  for  the  fimple  paflage  through 
a  country  does  not  entitle  the  bearer  to  repafs  through  it  on 
his  return.    When  tlie  fafe-condu£t  is  granted  for  a  particular 
buiinefs,  it  mull  continue  in  force  until  that  bufinels  is  con- 
cluded, and  the  perfon  has  had  time  to  depart :  if  it  is  fpecificd    • 
to  be  granted  for  a  journey,  it  will  aifo  ferve  for  the  perfon's  re- 
turn, lince  both  paiTage  and  return  are  included  in  a  journev. 
As  this  privilege  confiils  in  the  liberty  of  going  and  coming  m 
fafety,  it  differs  from  a  permilhon  to  fettle  in  any  particular 

!»lace,  and  confequently  cannot  give  a  right  to  (lop  any-where 
or  a  length  of  time,  unlefs  on  fomc  fpecial  buRnefs,  in  confide- 
ration  ofwhicli  the  fafe-condufl  was  aiked  and  granted. 

A  fafe-condu^  given  to  a  traveller  naturally  includes  his  bag-     9  ip. 
gagCy  or  his  clothes  and  other  things  neceflTary  for  his  journey,  .^'^«y»"  >t 
with  even  one  or  two  domellicS)  or  more,  according  to  the  rank  h/^gaj[^ 
of  the  perfon.    But  in  all  thefe  refpe£ls,  as  well  as  in  the  others  ai>d  do- 
which  we  have  juft  noticed  above,  the  fafcll  mode,  efpecially  "^^^^^ 
when  we  have  to  do  with  enemies  or  other  fufpccled  pcrfons,  is 
to  fpecify  and  diftinAly  enumerate  the  p:irticulars,  in  order  to 
obviate  every  difficulty.    Accordingly,  fuch  is  the  praflice  which 
at  prefent  prevails ;  and,  in  granting  fafc  conduAs,  it  is  the 
cuftom  exprefsiy  to  include  the  baggage  and  domellics. 

1 'hough  a  permiflion  to  fettle  any-whcrt*,  granted  to  the  fa-     $271. 
ihcr  of  a  family,  naturally  includes  his  wife  and  children,  it  is^^*^^* 
otbei  wife  with  a  fafe-conduA;  becaufc  it  icldoni  happens  that  aedMlhl*'^' 
roan  fettles  in  a  place  without  having  hi^)  family  with  him ;  father  dor* 
whereas,  on  a  journey,  it  is  more  ufua!  to  travel  without  them.  »!"'"-■  "i^ 
A  fafc*condu£l  granted  to  a  perfon  for  kimfcifurtd  his  reiinue^  *'    "*'  ** 
cannot  give  him  a  right  of  bringing  with  him  p.'rlons  jultiy     it-;. 
Tufpefled  by  the  (late,  or  who  have  bjen  banilhed,  or  have  flcd^"''}*  *^;"- 
rrom  the  country  on  account  of  any  crime  ;  nor  cm  it  fer\'e  as  a  „"jjc^|y" 
ptotecUon  to  fuch  men:  for  the  lovereign  who  grants  a  fafe- 1 >  ^nr  one 

•  At  the  famcm*  interview  at  Pcronne,  Chirlct  iluLf  of  B<iri;un>:y,  cufpcrstcu 
nflnd  that  LouU  XI.  had  ci'};a;;cd  ihe  pctipk  of  Li^i^c  tu  ta^o  up  .inii  ;i'-ainft 
hSa>,  pai«l  no  refpcd  lo  the  fafw^conJudl  which  he  hid  j^antr  1  u<  'r  at  r|- . «".-.  If 
Labi*  had  plotted  anj  ni-|^uC((l  their  dcfe^inn  wla'.c  he  .va*  j*  i*i  ninr.c,  Charirt 
would  have  been  juft i ft jUIc  iu  tlifrcgarJing  a  lafc  condud  of  ^Kh:<.h  an  ini|'r«ip^r 
lie  lad  been  iiia«!e  But  the  Frcncti  ni'in<irih  h^U  ilfpatchctl  a.in'-  to  O-  i:.t  lur 
kjc  pmipvfe,  bclore  there  wai  any  queltioo  of  ih^.-  n-.-cti-i;:  at  Peronre;  i:.d 
Zharwi,  in  the  t  aofport^  uf  bird  lefcntment  exc'tcd  hr  the  Uif  grecalile  ai.i  u::- 
iBteUigct.ce,  cvmiuittrd  a  liagi  ant  breach  uf  t^ic  hw  ut  xuTior*. 

£  e  condti£k 


i     Till  <if 
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ConJuft  in  thofc  general  terms,  docs  not  fuppofe  that  it  will  be 

Ercfumptuoufly  abufed  for  the  purpofe  of  bringing  perfons  imd 
13  territories  who  haVc  been  guilty  of  crimes  or  naVc  particu- 
larly  ofFcnded  him. 

A  fafc-condu£l  given  for  a  dated  term,  expires  at  the  end 
of  the  term  fpecified  therein :  and  the  bearer,  if  he  docs  not  retire 
...lud.     before  that  time,  may  be  arreftedj  and  even  pOnifhed,  according 
to  circumftancesj  efpecially  if  he  has  given  room  for  fufpidon 
by  an  affeAed  delay. 
'<  174-         But  if  forcibly  detained,  as  by  iicknefs,  fo  as  to  be  unable  to 
ocifun     depart  in  timej  a  proper  refpite  fiiouldbe  allowed  him  :  for  a  pro 
.  *?i  be-*  mifc  of  fecurity  has  been  made  to  him ;  and  though  it  was  made 
.. !  (Ik;     only  for  a  limited  time,  it  is  not  by  any  fault  of  his  own  thath^ 
•"•    ^    has  been  prevented  from  departing  wirhin  the  tcririi     The  cafe 
IS  diiferent  from  that  of  an  enemy  coming  into  our  country  dur^ 
in^  a  truce  :  to  the  l;itrer  we  have  made  no  particular  promil'c: 
he  at  his  own  peril  takes  advantage  of  a  general  liberty  allowtu 
by  the  fiifpennon  of  hoililiries.     All  we  have  promlled  to  ii:C 
enemy  is,  to  forbear  hollilities  for  a  certain  time:  and,  at  the 
expiration  of  that  term,  it  is  a  matter  of  iniportance  to  us  ihit 
we  be  at  liberty  to  let  the  war  freely  take  its  courfe,  withou: 
being  impeded  by  a  variety  of  excufes  and  ptctexts. 
;  :75-  The  fiife-condufl  docs  not  eipire  at  the  dcceafc  Or  depofition 

■-/'*!^"     of  him  ivlio  granted  it  ;  for  it  was  given  in  virtue  of  the  icM* 
."pt      reign  aiH!iority>  wliidi  never  dies,  and  whofe  efficacy  exifts  iii- 
.:  V.  at     dependent  of  the  pcrfcn  intruded  with  the  cxcrcifc  of  it.    It  is 
Jcirh     ^yit]^  fjijg  y<^^  ;^c;  -vitli  otJicr  ordinnnces  of  the  public  povci : 
;.^m  w  \o  ^1^^.;^.  vntulitv  or  dui;u:r;n  (ioc?  not  depend  on  the  life  of  him  wl.c? 
enadleJ  ihcm,  uul-f:..  by  tnt-lr  very  n:irurc,  or  hy  cxprcfa  decla- 
ration, they  are  pevroi.'.'.lly  coiiina-'l  co  him. 
^-^.  The  fu(  celTor,  nevciilicldt;,  may  revoke  a  fafc  conduct,  if  lie 

>\''  it  has  gc»'.'d  rcafons  for  the  vcvocntiuii.  Iwcn  he  who  has  grants:- 
■  '**^  ^^'  it,  may  in  like  k/AiC  rcvt  Icj  it  :  r(M*  is  ho  alw-.iy?  obli«;cd  to  n-At 
known  Iiis  voaf^ns.  Evrvy  privilcj^o,  when  it  become?  lict::- 
mental  to  ihc  Itate,  may  ho  rev.k^d,  — rt  gratuit<.»iis  priv:l'.\;i', 
purely  ?.n:]  (imply, — a  rurchaled  priviiej^c,  on  givini;  :in  iiiiicr.i- 
nificalion  i«)  the  p;rti;.s  eoivjcrncd.  Suppofe  a  prince  or  Ii'' 
general  is  prcnarin«^  fr.y  a  ri.'«;r'.-t  c\T)cdirion;-"--nuil?  he  fufTcr  av.v 
peribn,  iiiuier  cover  of  a  i.iiL-^'Oiulucl  aiuceedently  obtained,  :»■ 
come  aird  pry  into  his  ;jrep;r.a:ive:^  I'n.l  wive  the  cnem>  intvi'- 
gence  t  r  tliem  :  l^iit  ■.\  fafe-condiicl  is  not  to  be  converted  iiii'.'-' 
fnarc :  if  it  he  'evnk'jd,  the  b^.^arer  nuiit  be  allowed  time  r^rJ 
liberty  to  depart  «n  fafety.  If  he,  like  ai^y  oth*  r  tvnvelier,  be  •^..- 
taincci  for  fonie  tinu!  in  order  to  prevent  his  carryinj;  inLclligei^ci 
to  the  enemy,  no  ill  treatment  is  to  be  offered  him  *,  nor  is  h- 
to  l)c  kept  lontcr  than  while  the  rcafons  for  his  dctainuir 
fubnil. 
iiT'  If  a  rarc-conduft  contains  this  clanfo,  "  Fcr  fuch  time  at  zl: 

..■or.-     cc  //ja/;  t/.';?ik  Ji I,**  k  g\\'C3  only  a  precarious  right,  and  is  rcYC- 
. >..ie    cubic  every  moment:  but,  until  it  has  been exprefsly  revoked, it 

remains 
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remains  Talid.    It  expires  on  the  death  of  him  who  gave  it,  whb/**'/^*^  ^'"f 
from  that  moment  ccafes  to  will  the  continuation  of  the  P^^^^'^Zid^i*^ 
kge.     But  it  mud  always  be  uncicrilood  that  when  a  fafe-con-    ' 
duel  expires  in  this  manner,  the  bearer  Is  to  be  allowed  a  propet 
time  for  his  fafe  departure. 

After  having  difcufTed  the  right  of  making  prifoners  of  war>—    {  1^8. 
the  obligation  of  the  captor  to  releafe  them  at  the  peace  by  ex-  ConYcn- 
dunge  or  ranfom, — and  that  of  their  fovereign  to  obtain  their  1^*1  [o7hr* 
liberty,— it  remains  to  confider  the  nature  of  thofe  conventions  rmnfum  uf 
whofe  obje£l  is  the  deliverance  of  thcfe  unfortunate  fufferers.  If  prifoucn. 
Ihc  belligerent  fovereigns  have  agreed  on  a  cartel  for  the  ex- 
change or  ranfom  of  prifoners,  they  are  bound  to  obferve  it  with 
^ual  fidelity  as  any  other  convention.     But  if  (as  was  fre* 
quently  the  pradice  in  former  times)  the  dztt  leaves  to  each 
prilbner,  at  lead  during  the  continuance  df  the  war,  the  care  of   * 
redeeming  himfelf,— fuch  private  conventions  prefent  a  number 
of  qucftionsy  of  which  we  fliall  only  touch  on  the  principal 
ones. 

He  who  has  acquired  a  lawful  right  to  demand  a  ranfom  from    f  *"9« 
his  prifoner  may  transfer  his  right  to  a  third  perfon.    This  was  ^f  ^crimV 
prattifed  in  the  lad  ages.     It  was  frequent  fot  military  men  to  inx  a  nn. 
refign  their  prifoners,  and  transfer  all  the  rights  thev  had  over f<xn ™^y|^ 
chemt  into  other  hands.    But,  as  the  perfon  who  takes  a  pri-*'*"*^*^^^ 
fooer  is  bound  to  treat  him  with  jullice  and  humanity  (§  150)» 
he  mail  not,  if  he  wiflies  that  his  condudl  (houid  be  free  from 
cenfuret  thmsfer  his  right,  in  an  unlimited  manner,  to  one  who 
might  make  an  improper  ufe  of  it :  when  he  has  agreed  with  his 
prifoner  concerning  the  price  of  his  ranfom,  he  may  transfer  to 
whom  he  plenfes  the  right  to  demand  the  ilipulated  fum« 

When  once  the  agreement  is  made  with  a  prifoner  for  the    S  iSo. 

Ericc  of  his  ranfom,  it  becomes  a  perfecl  contracl,  and  cannot  ^^^^  "1*^ 
e  refcinded  under  pretence  that  the  nrifoner  la  diurovered  to  be  """"^  0,5,^ 
richer  than  was  imagined  :  for  it  is  by  no  means  necciTary  that maic for 
the  rate  fliould  be  proportioned  to  the  wc2lth  of  the  Prifoner,  ^*>«  "*"f 
fince  that  is  not  the  fcalc  by  which  we  mcifure  the  right  to  de-**™*'^''' 
tain  a  prifoner  of  war  (§§  148,  153).     Br.t  it  is  natural  to  pro- 
portion the  price  of  tlie  ranfom  to  the  prifoiicr'i  rank  in  the  lior* 
tile  army,  becaule  tlie  liberty  of  an  officer  of  diltin£lion  Is  of 
greater  confcquence  than  that  of  a  private  toldier  or  an  inferior 
officer.     If  the  prifonrr  has  nut  only  conceited  but  difguifed  his 
rank»  it  is  a  fraud  on  his  part,  which  gives  ihe  captor  a  right  to 
innui  the  compact. 

If  a  prifoner,  havin;;  agreed  on  'the  price  of  his  ranfom,  dies    5  aSi. 
before  payment^  it  is  alkcd  whether  the  Ilipulated  fum  be  due,  and  ^  pnfoncr 
trhether  the  heirs  are  bound  to  pay  it  i  They  undoubtedly  are,  f J,!^*LV-' 
If  the  prifoner  died  in  the  poflclFion  of  hi^  liberty  7  for,  from  the  mcnt  ut 
taoment  of  his  releaft*,  in  conCderation  of  which  he  had  pro-  taniooh 
toilJBd  m  fum,  that  fum  becomes  due,  and  docs  not  at  all  belong 
lo  Us  heirs*     But  if  he  had  not  yet  obtained  his  liberty,  the 
!  which  was  to  have  been  paid  for  it,  is  not  a  debt  on  him  or 
Sea  his 
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Kb  heirs,  unlels  he  had  made  his  agreemdit  in  a  dtflmot  ano^ 
ner :  and  he  is  not  reputed  to  have  received  his  libeity until  Ai 
moment  whenhe  is pcrfedly  free  to depar^at pkafaver-^HM 
neither  the  perfen  who  held  him  prifenery  nte  diat  pefGMi*s  I9- 
vereign,  oppofes  his  releafe  and  departoit- 

If  he  has  only  been  permitted  tb  take  a  jonmey  hirdB^^ytt^ 

pott  of  preraiiing  on  his  fiknds  or  bis  (bveceign  tp  fimdfll  ma 

with,  the  mJbaas  of  ranibming  himfelf,  and  dies  befbie^  is 

'    poflefled  of  his  fnll  liberty,  betore  he  is  finally  difidiai]ged  ivod 

his  parole,-*  nothing  is  due  for  his  ranfom. 

Uf  after  havinjg  agreed  on  the  -vriee,  he  is  defahied  hi  friiott 
fill  the  time  of  payment,  and  tnere  dies  in  tbelnsetiiPb  Uk 
heirs  are  not  bound  to  pay  the  Tanfom,-r-fuch  an-'aglMBKai 
being,  on  the  part  of  the  perfon  who  held  him  prifoneryui^mm 
4  than  a  promife  of  giving  him  his  liberty  on  the  zStuA  paymelik  of 
a  certain  fum.  A  promife  of  buying  and  felling  does  not  bind-ihe 
fuppofed  purchafcr  to  pay  the  price  of  the  article  in  queftion«  if 
it  happens  to  perifh  betore  the  completion  of  the  purchafe.  Bat 
if  the  contraft'  of  fafe  be  perfed,  the  purchafcr  muft  pay  the 
price  of  .the  thing  fold,  though  it  fliould  happen  to  perifli  before 
delivery,  provided  there  was  no  fault  or  delay  on  the  part  of  the 
vender.  For  this  reafon,  if  the  prifoner  has  abfoluteiy  condnded 
the  agreement  for  bis  ranfom,  acknowledging  himfelfyfroip  that 
mohfient,  debtor  for  the  ftipulated  fum, — and  is  neverthelefsfiill 
detained,  no  longer  indeed  as  a  prifoner,  but  as  furety  for  the 
payment, — the  price  of  the  ranfoni  is  due,  notwithftanding  the 
circumftance  ot*  his  dying  In  the  interim. 

If  the  agreement  Aiys  that  the  ranfom  fhall  be  paid  on  a  cer* 

tain  day,  and  the  priioner  happens  to  die  before  that  day,  the 

heirs  are  bound  to  j^iy  tlie  fum  agreed  on :  for  the  ranfom  was 

due  J  and  the  appointed  day  was  aifigncd  merely  as  the  tcnnof 

payment. 

^  al?2.  From  a  rigid  application  of  the  {d\r>e  principlci>,  it  fcllowsi 

Prifont-f  rc-  that  a  prifoncr,  who  has  been  relcafed  on  condition  of  procuring 

kafed  on     ([^q  releafe  of  another^  fliould  return  to  prifon,  in  cafe  the  laittr 

of  procur-    happens  to  die  before  he  lias  been  able  to  procure  him  his  liberty* 

inji:  there-  But  Certainly  fuch  an  unfortunate  cafe  is  entitled  to  leniljr;  and 

U-jLic  of       equity  fecins  to  require  that  this  prifoner  Ihould  be  allowed  ic» 

another,      continue  In  the  enjoyment  of  that  liberty  which  has  been  granted 

to  him,  provided  he  pays  a  fair  equivalent  for  it,  fincc  he  is  now 

5  28>      unable  to  purchafe  it  precifely  at  the  price  agreed  on« 

Prifoner  jj  ^  prifoner,  who  has  been  fully  fet  at  liberty  after  having 

fo^ohehaV  promifed  but  not  paid  his  ranfom,  happens  to  be  taken  a  fecond 

paid  hit      time,  it  is  evident,  that,  without  being  exempted  from  the  pay* 

lorincr        ment  of  his  former  ranfom,  he  will  have  to  pay  a  fecondj  U  he 

rairfon>.       y/ifhes  to  recover  his  liberty. 

§  5^84,  On  the  other  hand,  though  the  prifoncr  has  agreed  for  the 
rtfcucd  be-  P^^^^  ^^  ^'^  ranfom,  if,  beCore  the  execution  of  the  compaftr- 
forc"hf  has  before  he  is  fet  at  liberty  in  virtue  of  it, — he  be  retaken  and  de- 
rcceivciihisJivered  by  his  own  party,  he  owe;i  nothing.  I  here  evideody 
'">"»/*  i      ..  •  fuppols 
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fappofe  that  the  contra£l  for  his  ranfom  was  not  completed,  and 
that  the  prifoncr  had  not  acknowledged  himfelf  debtor  for  the  fum 
agreed  on.  The  pcrfon  who  held  him  prifoncr,  had,  as  it  were, 
only  made  him  a  promifcof  felling,  and  he  had  promifcd  to  pur- 
chafe:  but  the  purchafe  and  fale  had  not  afkually  paflcd  into  ef- 
fecl ;  the  property  was  not  actually  transferred 

The  property  of  a  prifoner's  efFefls  is  not  veftcd  in  the  captor,     f  a8<, 
except  lb  far  as  he  feizes  on  thofe  effe£b  at  the  time  of  his  cap-  j^^  ,{J|^^ 
tore.    Of  this  there  is  no  doubt,  in  thefe  modern  times  when  which'a 
prtfoners  of  war  are  not  reduced  to  flavery.    And  even  bv  the  priToner 
law  of  nature,  the  property  of  a  flave'^  goods  does  not,  without  „,YJ^""^ 
fomc  other  reafon,  pafs  to  the  mafter  of  the  flave.    There  is  no-  cooceal, 
thing  in  the  nature  of  flavery,  which  can  of  itfelf  produce  chat  Kekmg  to 
effect.     Though  a  man  obtains  certain  rights  over  the  liberty  of '*'■'• 
another,  does  it  thence  follow  that  he  (hall  have  a  right  over  his 
property  alfo  ?  When,  therefore,  the  enemy  has  not  plundered  hit 
prifoner,  or  when  the  latter  has  found  means  to  conceal  fome* 
dun^  from  the  captor's  fearch,  whatever  he  has  thus  faved  dill 
connnues  to  be  his  own  property,  and  he  may  employ  it  cowards 
the  payment  of  his  ranfom.    At  prefent;,  even  the  plundering  of 
prifbners  is  not  always  prad^ifed :  the  greedy  foldier  fometimes 
proceeds  to  fuch  lengths  ;  but  an  officer  would  think  it  an  inde* 
libie  ftain  on  his  character,  to  have  deprived  them  of  the  fmallcft 
article.     A  party  of  private  French  troopers,  who  had  captured  a 
Bruifli  general  at  the  battle  of  Rocoux,  claimed  no  right  to  any 
thing  beioneing  to  their  prifoner,  except  his  arms  alone. 

The  deam  of  the  prifoner  extinguifhcs  the  captor *s  ''•g'^^'Hy^* 
Wherefore,  if  any  perfon  is  given  as  a  lioilage  in  order  to  pro-r  gj^n^J^ 
cure  a  prifoner's  enlargement,  he  ought  to  bo  relonfed  the  mo*  the  rdc;.:* 
nent  the  prifoner  dies ;  and,  on  the  other  hand,  if  the  hoik :igc  "'*  Ti- 
dies, his  death  di^es  not  rcinilate  the  prifoner  in  the  poflcflion  ^*"* 
of  his  liberty.    The  reverfe  of  this  is  true,  if  the  one,  intlead  of 
being  fimply  a  hollage  for  the  other,  had  been  fubftituted  in  hift 
ftead. 


CHAP.    XVIII. 


Of  Civii  IVar. 

IT  is  a  queftion  very  much  debated,  whether  a  fovereign  is    f  >^7* 
bound  to  obferve  the  common  laws  of  war  towards  '^'>c''>ou*^^Vh« 
fobjeAs  who  have  openly  taken  up  arms  againft  him  ?  A  flatter- fovn  |p)> 
eft  or  a  prince  of  a  cruel  and  arbitrary  dilpofition,  will  immcdi-  rights  ■• 
atdy  pronounce  that  the  laws  of  war  were  not  made  for  rebels,  J^^*^ 
Ibr  wnom  no  punilhment  can  be  too  fevere.    Let  ut  proceed^ 
more  loberiy,  and  reafon  from  the  inconteftable  principles  above 
bid  down.    In  order  clearly  to  difcovcr  what  condu^  the  fove* 

E  c  3  rciga 
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0Q|pit  to  porfiic  towftTtls  rtvolted  unjfifxM^  i^mttBif  n  At. 
pla«9  recolIe£(  that  all  the  fofeieiga^t  li^^ — ^  ''  '  ■* 


tS»/        The ; 
art 


from  diofe  of  the  ftate  or  of  cWil  fbcictji  fnMn  the  truft  rcpofcd 
^n  him*  from  the  obli^adoii  he-  lies  nnder  of  watching  oTtr 
-^  welfare  of  the  nation,  of  piocuring  h^  greacefl  happi* 
nefsv  of  maintunihff  ocaevjuftice,  and  pcMe  within  her  Vauii- 
daries  (Book  L  O^p.  IVi[).  Secyuuilj,  we  mull  diilingutfli 
ihe  nature  and  d^mfi  of  the  difierent  difiwders  which  m^j  dif- 
tarb  the  ftatej  and  oblige  the  fovereign  to  take  up  arms,  or  Tub* 
ftttute  forciUe  meafures  infteadof  the  nulder  bfluence  of  lutho- 
rity. 

t  name  of  rehk  U  guren  to  all  fnbjeda  who  utw^Mftk 
SSStT^    ap  arnu  agaioft  the  ruler  of  the  focietjr^  wbedicr  thenr.wev  he 
^  deprive  him  of  the  fu^reme  authonty,  or  tb.ieBft  faiaciB* 
mands  in  fome  particular  inftance,  and  to  impofe  conditioof  M 
hiiQ, 
^  ^9-        '  A  pq>ular  commption  is  a  concourfe  of  people  who  aflbnlde 
wmca^      in  a  tumultuous  manner,  and  refufe  to  Vtrnt^  to  the  Toioe  cf 
tioii,  infur.  (heir  fuperiorsi  whether  the  deCgn  of  the  afflcQoVled  nvbtade 
reaioD.fc-  be  levelled  a^'ainft  the  fuperiors  themfclycs,  or  only  agunft  Cbme 
4'^^<^       private  individuals.    Violent  commotions  of  thjui  kind  take  |iface 
when  the  people  think  themfelves.  aggrieved  \  and  there  ia  no  or- 
der of  men  who  lb  frequently  give  nfe  to  them^  as  the  tas-«- 
therers^  If  the  rage  of  the  malcontents  be  particularly  levelled  at 
the  magiftrates,  or  others  veiled  with  the  public  authority^  aad 
they  proceed  to  a  formal  difobedience  or  a£ls  of  open  violence, 
this  is  called  a  fedition.    When  the  evil  fpreads* — when  it  infcfts 
the  majority  of  the  inhabitant^  of  a  city  or  province,  and  gains 
fu^h  (Irength  that  even  the  fovereign  himfelf  is  no  longer  obeycdi 
— it  is  ufual  more  particularly  to  diftii;^u]/h  fu^h  a  diforderby 
the  name  of  infut  region], 
%  »9«-         Ail   thefe   violences  difturb  the  public  order,  and  are  ftate 
Swci^*     crimes,  even  when  arifing  from  juft  caufes  of  complaint.   For  lio- 
is  to  flip!-     lent  mea(ur?s  arc  forbidden  in  cK'il  fociety :  the  injured  individoals 
prcfa  them,  ftould  apply  to  the  magiftrate  for  redrefs ;  and  if  they  do  not 
6l>tain  jullice  Horn  that  (juarter,  they  may  lay  their  complaints  at 
the  foot  of  the  throne.     Every  citizen  ihould  even  patientW  en- 
dure evils  which  are  nojt  infupportable,  rather  than  difturb  the 
public  p6ace.     A  denial  of  juftice  on  the  part  of  the  fovereign,  or 
affeflcd  delays,  can  alone  excufe  the  furious  tranfports  of  a  peo- 
ple whofe  patience  has  been  exhaufted,— and  even  juftify  them, 
if  the  evils  be  intolerable,  and  the  oppfeflion  great  and  manifell* 
But  what  conduiSt  ihall  th^  fovereign  obferve  towards  the  infur- 
gents?  I  anfwer,  in  general,— (uch  condu&  as  (liaU  at  the  fame 
rime  be  the  ipoft  cohfonan<  to  juftice,  and  the  moft  falutary  to 
the  ftate.    Although  it  be  his  duty  to  reprefs  thofe  who  none- 
ccHarily  diftucb  the  public  peace,  he  is  bound  to  (hew  clemency 
towards  uufortuQat.^  perfbns,  to  whom  juft  caufes  of  complaint 
have  been  given,  ar4  whofe  fole  crime  confifts  in  the  attempt 
to  do  themfelves  juftice :  they  have  been^deficient  in  patience  ra* 
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thcr  than  fidelity*  aSubjefts  who  rife  agaiiift  their  prince  without 
caufe,  defcrvc  fcvere  punifhment :  yet,  even  in  this  cafe,  on  ac- 
count of  the  number  of  the  delinquents,  clemency  becomes  a  duty 
in  the  foifereign.  Shall  he  depopuTnte  a  city,  or  defolnte  a  pro- 
vince^  in  order  to  punifh  her  rebellion  ?  ^  Any  punifhment,  how- 
ever ju(l  in  itfclf,  which  embraces  too  great  a  number  of  perfons, 
becomes  an  ^St  of  downright  cruelty.  Had  the  infurreftion  of 
the  Netherlands  againft  Spain  been  totally  unwarrantable,  uni«« 
verfal  deteilation  would  (till  ;ittend  the  memory  of  the  duke  of 
Alvaj  who  ma^e  it  his  boaft  that  he  had  caufed  twenty  thoufanc} 
heads  to  be  ftruck  off  by  the  hands  of  the  common  executioner. 
Let  not  his  fi^nguinary  imitators  expeft  to  juftify  their  enormi- 
ties by  the  plea  of  neceirity.  What  prince  ever  fuffered  more 
outrageous  indignities  from  his  fubjefts  than  Henry  the  Great  of 
f ranee  i  Yet  his  viSorics  were  ever  accompanied  by  an  uniform 
clemency;  and  that  excellent  prince  at  length  obtained  the  fuc- 
cefs  he  deferved  :  he  gained  a  nation  of  faithful  fubjedts  ;  whereas 
the  (Tuke  of  Alva  caufed  his  mafter  to  lofe  the  United  Provinces, 
Crimes  in  which  a  number  of  pcrfons  are  uivolved,  are  lo  be  pu- 
nifhed  by  penalties  which  fhall  equally  fall  on  all  the  parties  con- 
cerned :  the  fovereign  may  deprive  a  town  of  her  privileges,  at 
lead  till  (he  has  fully  acknowledged  her  fault :  as  to  corporal  pu^ 
piihment,  lei  that  be  refcrved  for  the  authors  of  the  difturbanceSj^ 
—for  thofc  incendiaries  who  incite  the  people  to  revolt.  But 
tyrants  alone  will  treat,  as  feditious,  thofe  braye  :>nd  refolute  ci^ 
tiztns  who  exhort  the  people  to  preferve  themfclves  from  op- 
prefTion,  ;^nd  to  vindicate  their  rights  and  privileges:  a.goo^  • 

Erince  will  con:)mend  fuch  virtuous  patriots,  provided  their  zeat 
e  tempered  with  moderation  and  prudence.  If  he  has  juilice 
and  his  duty  at  heart, — \f  he  afpircs  to  that  immortal  and  unful- 
lied  glory  of  being  the  father  of  his  people,  let  liim  miftrufl  the 
(elGih  fuggedions  of  that  minifler  who  reprefents  to  him  as  rebels 
all  thofe  citizens  who  do  not  ftretch  out  their  necks  to  the  yoke 
of  flavery,-^who  refufe  tamely  to  crotch  under  the  rod  of  ar-i 
Uitrary  power. 

In  many  cgifes,  the  fafeft  and  at  the  fame  tinne  the  mod  juft     fj>-». 
method  of  appeafnig  fedicions  is  to  give  the  people  fatisfaction.  ^^'  »  ' ' 
And   if    there  exiftcd   no  re^^fons   to  jullify  the   infurreftion  |jjj\  ''  ^^ 
(a  circumftancc  which  perhaps  never  happens),  even  in  fuch r si.   ;. 
cafe,   it   becomes   neceffary,^   as  we   have   above    obferved,   to'^^'"* 
grant  an  amnefty  where  the  ofTenders  are  numerous.     When  the       '-»? 
amnedy  is  once  publiflied  and  accepted^  all  the  pad  mud  be  bu- 
ried in  oblivion;  nor  mud  any  one  be  called  to  account  for  what 
has  been  done  during  tlue  didurbanc<irs :  and  in  general,  the  fove* 
iTcign,  whofe  word  ought  ever  to  be  facrcd,  is  bound  to  the  faith- 
ful obfcrvance  of  every  promife  he  has  made  even  to  rebels, — I 
mean,  to  fuch  of  his  fubjc<Ss  as  have  revolted  without  reafon  or 
neceffity.     K  his  promifes  arc  not  inviolable,  the  rebels  will  have 
90  fccurity  ip  treating  with  him  :  when  they  havQ  once  drawt 
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.  tic  fword,  they  muft  throw  away  die  fcabbird,  as  one  of  the  an- 
cients expreflea  it)  and  the  prince,  d^RStuie  of  the  more  gentle 
and  falutarj  means  of  appeafing  the  rcvoltj  will  huve  na  orlier 
reihainirtg  expedient  ths^n  t&>t  of  utterlr  exterminating  the  in* 
fumnts.  Thcfe  will  become  formidable  through  dcfpatf }  com* 
pamon  will  beftow  faccoars  on  theiTi ;  their  part^  will  increafc, 
and  the  ftate  will  be  }n  danger.  What  wou!d  hiive  becooie  of 
France,  if  the  leaguers  had  thought  it  unMt  to  rely  on  the  pr^ 
mifesof  Henrj  the  Great?  The  (ame  reafons  whieh  ihould  ren- 
der die  faith  oi  promifesinTiolable  and  facred  between  individuil 
and  individjial,  oetwcen  fovereiga  and  fovereign,  between  entf 
sny  and  enemy  (Book  IL  ^§  163,  a  18,  Sec.  and  Boole  III.  ^ 
174)9  fttblift  iu  all  their  force  between  the  fovereign  and  hk 
ilifurgent  or  rebellious  fubje£U«  However,  if  they  h^ve  extoneti 
from  nim  odious  conditions,  which  are  inimical  to  the  happinefs 
of  the  nation  or  the  welfare  of  the  ftate, — as  he  has  no  right  10 
do  or  grant  any  thing  contrary  to  that  grand  rule  of  hiscoodnfii 
which  is  at  the  fame  time  the  meafure  of  his  power,  he  may 
juflly  revoke  any  pc.nicious  conceffions.  whicn*  he  has  been 
obliged  to  make,  provided  the  revocation  be  fanfiioned  by  the 
content  of  the  nation,  whofe  opinion  he  muft  take  on  the  fubi 
]t€tf  in  the  manner  and  forms  pointed  out  to  him  bj  the  confti*  ? 
tution  of  the  ftate.  But  this  remedy  is  to  be  ufed  with  greal 
rcferve,  and  only  in  matters  of  high  importance,  lefl!  the  nidi 
of  promifes  ihould  be  weakened  and  brought  it  into  dibt^ 
pute  ♦• 
^  292.  WJicn  a  party  is  formed  in  a  ftate,  who  no  longer  obey  the 
CivUwar.  fovercign,  and  are  pofTcfred  of  fufEcient  ftrength  to  oppofefaimi 
— or  when,  in  a  republic,  the  nation  is  diWded  into  two  oppoGte 
factions,  and  both  fides  lake  up  arms, — this  is  called  a  civil  war. 
Some  writers  confine  this  term  to  a  juft  infurrcftion  of  the  fub- 
jecls  againft  their  foyereign,  to  diftinguifli  that  lawful  refiftance 
from  rcheilioffj  which  is  an  open  and  unjuft  refiftance.  But  what 
appellation  will  they  give  to  a  war  which  arifes  in  a  republic  torn 
by  two  faftions,— or  in  a  monarchy,  between  two  competitors 
for  the  crown  ?  Cuftom  appropriates  the  term  of  "  civil  twr" 
to  every  war  between  the  members  of  one  and  the  fame  political 
fociety.  If  it  be  between  part  of  the  citizens  on  the  one  fide, 
and  the  fovercign  with  thofe  who  continue  in  obedience  to  him 
on  the  other, — provided  the  malcontents  have  any  reafbn  for 
taking  up  arms,  nothing  farther  is  required  to  entitle  fuch  difr 
t urban ce  to  the  name  of  civil  war^  and  not  that  of  rebellisn. 
This  latter  term  is  applied  only  to  fuch  an  infurrcftion  againft 
lawful  authority,  as  is  void  of  all  appearance  of  juftice.  The  fo- 
vercign indeed  never  fails  to  beftow  the  appellation  of  rebels  on 

*  An  inflancc  of  thi*  occurs  in  the  tranfadlions  which  took  place  after  the  ia- 
furrc^on  at  Madrid,  in  1766.  At  the  requiiit.on  of  the  cortes,  the  kir.e rctdtci 
the  conceflJons  which  he  had  been  obliged  to  make  to  the  infurgcut  popi^cc:  ^ 
he  fuffcrid  the  amnelly  to  remain  v^  |orce, 
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)11  fuch  of  his  fubjccls  as  openly  refift  him  :  but  when  the  latter 
haye  acquired  fufficient  (Irength  to  give  him  efFe£tual  oppofitlon, 
and  to  obli(*e  him  to  carry  on  the  war  againft  them  according  to 
the  eftablifiied  rules,  he  muit  neccfHirily  fubmit  to  the  ure  of  the 
tenn  **  citiI  war." 

It  is  foreign  to  our  purpofe  In  this  place  to  weigh  the  rcafbns     ^*^%- 
which  may  authorife  and  juftify  a  civil  war :  we  have  elfewhere  ^^^^L^" 
treated  of  the  cafes  wliercin  fubjf  fts  may  refill  the  fovcrcign  {^o  iude* 
(Book  I.  Chap.  IV.).     Setting  therefore,   the  juftice  of  the  pendent 
caufe  wholly  out  of  the  queftion,  it  only  remains  for  us  to  con-  !»*'"*•• 
fider  the  maxims  which  ought  to  be  obferved  in  n  civil  war,  and 
to  examine  whether  the  fovcrcign  in  particular  is,  on  fuch  an 
occafion,  bound  to  cotiform  to  the  eilabliflied  laws  of  war. 

A  civil  war  breaks  the  bands  of  fociety  and  government,  or  at 
leaft  fufpends  their  lorcc  and  eiFe£l :  it  produces  in  the  nation 
two  independent  panics,  who  confider  each  other  as  enemies, 
and  acknowledge  no  common  judge.  Thofe  two  parties,  there- 
fore, mull  ncceflarily  be  confidered  as  thenceforward  conilitut« 
ings  at  lead  for  a  time,  two  feparate  bodies,  two  dillind)  focie- 
ties-  Tliough  one  of  the  parties  may  have  been  to  blame  in 
breaking  the  unity  of  the  (late  and  refilling  the  lawful  authority, 
fhey  are  not  the  lefs  divided  in  fadl.  Befides,  who  (hall  judge 
them  ?  who  (hnll  pronounce  on  which  fide  the  ripht  or  the  %vrong 
lies  ?  On  earth  they  have  no  c  ommon  fupcricr.  They  (land 
riierefore  in  precifely  the  fame  prcdicnment  as  two  nations,  who 
engage  in  a  conteft,  and,  being  unable  to  come  to  an  agree- 
ment, have  recourfe  to  arms. 

This  being  the  cafe,  it  is  very  evident  that  the  common  laws  of    5  194. 
war,-— thofe  maxims  of  humanity,  moderation,   ?!i.l    honour,  l^*^*'* 
which  we  have  already  detailed  in  the  courfe  of  this  woik, —  thcurfn^ 
ought  to  be  obferved  by  both  parties  in  every  civil  M-ar.     For  the  mon  U«vt 
fame  reafon**  which  render  tl:c  obforvance  of  thole  maxims  a  ***  *"• 
matter  of  obligation  between  ll.itc  and  (t;.te,  it  becomes  e(;i!a!ly 
and  even  more  nccelTary  in  the   Lnhnppy  circunulnnce  of  two 
incenfed  parties  bccrating  thv:ir  common  country.     Should  the 
fovereign  conceive  he  has  a  right  to  hang  up  h:5  prifoners  as  re- 
bels, the  oppofite  p.irty  will  make  reprilals*  :  —if  he  docs  not 
teligioufly  obferve  the  capitulations,  and  all  other  conventions 
made  with  his  enemies  they  wiil  no  longer  rely  on  liis  word :— * 
fliould  he  burn  and  rav.ige,  they  will  follow  his  cx.;mp!c  -,  the 
war  will  become  true!,  horrible,  and  every  day  mere  dL-llruclivc 

•  The  priare  ofCord^,  comniandiT  rf  Loa:*  Xlir^forcp  ii^r-iii.l  the  reformed 
pifftjahaviiw  lian^^iil  ri\ty-fo:ir  «.f}..:r«  vhi»m  re  b;tit  ituJ>  i  rif  ncr«  durin^f  the 
CivU  mWTt  thr  prtarituirs  rclVilvcl  n.  *ii  r:-Ci>i;i*i(>n ;  a- d  *nr  du'^e  dc  Roluiv 
who  C'jniDiuidcu  cKcm,  cjuUj  an  cc^aui  nuiu'jd  tf  i.t:i  ol..  'fi  cri  co  be  }.4n^cd. 
ice  Memo  re^  dc  Rnlun 

The  dakeof  Alva  m^de  it  a  prj^.*li.'c  to  cnn^l'-mn  to  •*!  ••  very  rri  oierlie 
mokfmmihcconfcdeiatc^  ill  the  Ncho-Iifd*.  Ti  ry,  •  n  u^  r  ;  rr,  r(.:jUated« 
and  AC  lencth  ceaipeilcd  him  tn  rcipia  the  law  nf  cACiurt  as4  ^^  i  ales  of  w^r  in 
hi*  ca&dttd  towva&  thca.    GroUut,  Aiiii.  I:b.  ii. 

to 


to  the  oatiofit  The  duke  de  Mou t  pen  tier  *s  inEimous  and  ba^^^ 
S01U  exce^es  again (l  the  refornjed  party  in  France  are  too  wdl 
kflown:  ii^G  men  were  delivered  up  to  the  executiooer,  and  tlkc 
vomoi  to  the  brutaiity  of  the  foidiers.  What  was  llie  confe* 
qnence?  die  proteftants  became  exafperatcd  ;  they  took  vco- 
gesBO^  of  fuch  inhuman  pTa£tkes ;  and  the  war,  before  fu&cU 
•ntlj  cruel  as  a  civil  and  religtous  war,  became  more  bloody  and 
cteftruAive.  Who  coufd  witltout  horror  read  of  the  favage  cniii 
•1^  committed  by  the  baron  Dcs  Adrets?  By  turns  a  cathalk 
yad  a  protert^nt,  he  ditlioguiflied  himfelf  by  his  barbarity  on  both 
fides*  At  length  it  became  neccfTary  to  relioquiih  thofe  pretm-* 
fions  to  jwdicial  authority  over  men  who  proved  therofelifcs  ca- 
pable of  flipporring  their  caufe  by  force  of  arms,  and  to  trc« 
ihemf  not  as  criminal^  but  as  euemies.  £«en  the  troops  have 
often  refttled  to  ferve  in  a  war  wherein  the  pnnee  expofed  them 
^o  cruel  TCprifals.  Oificers  who  bad  the  higheft  feafe  of  honooft 
though  ready  to  {hcd  tlicir  blood  in  tlie  field  of  battle  for  hh  fci* 
vice,  have  not  thought  k  any  part  of  their  duty  tp  nm  the  hb» 
xard  of  an  ignominious  death.  Wbenevery  therefoief  a 
rous  body  of  men  thbk  they  have  a  tigjtit  to  refift  the  ~ 
and  feel  themfelves  in  a  condition  to  appeal  to  the  fwosdi 
war  ought  tg  be  carried  on  by  the  contending  parties  in  diefittcii 
manner  as  by  two  difierent  nations  $  and  ttiey  ought  to  ksie 
open  the  fame  means  for  oreventing  its  being  carried  to  ootii^ 
ous  extremities,  and  for  tne  reftoration  of  peace. 

When  the  fovereign  has  fubdued  the  oppofite  pajrty,  and  re- 
duced them  to  fubmit  and  fue  for  peace,  he  tn^  except  froa 
the  amncdy  the  authors  of  the  difturbances,— the  heads  of  the 
party  :  he  may  bring  them  to  a  legal  trial,  and  puuiih  tbenii  if 
they  be  found  guilty.  He  may -ad^  in  this  manner  particularl; 
on  occafion  of  thofe  difturbances  in  which  the  interefts  of  the 
people  are  not  fo  much  the  obje<^  in  view  as  the  private  aims  of 
Ibme  powerful  individuals,  and  which  rather  deferve  the  appells- 
tion  of  revolt  than  of  civil  war^  Such  was  the  cafe  of  the  an-, 
fortunate  duke  of  Montmorency : — he  took  up  arms  againft  the 
king,  in  fupport  of  the  duke  of  Orleans ;  and  being  de&ted,  as4 
taken  prifoner  at  the  battle  of  Cadelnaudari,  he  loft  his  life  on  a 
j^cafibld,  by  the  fentence  of  the  parliament  of  Touloufe.  If  he 
was  generally  pitied  by  all  men  of  worth  and  fentimettt^  it  was 
becaufe  they  viewed  him  rather  as  an  opponent  to  the  exorbitaa^ 
power  of  an  imperious  minifter,  than  as  a  rebel  againft  his  Ib^ 
vereign^ — 7^  that  his  heroic  virtues  feemed  to  warrant  the  pi;- 
rity  of  his  intentions  *.  .  * 

%  290  When  fubjeds  take  up  arms  without  ceafing  to  acknowledge 
The  effeas.^i,^  fovereign,  and  only  for  the  purpofe  of  obtaining  a  redrels  of 
SiiSttgu^  their  grievances,  there  arc  two  reafons  for  ob/erving  the  corn- 
ed accord-  mou  laws  of  war  towards  them : — ^Firft»  an  apprehenfion  left  the 
ing  to  cafes. 

*  See  the  hiHoriftoi  q£  U^e  91(0  of  LoniaXlII^ 
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^nril  war  (hould  become  more  cruel  and  dcftru£live  by  the  infur* 
genu  naking  retaliation,  which)  as  we  l\SLre  already  obfenred* 
Uiey  will  not  fail  to  do*  in  return  for  the  feverities  ezercifcd  bj 
the  finereign.  2.  The  danger  of  conunittine  great  injuftice  bj 
baftUy  punching  thofe  who  are  accounted  rebels.  The  flames 
of  dilcord  and  civil  war  are  not  favourable  to  the  proceedingi 
of  pore  and  facred  iuilice :  more  quiet  times  are  to  be  waited 
for.  It  will  be  wife  in  th<?  prince  to  keep  his  prifoners  till,  bar* 
ing  re((ored  tranquillityi  he  is  able  to  bring  them  to  a  legal 
trial. 

As  to  the  other  eWeSts  which  the  law  of  nations  attributes  to 
poblk  war  (See  Chap.  XII.  of  this  Book),  and  particularly  the 
acquifition  of  things  taken  in  war, — fubjccls  who  take  up  arms 
againft  their  fovereign  without  ceafing  to  acknowledge  him^  can* 
not  by  claim  to  the  benefit  of  thofe  cScCta.  The  booty  alonc^ 
the  moraUe  property  carried  off*  by  the  enemy,  is  confidered  as 
loft  to  die  owners ;  but  this  is  only  on  account  of  the  difficultr 
of  recogniCng  it,  and  the  numberlefs  inconveniences  which 
would  arife  from  the  attempt  to  recover  it.  AH  this  is  ufually 
fisttled  in  the  edi£l  of  pacification  or  the  a£t  of  amnefty. 

But  when  a  nation  becomes  divided  intcf  two  parties  abfolutelf 
« iikfependcnt,  and  no  longer  acknowledging  a  common  fuperior, 
the  ftate  is  diflblved,  and  the  war  between  the  two  parties  Hands 
on  the  (ame  ground,  in  every  refpe£b,  as  a  public  war  between 
two  diflferent  nations.  Whether  a  republic  be  fplit  into  two  fac- 
tionSy  each  maintaining  that  it  alone  conditutes  the  body  of  the 
ftate,— or  a  kingdom  be  divided  between  two  competitors  for  the 
crown, — the  nation  is  fevered  into  two  parties  who  Nyill  mutually 
term  each  other  rebels.  Thus  there  exill  in  the  (late  two  fepa- 
rate  bodies,  who  pretend  to  abfolute  independence,  and  between 
whom  there  is  no  judge  (§  293).  They  dei  ide  their  quarrel  by 
arms,  as  two  different  nations  would  do.  l^he  obligation  to  ol>- 
(erre  the  common  lawst  of  war  towards  each  other  is  therefore  ab* 
folute, — indifpenfably  binding  on  both  parties,  and  the  fame  which 
tbe  law  of  nature  impofcs  oh  all  nations  in  tranfadions  between 
ftate  and  (late. 

Foreign  nations  are  not  to  Interfere  In  the  internal  government     t  <^ 
of  an  independent  llatc  (Hook  II.  §  54.,  &c.).     It  belongs  not  to P'^fyfj? 
them  to  judge  between  the  citizens  whom  difcord  has  roufed  to  ^.  fomn 
armst  nor  between  the  prince  and  his  fubjecls  :  both  parties  are  naxwm, 
equally  foreigners  to  them,  and  equally  independent  of  their 
authority.      They   may   however   interpofe   their  good   offices 
/or  the  reiloration  of  peace ;  and  this  the  law  of  nature  prefcribes 
to  them  f  Book  II.  Ch.  L).  But  if  their  mediation  proves  fruitle(S^ 
loch  of  tnem  as  are  not  bound  by  any  treaty,  may,  with  the  view 
of  regulating  their  own  conduc'l,  take  the  merits  of  the  caufe 
into  con  Oder  ation,  and  aifill  the  party  which  they  (hall  judge  to 
have  right  on  its  fide,  in  cafe  that  party  requefts  their  aflitlance  or 
accepts  the  offer  of  it :  they  arc  equally  at  liberty^  I  fayi  to  do 
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this,  as  to  cfpoufc  tlie  quarrel  of  one  nation  embarking  in  a  wai 
Egalnfl  another.  As  to  the  allicB  of  the  ilate  thus  di {traded  liy 
civil  war,  they  will  find  a  rule  for  their  condufi  in  the  narufe  w 
their  engagements,  combined  with  the  citifting  circumftmcK, 
Of  this  wc  have  treated  clfc where,  (See  Book  IL  Chap.  ^*  and 
panLciiUrly  §§  196  and  197*) 
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BOOK      IV. 

lie  Rcftoration  of  Peace.;  and  of  Embaflies. 

CHAP.    I. 

Of  Peace^  and  the  OhVigatlon  to  cultivate  it. 

X  is  the  rcvcrfc  of  war :  it  is  that  defirable  ftatc  in  ^^^ ' 
ich  every  one  quietly  enjoys  his  rights,  or,  if  contro-  p^,"  ;,. 
imicably  difcufrcs  them  by  force  of  argument.  Hobbs 
the  boldncfs  to  aflert  that  war  is  the  natural  (late  of  man. 
y  ^  the  natural  ftate  of  man/*  wc  underftand  (as  reafon 
that  wc  ihould)  that  ftatc  to  which  he  is  deitined  and 
'  his  natur  Ty  peace  (Iiould  rather  be  termed  his  natural 
*or  it  is  the  part  of  a  rational  beine  to  terminate  his  dif* 
by  rational  methods ;  whereas  it  is  the  charaQeriftic  of 
r  creation  to  decide  theirs  by  force  •.  Man,  as  we  have 
jbferved  (Prelim.  §  lo),  alone  and  deftitute  of  fuccours^ 
leceflarily  be  a  very  wretched  creature.  He  ftands  in 
the  intercourfe  and  af&ft:ince  of  his  fpecies,  in  order  to 
e  fwects  of  life,  to  develop  his  faculties,  and  lire  in  a 
Taitable  to  his  nature.  Now,  it  is  in  peace  a!oi\e  that  all 
vantages  are  to  be  found ;  it  is  in  peace  that  men  refped, 

cum  fint  duo  g^ren  drcertjodi*  Dnuin  per  dtfceput'orem.  altermn  per 
i^e  lUud  pmprium  fit  hominift,  hoc  benuaiiin,<~cu(ifagicii<hun  eft  aA 
i  Mi  son  licet  ru|»cnorc.    Ciccroi  dc  Cffic.  Lb.  i.  cap.  a, 

aflifty 
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am^.aodlOTt  eacho4eT:  nor  would  th^y  ever  depart  from 
flnk  Ittppf  ftate^  if  theY  were  not  borried  ori  by  ihe  i^pt?moGtf 
hi  Am  pallinngi  and  bUnded  bjr  the  ^rofs  deceptions  of  felM^^ff. 
wliat  little  we  have  tiid  of  the  cWc&.$  of  war  wIU  be  fufficicflt 
Id  gite  ibne  ide^  «f-it$  various  calamities  j  and  it  U  an  unfom 
MIC  dreiiinftanio|far  the  human  race,  that  the  injtiitke  d 
principled  rata  imfld  fo  often  render  it  inevitable. 

NatioDi  who  ii^  really  impreffed  widi  fentitnents  of  hiimam^ 
ty^'  ■'whbfaiott^  attend  to  thetr  duty^  and  are  acquainttd  with 
'.IwittrQl^  ind  fttUUntiial  imereds, — will  never  feek  to  prgnuHc 
tiielt  own  Adfaatage  ftt  ihe  cxpenfe  ind  detriment  of  other  m* 
Boni:  fiowtwer  ipcent  i^ey  may  be  on  thmr  own  happincf&r  il^tj 
%3l  eMbbe  ciriBlisl  tb  lombine  it  with  that  of  otbersp  and  wim 
jdlice  and  equity.  This  dtfpofcd,  they  will  neccffarlly  cultivite 
peace.  If  they  do  not  live  together  In  peace,  how  can  diey 
pcrfotln  thofe  mutual  and  facred  duties  which  nature  tn'pm 
them  r  And  this  ftate  it  found  to  he  no  Jefs  neceffar;  to  their 
happiners  than  to  the  difcharge  of  ihcir  dutiet.  Thna  the  h# 
of  natut^  every  way  obliges  uiem  to  ieek  and  cidtivate  icace. 
That  divine  law  has  nb  other  end  in  view  Aan  tfa^  wtnie  d 
tnankind:  to  that  obfeA  alt  itft  tides  and  all  its  piettSptstcndt 
Ihey  ait  all  deducible  firoin  this  principle^  that  metl  flwvU  fidt 
their  o4rn  felicity  ^  and  inondtty !»  no  moce  than  Aeatt  eCao- 
quiring  happinefii.  As  this  is  tt^  of  individuals,  it  is  eqaailyii 
of  nations,  as  muft  appear  evident  to  any-  one  who  w3t  M 
lake  the  trouble  of  refleiuing  on  what  We  have  faid  of  their  con^ 
mon  and  reciprocal  duties  in  the  firft  chapter  of  the  fecondbooL 

This  obligation  of  cultivating  peace  oinds  the  fovereign  by  a 
double  tie.  He  owes  this  attention  tp  his  people,  on  whom  war 
would  pour  a  torrent  of  evils ;  and  he  owes  it  in  the  moft  fiii^ 
and  indifpeiiiable  tnanner,  fince  it  is  foleiy  for  the  advantage  ^ 
welfare  of  the  nation  that  he  is  intruded  with  the.  government 
(Book  I.  §  39).  He  owes  the  fame  attention  to  foreign  nadonsi 
whofe  happinefs  lik^wife  is  difturbed  by  war.  The  nation's  dsiy 
in  this  rcfped  has  been  (hewn  in  the  preceding  chapter  |  and  the 
fovereign^  being  invefted  with  the  public  authority,  is  at  the  lame 
time  charged  with  all  the  duties  of  the  fidriety,  or  body  of  die 

nation  (Book  I.  §40*  « 

The  nation  or  the  fovetcigti  ought  hot  only  to  reiraioj  on  AA 
own  part,  from  difturbing  that  peace  which  is  fo  falotacyitf 
mankind :  they  are  moreover  bound  to  promote  it  .as  far  ai  Eel 
in  their  power,—- to  prevent  bthers  .&om  breakitig  it  widmit 
necefBty,  and  io  infpire  them  with  thfi  love  of  jtmioc^  ^^^^^ 
and  public  tranquillity, — iti  si  word,  with  the  love  of  peace;  K 
18  one  of  the  bed  offices  a  (bveteign  tan  render  to  natiooSi  sal 
to  the  whole  univerfe*  What  a  glorious- and  amiable xhanQeC 
IS  that  of  peace-maker  1  Were  a  powerful  prince  thoroughly  so* 
quainted  with  'the  advantages  attending  it, — Mite  he  to  cooccifi 
jiirhat  pure  and  effulgent  g^lory  he  may  derive  from  that  cadetf* 
ing  cliaraaeri  together  with  the  gratitudci  the  lwe».dK 
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tion,  and  the  confidence  of  nations, — did  he  know  what  it  is  to 
Tcipi  o?er  the  hearts  of  men, — he  would  wifli  thus  to  become 
the  bcnefa£lor.  the  friend,  the  father  of  mankind  i  and  in  being 
les  ^  would  find  infinitely  more  delight  than  in  the  moft  fplen* 
did  conquefts.  Auguftus,  (hutting  the  temple  of  Janus,  giving 
peace  to  the  univerfe,  and  adjiifting  the  difputes  of  kings  and 
oations, — Auguftus,  at  that  moment,  appears  the  greateft  of 
mortah,  and,  as  it  were,  a  god  upon  earth. 

But  thofe  difturbersof  the  public  peace, — thofe  fcourges  of  the  of  ^^li^;. 
earthy  who^  fired  by  a  lawlefs  thirft  of  power,  or  impelled  by  the  turbcnof 
pride  and  ferocity  of  their  difpofition,  fnatch  up  arms  without  juft-  '^^  P^^^ 
lee  or  reafon,  and  fport  with  the  quiet  of  mankind  and  the  blood  '^*^*^' 
of  their  fubjeAsy— thofe  monftrous  heroes,  though  almoft  deified 
by  the  fooluh  admiration  of  the  Tulgar,  are  in  eSe£l  the  moft 
cruel  enemies  of  the  human  race,  and  ought  to  be  treated  aii 
fuch*  Experience  ihcws  what  a  train  of  calamities  war  entails 
c?en  upon  nations  that  arc  not  immediately  engaged  in  it.  War 
difturbs  commerce,  deftroys  the  fubfiftence  of  mankind,  raifcs 
the  price  of  all  the  moil  necefTary  articles,  fpreads  juft  a]arm>, 
and  obliges  all  nations  to  be  upon  their  guard,  and  to  keep 
up  an  armed  force.  He,  therefore,  who  without  juft  caufe 
breaks  the  general  peace,  unavoidably  does  an  injury  even  to 
thofe  nations  which  are  not  the  objects  of  his  arms ;  and  by 
bis  pernicious  example  he  efientially  attacks  the  happinefs  and 
(afety  of  erery  nation  upon  earth.  He  gives  them  a  right  td 
join  in  a  general  confederacy  for  the  purpofc  of  reprefling  and 
dttftifing  him,  and  depriving  him  of  a  power  which  he  I'o  enor-* 
rnonflj  wufes»  What  evils  does  he  not  oring  on  his  own  nation, 
briflinig  her  blood  to  gratifv  his  inordinate  palBons,  and  expofing 
her  lo  the  refentment  of  a  noft  of  enemies !  A  famous  minifter 
of  the  laft  century  has  juftly  merited  the  indignation  of  his 
eoantry^  by  involving  her  in  unjuft  or  unneceflary  wars.  If  by 
hb  abilities  and  indefatigable  application  he  procured  her  diftin« 
nilbed  fuccefles  in  the  field  of  battle,  lie  drew  on  her,  at  leaft 
ror  a  time,  the  execration  of  all  Europe. 

The  love  of  peace  (hould  equally  prevent  us  from  embarking  ^   ^f' 
in  a  war  without  n.^'cflity,  and  from  perfcvering  in  it  after  the  t»^*^,„^bi 
ncceflity  has  ceafed  to  exift.    When  a  fovcreign  has  been  com-  cocunuii. 
pclled  to  take  up  arms  for  juft  and  importsiu  rcafons,  he  may 
carry  on  the  operations  of  war  till  he  has  attained  its  lawful  cnd^ 
which  is,  to  procure  iuftice  and  fafcty  (Book  III.  §  28). 

If  the  caufe  be  dubious,  the  juft  end  of  war  can  onlv  be  to 
brine  the  enemy  to  an  equitable  compromifc  (Book  III.  §  38) ;  and 
Donleqaently  the  war  muft  not  be  continued  beyond  that  point. 
Ilie  moment  our  enemy  propofes  or  confents  to  fuch  compro* 
BifiBt  it  is  our  duty  to  defift  from  hoftilitics. 

But  if  we  have  to  do  with  a  perfidious  enemyi  it  would  be 
iiBpnKlent  to  truft  either  his  words  or  his  oaths.  In  fuch  cafe, 
iwsce  allows  and  prudence  requires  that  we  fliould  avail  our* 
'a  fncccfsful  war.  and  follow  up  our  advantages,  till  we 
I  have 
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have  humbled  a  dangerous  and  cxceflive  power,  or  compelled  the 
enemy  to  give  us  fuiRcient  fecuriry  for  the  time  to  come. 

Finally,  if  the  enemy  dbftinately  reje£^s  equitable  conditions, 
he  himfelf  forces  us  to  continue  our  progrefs  till  we  have  ob- 
tained a  complete  and  deci(ivevi£bory,  by  which  he  is  abfolutdf 
reduced  and  fubjected.  The  ufe  to  be  made  of  victory  has  been 
(hewn  above  (Book  lU.  Chap.  VIII.  IX.  XUI.) 
5  7'  When  one  of  the  parties  is  reduced  to  fue  for  peace,  or  botb 

c&d^  war.  ^^^  weary  of  the  war,  then  thoughts  of  an  accommodation  arc 
entertained,  and  the  conditions  are  agreed  on«    Thus  peace  ftqw 
in,  and  puts  a  period  lo  the  war. 
§  8.  The  general  and  necefiary  eftccls  of  peace  are  the  reconcilia* 

Geoerat      tion  of  enemies,  and  the  cefTation  of  hodilities  on  both  fides.   Is 

tSca%  of    reftorcs  the  two  nations  to  their  natural  ftate. 
peace. 


C  H  A  P.    If- 

T'rcatlcs  cf  Peace, 

5o.      't^TTKENthe  belligerent  powers  have  agreed  to  lay  down 

Dcfiniii'.n      VV     ^^^^^  arp.iS,  the  agreement  or  contradl  in  which  they  fti- 

of  p"cr^  pulace  tlic  conditions  of  peace,  and  regulate  the  manner  in  which 

it  is  to  be  rellc>rc(.l  and  hipportcd,  is  cal!-::!  the  ire.ity  of  pcacr 

Tlit:  f:imc  power  who  has  the  right  of  m.iking  war,  of  deter- 

§10.      nilninc  on  it,  of  dtcLirin^  it,  and  of  dircclin'T  its  operations, 

i- miy  be     ''^'^  niiturjllv  that  li..v'\Mic  ct  nulvi'.'.c  -"u  concluding  ilie  treaty 

'vaciudcu.  of  pcarc.     'rinfiJ  two  jvnwcrs  arc  connected  to;^ethcr,  and  the 

L;it  jr  ii:uv.rjliy   lolirw.-.  from  the  fonr-.T.     If  the  ruler  of  il»c 

itpctc  i:;  cinpowered  to  jiid^'c  of  ilie  ciii^fes  and  ic.iibns  for  which 

w.ir  i.>  ro  h.:  iindcrt;">i.j.i,—  if  i!ic  tiir.o  .i:id  circr.iTiilar.ccs  picpvjr 

for  coir.nuncing  it,--i^f  tlio   ma:nur  in  wiiivlv  it   is  to  bo  fup- 

por;cd  \vm\  carrii\:  o::,      it  i.>  therefore  his  province  al To  to  let 

fccnimls  :o  i:r>  prn.^r..! .,  to  point  oat  the  time  when  it  (liall  be  dil- 

conr;nuL\l,  aiul  to  c  r.e-u.U'  a  pc.icc.     lUit  I'^.i*  pvOwcr  docs  rot 

necL'flV.rilv  iiulude  tr.:'t.  (jf  rriintln^:;  or  nceeiv.  liig  whatever  condi- 

tior.-»  lie  p  w-iil'S,  v.iiii  u  vi.-w  tv>  ;',;...;■:.'.     Thouv^/n    the  Ibitc  Iuj 

intrufied  to  x\x  priKlLr.ee  01"  l.v^r  luler  the  jronjral  caie  of  iletcr- 

miiilng  ow  w.ir  and  r-.'iue,  yet  ihj  r.iay  hr.vc  limited  his  power ii> 

many  panic;;!  :r,;  'jy  the  fundamental  laws.     Thus  Francis  ili^ 

Firit,kiii;^  of  Trar.v'e,  lad  tliC  r.bfolu'.e  liilpofal  of  war  and  peace: 

and  yet  the  r.li.'m:.ly  of  Cot:nuc  declared  ti;:it  lie  h.ad  no  author.iy 

to  alienate  anv  p..r:  cf  the  idncdcin  bv  a  treaty  of  peace.     (Sec 

Book  J.  ^  2(5.) 

A  nation  that  lias  t!:c  free  di.pof..]  of  her  domcftic  aflairs,  -'J 
of  the  form  of  her  L;overnmen:.  nay  inirull  a  fmglc  pcrfon  cr 
an  allembly  wlii\  the  power  of  mikii^^L;  peace,  alihou^'h  ihe  h.i5 
not  given  ihcm  iJvai  cf  making  war.  Of  tiiis  wc  have  an  inilaiKC 

iu 
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1  Sweden,  wherci  fincc  the  death  of  Charles  XII.  the  king  ean- 
ot  declare  war  without  the  con  Tent  uf  the  Hates  uncmblcd  in 
let  i  but  he  may  make  peace  in  conjunction  with  the  fenate.  It 
I  Icfs  dangerous  for  a  nation  to  intiult  her  rulers  with  this  latter 
owcr,  than  with  the  former.  She  m^iy  rcalbnahly  Gxpe<il  that 
hey  will  not  make  peace  till  it  fuits  tvith  the  intertil'of  the  ftate. 
(ut  their  paflionsi  their  own  intcrell,  their  private  views^  too 
fcen  influence  their  refolution^  when  there  is  queftion  of  undcr- 
iking  a  war.  Befidcs,  it  mull  be  a  very  difadvantageous  peace 
ndcedy  that  is  not  preferable  to  war;  whereas,  oh  the  other 
and,  to  exchange  peace  for  war,  is  always  very  hazardous. 

When  a  prince  who  is  poflefled  only  of  limited  :;uthority  has  a 
lOwcr  to  make  peace,  as  he  cannot  of  himfelf  grant  whatever 
onditions  he  plcafes,  it  is  incumbent  on  thofe  who  wifh  to  treat 
rich  him  oii  fure  grounds,  to  require  that  the  treaty  of  peace  be 
attfied  by  the  nation,  or  by  thofe  who  ire  empowered  to  per- 
orm  the  ftipulations  contained  in  it.  If,  fur  inflance,  any 
otentate,  in  negotiating  a  treaty  of  peace  with  Sweden,  requires 
defcnfive  alliance  or  guaranty  as  the  condition,  this  ilipuUtion 
rill  not  be  valid,  unlefs  approved  and  accepted  by  the  diet,  who 
lone  have  the  power  of  carrying  it  into  cfFeft.  The  kings  of 
England  are  authorifed  to  conclude  treaties  of  peace  and  alii- 
hce;  but  they  cannot,  by  thofe  treaties,  alienate  any  of  the 
loflibnions  of  the  crovvn  without  the  confcnt  of  pirliament* 
fcitlyrcan  they,  without  the  concurrence  of  that  body,  raife 
ny  money  in  the  kingdom  :  wherefore,  whenever  they  conclu«ie 
ny  fubfidiary  treaty,  it  is  their  conllant  rule  to  lay  it  before  the 
arliament,  in  order  that  they  may  be  certain  of  the  concurrence 
f  chat  aflembly  to  enable  them  to  make  gooil  their  cnr;^^ement>. 
Vhcn  the  emperor  Charles  V.  ret|uircH  of  Francis  the  I'iril,  hi^ 
rifoner,  fuch  conditions  as  x\\\t  king  could  not  grant  without 
fic  confent  of  the  nation,  he  Ihould  have  detained  him  till  the 
uitcsgeneral  of  France  had  ratiticd  the  treaty  of  Mailrid,  and 
burgundy  had  acquiefced  in  it :  thus  he  would  not  have  lolt  tlie 
ruics  of  his  viclory  by  an  overlight  which  appears  very  farprif- 
ie  in  a  prince  of  his  abilities. 

*Vc  ihall  not  here  repeat  what  w^  have  faid  on  a  former  .,  V*' 
ccafion    concerning    the    alienation    of   a    part  of   the    Uatc^nX'^""]!' 
Book  I.  §§  263,  &c.jf  or  of  the  whole  llatc  (ibid.  §§  OS,  &c.).:rr«ty  Jf 
Vc  fliall  therefore  content  ouifelvrs  with  obfrr/ing,  that,  in  ?•**«• 
afe  of  a  prefling  ncccflity,  fuo!i  as  is  produced  oy  the  events 
f  an   unfortunate    war,    the    alienations   mide  by  the   prince 
1  order  to  fave  (he  remainder  of  t!ic  ll.itc,  are  con  tillered  js  ap- 
irovrd  and  r.itllied  by  tlic  n.crc  filcsicc  of  the  naiioi,  wlirii  Ih.; 
tas  not|  in  the  form  of  her  goveinnicnt,  retained  fom>:  c.ilV  and 
Tdtnary  method  of  givin^{  her  ex  profs  content,  and  has  lod^-ed 
n  abfoiutc  power  in  tlie  i)rincc's  h.ind?.     The  llatcsgcncral  arc 
tboliihed  in  France  by  diliifc  and  by  ilie  tacit  confcnl  of  the  na- 
ion.     Whenever,  therefore,  that  kinpiom  is  reduced  to  any  ca* 
unitoos  exigency,  it  belongs  to  the  ki:\g  a!o*^c  to  determine  hy 

F  i  wh»t 


49i|ii  i:^RfiAtlES  OF  FEAC&        B;  t^.  GkiL* 

wkatfacfificeafaemsiyiHiithafepeaoc:  tniUaoMUiM^aitnirf 
with,  hiin  on  a  Are  footing.    It  wottid  be  a  nimjin  m  dMJM 
of:  thepeople^  to  lay  tha(  it  was  only  thiOiiA  Mir  ihor  im* 
cTced  ur.£he  abolition  of  the  ftateft-seneraL  Tht  Mk  it  tt«t  dvy 
did  acqpuefcey  and  theitby  fufiered  the  UflK  ta  M|«tnr  ^tk 
powertiibkflSuy  fdr  contia&ing  wtdi  fbid|^  ftiMi  a  Ae  mic 
idC  the  ration.    Imfiiretj  ftate  thete  aiuft  neccAtjly  be  ftiw 
power  ^tlttrhich  odMr  natioal  may  beat  unJcfpic  gisnik' 
A  certain  hiftorian  *  fiiya,  that»  **  by  the  fmidunentallaw%  dk 
**  Ungsof  Fraope  cani|et,,t3o  thcpi^adifie  e£  their  fiiecdRM^fl^ 
«  nouDce  Iwy  of  thrir  rightly  by  any  tttaty,  whethm^ivlniilKt «(. 
HaMpntlbry/'  The  fioindatnemalbwaaiaf  indeed  wltb-haUnn 
the  Um  the  power  of  alienating^  withont  the  aaoda'i  etnfatif 
^hatbelf»gf  to  the  ftate  i,  but  tuy  cannot  iataudtma^iaiieDk 
tion  or  renunciation  made  wic^  that  confent  f.  And  if  the  aadoa 
has  permitted  matters  to  proceed  to  fuch  lengths  that  (he  now 
has  no  longer  any  means  of  exprefsiy  declaring  Jker  coiilenty'  her 
filence  alone^  on  (uch  occafions»  is  in  reality  a^  tacit  confaoti 
Otherwke  there  would  be  no  poflibiltty  ot  tveaCing  .oil  fue 
grounds  with  fueh  a  ftate :  and  her  pretending  thus  MfiHchand 
to  invalidate  all  future  treaties.  Would  be  an  infriDgeitient  of  tk 
law  of  nations^  which  ordains  that  all  ftates  fhould  retain  tk 
means  of  creating  ^itheach  other  (Book  L  ^  a6a}»  aadflioail 
Ixbferve  their  tticaties  (Book  IL  §§  1631  269^  &c.}- 
,  It  is  to  be  obfervedi  however,  that,  in  oUr  examination  wk« 
ther  the  confent  of  the  nation  be  requifite  for  alienating  any  part 
df  the  ftate,  we  mean  fuch  parts  as  are  dill  in  the  nation's  pot 
feiTiOnj  and  not  thofc  which  have.fallen  into  the  enemy's  hands 
during  the  courfe  of  the  war  t  for,  as  thcfe  latter  are  no  longer 
pofTefled  by  the  nation,  it  is  the  fovereign  alone,  if  invefted  with 
the  full  and  abfolute  adminiftration  of  the  government,  and 
With  the  power  of  making  war  and  peace, — it  is  he  aloncj  I  hj, 
who  is  to  judge  whether  it  be  expedient  to  relinquifh  thofe  parU 
of  the  ftate,  or  to  continue  the  war  for  the  recovery  of  thenk 
And  even  though  it  (hould  be  pretended  that  he  caitnot  bj  hil 
own  fnigle  authority  make  any  valid  alienation  of  them, — he  hxh 
hevenheiefSf  according  to  our  fuppofition,  that  is^  if  invefkd 
with  full  and  abfolute  power, — he  has»  I  fay,  a  right  to  promifc 
that  the  nation  (hall  never  again  take  up  arms  for  the  recovery  of 
thofc  lands,  towns,  or  provinces,  which  he  reliuquifhes :  and 
this  fuffices  for  fecuring  the  quiet  pofleflion  of  them  lo  the  ene* 
any  into  whofe  hands  they  are  fallen, 

*  The  abb^  dc  Choify,  Hifk.  <1e  Charirt  V.  p  49*. 

f  The  renunciation  made  by  Anne  of  Aullria,  confort  of  Lou's  the  TWrteenthj 
Was  good  and  valid,  becaufc  it  was  confirmed  by  the  general  aflembly  of  thecertes, 
md  i-egiftercd  in  all  the  offices.  The  Ckfc  was  othcn^ife  ^ith  that  nude  by  AbOI 
TherefUfWhir.h  was  not  fkndioncd  by  thoic  fi>rn^altt  es, — confcqucntly,  not  damped 
¥rtth  the  nations!  approbation,  and  the  chara^cr  of  a  law  of  the  ftate.  The  car- 
dinal»  who  examined  this  aiTiir  by  order  of  ttie  pope,  whom  Charlet  IL  had  coo- 
iUlted,  paid  no  regsrd  to  Maria  Thcrda^s  renunciation,  at  not  deeming  it  of  fuSd- 
<fit  force  to  invalidate  the  laws  of  the  country,  and  to  fopcifedc  the  cftaMi(hr4 
flilttftiL    Memoirs  of  M.  dc  St*  Philippe,  TwI.  I  p^  29. 
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The  ncccffitf  of  making  peace  authorifcs  the  fovcrcign  to  dif-     S  '*• 
pofc  of  the  property  of  individuals;  and  the  eminent  ^^'"^^""y^*^ 
giYCS  him  a  right  to  do  it  (Book  I.  §  244).   He  may  even,  to  a  cer-  may  it.  a 
Cain  degree,  dilpofe  of  their  pcrfons,by  virtue  cf  the  power  which  treaty  «uf* 
hc  has  over  all  his  fubjeSs.     But  as  it  is  for  the  pubiiq  advantage  ^jj^  */j^ 
that  he  thus  difpofes  of  them,  the  (late  is  bound  to  indemnify  ^.,rn,  \t,^ii 
the  citizens  who  are  fuflbrers  by  the  tranfa£iion.  (ibid.)  Tidua:i. 

Every  impediment  by  which  the  prince  is  difablcd  from  admi-i  ^  ,  ^, 
oiftering  the  affairs  of  government,  undoubted!y  deprives  him  of  whether  • 
the  power  of  making  peace.  Thus  a  king  cannot  make  a  treaty  ^^^^^^^ 
of  peace  during  his  minoritf,  or  while  in  a  ftatc  of  mental  de-  o(war. 
rangement :  this  aflertion  does  not  (land  in  need  of  any  proof:  can  maU 
but  the  queftion  is;  whether  a  king  can  conclude  a  peace  while  P"^ 
he  is  a  prifbner  of  war,  and  whether  the  treaty  thus  made  be  va» 
fid  ?  Some  celebrated  authors  *  here  draw  a  diftindlon  between 
a  monarch  whofe  kingdom  is  patrimonial,  and  another  who  has 
onljr  the  ufufrueius  ot  his  dominions.  We  think  we  have  over- 
thrown that  falfe  and  dangerous  idea  of  a  patrimonial  kingdom 
(Book  L  §§  68,  A:c.}i  and  evidently  (hewn  that  the  notion  ought 
not  to  be  extended  beyond  the  bare  power  with  which  a  fovereiga 
b  fomerimes  intruded,  of  nominating  his  fucccfTor,  of  appoint- 
ing a  new  prince  to  rule  over  the  (late,  and  difmembcring  fome 
parts  of  itf  if  he  thinks  it  expedient;— the  whole,  however,  to 
De  ontformly  done  for  the  good  of  the  nation,  and  \Vith  a  view 
to  her  mater  advantage.  JEvery  legitimate  government,  what- 
ever tt  be,  is  e(labli(hed  folely  for  the  good  and  welfare  of  the 
ftate.  This  inconteflable  principle  being  once  laid  down,  th^ 
making  of  peace  is  no  longer  the  peculiar  province  of  the  kinn; ; 
ft  belongs  to  the  nation.  Now  it  is  certain  that  a  captive  prince 
cannot  adfaiinifter  the  government,  or  attend  to  the  management 
of  public  afiairs.  How  (hall  he  who  is  not  free  command  a  na- 
tion ?  How  can  he  govern  it  in  fuch  manner  as  bell  to  promote  the 
idvantage  of  the  people,  and  the  public  welfare  ?  He  does  not  in« 
deed  forfeit  his  rights ;  but  his  captivity  deprives  hint  of  the  power 
of  exerci(in^  them,  as  he  is  not  in  a  condition  to  dire£l  the  ufe 
of  them  to  its  proper  and  legitimate  end.  He  (lands  in  the  fame 
pfcdicament  as  a  king  in  his  minority,  or  labouring  under  a  de- 
rangenxent  of  his  mental  faculties.  In  fuch  circumRjnces,  it  is 
neceiTary  that  the  perfon  or  perfons  whom  the  laws  of  the  (late 
deiignate  for  the  regency,  (hould  aflume  the  reins  of  govern- 
ment. To  tliem  it  belongs  to  treat  of  peace,  to  fertlc  the  terms 
on  which  it  (hall  be  made,  and  tobringit  toaconcluGon,  in  con- 
formity to  the  laws. 

The  captive  fovereign  may  himfcif  negotiate  the  peace,  and 
promife  what  perfonally  depends  on  him :  but  tlie  treatv  does 
not  become  obligatory  on  the  nxtion  till  rati(ied  by  hcriclf,  or 
bj  thofe  who  are  invelled  with  tlie  public  authority  during  thtf 

^  J?c  Wolf.  JaiCcnt.  \  %%t^ 

f  f  a  prince't 
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'  prince's  cftptivitj)  or,  finally*  by  the  {arereigii  kimfidf  after  hb 

teleafe/ 

But)  if  it  is  a  duty  incumbent  on  the  ftate  to  ufe  her  bell.c& 
{brts  for  procuring' the  reledfe  of  the  moft  uiconfiderabk  of  her 
'  citizens  who  has  loft  his  liberty  in  the  puhlie  faufC)  the  oblip^i 
tion  b  mueh  ftronget  in  the  Cafe  of  her  {drereigOy  whofe  canif 
lEittentiony  and  labours,  are  devoted  to  the  commoo  fafety  aii4 
welfare.  It  was  in  fightine  for  his  people,  that  the  prince  friid 
has  been  made  prifoner,  feu  into  that  fituation,  which,  to  a  pa^ 
fon  of  his  exalted  rank,.muft  be  wretched  in  the  extreme:  and 
Ihall  that  very  people  heGute  to  deliver  him  at  the  expenfeof  tk 
.  greateft  {acribces  ?  On  fo  melancholy  an  occafion.  they  IhouU  not 

demur  It  any  thing  diort  of  the  very  exUtence  of  the  ftate.  Ba^ 
in  every  exigency,  the  fafety  of  the  people  is  the  fupremelawj  an^ 
in  fo  fcvere  an  extremity,  a  generous  prince  will  imitate  the  exam- 
ple of  Regulus.  That  heroic  citizent  being  fent  back  to  Romo 
on  his  parole,  difluaded  the  Romans  from  purchafing  his  releab 
by  an  inglorious  treaty,  though  he  was  not  ignorant  of  the  tor* 
tures  prepared  for  him  by  the  cruelty  of  the  Carthaginians  *, 
m^A  When  an  unjuft  conqueror,  or  any  other  ufurper,  has  invaded 

(Whether    the  kingdom,  he  becomes  pofleiTed  of  all  the  powers  of  goveni* 
peace  can    zncnt  When  oncc  the  people  have  fubmitted  to  him,  and,  by  a 
irith**^     voluntary  homage,  acKno^'Iedged  him  as  their  fovereign.  Other 
ifiiipcr.      ftates,  as  having  no  right  to  intermeddle  with  the  domeftic  coo- 
cerns  of  that  nation,  or  to  interfere  in  her  government,  arc 
bound  to  abide  by  her  decifion,  and  to  look  no  farther  than  the 
circumftance  of  adlual  poflcffion.     They  may  therefore  broach 
ajid  conclude  a  treaty  of  peace  with  the  ufurpcr.     They  do  not 
thereby  infringe  the  right  of  the  lawful  fovereign:  —  it  is  not 
their  bufinefs  to  examine  and  judce  of  that  right:  they  leave  it 
as  it  is,  and  only  look  to  the  uoflefTion,  in  all  the  at^'^irs  they 
have  to  triuifaft  with  that  kiagcfom,  purfuant  to  their  own  rigliH 
and  thofe  of  the  nation  whofe  fovereignty  is  contellc*!.    But  tliis 
r.ulc  docs  not  preclude  them  from  efpouimg  the  quarrel  of  the 
dethroned   monarch,  and  afTifling  him,  if  he  appears  to  have 
jufticc  on  his  fide:  they  then  declare  themfclves  enemies' of  the 
nation  which  has  acknowledged  his  rival,  as,  when  two  different 
flatcs  are  at  war,  they  are  at  liborty  to  aihft  cither  party  whofe 
prctenfior.s  appear  to  be  beft  founded. 
%  15.  The  principal  in  the  war,  the  fovcreign  in  whofe  name  it  has 

j*^^*"*P"  been  carried  on,  cannot  juftly  make  a  peace  tvithout  including 
hct*rcary  bjs  a  lies,— I  mean  thofe  who  have  given  him  affillance  without 
if  peace,  dircclly  taking  part  in  ihc  war.  This  fJrecaution  is  ncccfTary  in 
order  to  fccurc  them  fj:om  the  refcntnient  of  the  enemy :  for 
tliou^rh  the  latter  has  no  right  to  take  otFtnce  again II  his  adverfa- 
ry*s  allies,  whofe  engagements  were  purely  of  a  defcnfive  nature^ 
and  who  hare  done  nothii'.g  more  tlian  faithfully  execute  their 

^  See  Tit,  Liv,  cpi'.oin  lib.  xviii  suid  oUxcc  faiftorians. 
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rreities  (Book  TIL  §  loi)  —  yet  it  too  frequently  happens  that 
:hc  conduct  of  men  is  influcncei)  by  their  padions  rather  than  by 
utlice  and  reafon.  If  the  ailLince  was  not  of  prior  Aate  to  the 
zommencement  of  the  war,  and  was  formed  with  a  view  to  that 
rcry  war, —  although  tliefc  new  allies  do  not  engage  in  the  con- 
tcik  with  all  their  force,  nor  diredHy  as  principals,  they  never- 
thclefs  give  td  the  prince  againft  whom  they  hnvc  joined,  juft 
:aufc  to  tfcat  them  as  enemies.  The  foverci^n,  therefore,  whom 
thcjr  have  affifted,  mud  not  omit  includin;;  them  in  the  pyace. 

But  the  treaty  concluded  by  the  princi[i;d  is  no  farther  obliga- 
tory on  his  allies  than  as  they  are  willing  to  accede  ro  is  unlefs 
they  haTC  given  him  full  power  to  treat  for  them.  By  inclutiing 
them  in  his  treaty,  he  only  acquires  a  ri,'ht,  with  r^*!;...c>  ro  his 
reconciled  enemy,  of  infiding  that  he  lha-1  not  zxtAck  ilit^ie  ai« 
ies  on  account  of  the  fuccours  they  have  furniihed  a(i.ii:»ii  him, — 
:har  he  (hall  not  moled  them,  but  Hiall  lr*c  in  peace  with  them 
IS  if  nothing  had  happened. 

Sovereigns  who  have  aflbciated  in  a  war, -^ all  thofc  who  have    ^  '^ 
liredJy  taken  part  in  it,  —  arc  refpeftivcly  to  make  their  treaties  ^^  ^cu^ 
rf  peace,  each  for  himfclf.     Such  was  the  mode  adopted  at  Ni-  neh  for 
neguen*  at  Ryfwick,  and  at  Utrecht.     But  the  alliacue  oblig'.s  ti.i.f=lt 
ihcm  to  treat  in  concert.    To  determine  in  what  cafes  an  nrtoci 
lie  may  detach  himfclf  from  the  alliance,  and  make  a  fcpir.ire 
>eace,  is  a  queftion  which  we  have  examined  in  treating  of  af- 
fociations  in  war  (Book  III.  Chap.  VI.),  and  of  alliances  in  gene- 
ral (Book  II.  Chap.  XII.  and  XV.). 

It  frequently  happens  that  two  nations,  though  equally  tired  of  wAj*^' 
:hc  i**ar,  do  neverihelefs  continue  it  merely  from  a  fear  cf  m<iking    *  * 

be  firft  advances  to  .m  acconimoJjtion,  as  thcte  might  be  imput- 
rd  to  weakncfs ;  or  they  per  fid  in  it  from  aninioiity,  anil  contrary 

0  their  real  intcreds.  On  fiich  oct.ifions  fome  common  friends 
»f  the  parties  efteclu.illy  intcrpoic  by  otTcrlng  thcmf/Ivrs  is  me- 
Iiators.  There  cannot  be  a  more  beneficent  riMcv:,  and  more  be- 
roming  a  great  prince,  than  that  of  rcconciHr:g  two  !!r.tlons  it  war, 
md  thus  putting  a  dop  to  the  c:T'nn(^n  of  huns.in  bicoii :  it  is  ihc 
ndifpenfable  duty  of  lliofe  wlio  have  the  nicins  vi  pcrform:r:g  it 

1  ith  fuccefs.     This  is  ilie  only  refi^'dion  we  fliali  here  m.ike  on 
fubje£t  we  have  alre.uly  difciMll-d  •^I'o.ilv  II.  ^  3'>-^). 

A  treaty  of  peace  c.^ii  be  no  m*>rc  than  a  ci»m,)iomire.     Were      5  ••• 
he  rules  of  drid  und  riy-iil  iudice  to  be  til  le.  veil  in  it,  fo  that  J^  r^« 
ach  party  (hou!d  precifcly  r^'ceive  every  thm;.^  to  wliloh  he  haia  p-  c    .aim 
id  title,  it  would  be  in^podiblc  ever  to   m.;ke  a  ptMcc.     Firft,  »>^  c- - 
.-ith  regard  to  the  very  fabjcift  w!iicli  oc:ar;o:iCil  :he  w.ir,  one  of  ^^**»**4» 
fic  parties  would  be  unJer  a  nccclfity  of  ackTioAh^lgin^  liimfclf 
1  the  wrong,  and  condemning  his   own   unjiid   put.Mifions  i 
rhich  he  will  hardly  do,  u-.iefs  reduccci  to  the  lad  extremity, 
kt  if  he  oviTis  the  injudicc  of  his  eaufr,  he  mull  at  the  fame 
imc  condemn  every  meafurc  he  has  purlued  in  fupport  of  it :  he 
luft  Tcftore  what  he  has  unjultly  taken,  mud   reimburfe  the 
Kpcnfes  o(  the  "irAf^  and  repair  the  dama^^s*  And  how  ca.i  a  jnft 

^  ¥  i  I  cftim 
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^ftimate  of  «11  die  damages  be  fonned  ?  Whit  nioe  cube  filt « 
all  the  blood  that  ha^  been  (bed,  the  lofs  of  I«dk  a  ^ai^bcr  <| 


^3» 


.^icizensy  and  the  ruin  of  familiea  ?  Ifor  tatfaif  sdL  Sfrift juftbci 

would  furlher'demandy  chat  the  author  of  ^n  vigiift  war  AoaNl 

.ftt£fer  a  penalty  proportioned  to  the  injunef.for  wUijli  :bc  o«B( 

fati^fadipQ,  and  fuch  as  mi^t  enfifre  the  fptvc  ^^ieCf  of  im 

whom  he  has  attacl^ed.   How  ihall  the  natnro  of  <nt  penal^lis 

'^deterininc(l»  and  the  degree  of  it  be  jpreciftly  Tffjffltttil  Jo  mk 

even  be  who  had  juftice  on  his  fide^  may  wve  tnwfaytM^ 

^bounds  of  juft^(»le  f^r^cfencey  and  been  goSkf  of  f 

(xcefles  in  the  prof^cution  of  a  war  whofeoKcft  m^Bi 

lawful :.  here  then  are*  fo  many  wroOMi  of  iftai^- ' 

wo^ld  demand  reparatjoii.    He  nia^y  hi^  in^de  ^ 

^ken  booty  beyond  the  value  of  hit  claim* .  ^Vihpj 

^xzCt  calculation,  a  ju((  eilimate  of  this  i  *Sinces  tbcrfsfinq  k 

would  be  dreadful  to  perpetuate  the  war,  or  to  purfoe  it  to  die 

litter  ruin  of  one  of  the  ps^rt^es,  —  and  $nce,  howevBf  juft  the 

.caufe  in  which  we  are  engaf^j,  we  mufl  at  length  tvn  <mr 

thoughts  towards  the  reftoration  of  peace,  and  ought  todiicft 

all  our  meafures  to  the  attainment  of  that  (alntary  objeAy^ao 

other  expedient  remains  than  that  of  coining  to  a  conqpromiGB  f^ 

(pe£ling  all  claims  and  grievances  on  both  IsdeSf  and  putting  la 

•^nd  to  all  difputes,  by  a  convention  as  fair  and  egiMtable  as  or* 

.^umftances  will  admit  of.    In  fuch  convention  no  depfitais 

pronounced  on  the  original  caufe  of  ^e  w^r,  or  on  tho(e  ^ontro- 

Ycrfies  to  which  the  various  a£ks  of  hoft^ity  might  give  rifc^  nor 

is  either  of  the  parties  condemned  as  unj[uft, — a  condemnation 

to  which  few  princes  would  fuhmit ; — but,  a  fimpl^  agreement  is 

formed,  which  determines  what  equivalent  each  party  (bail  re^ 

.ceive  in  extin£lion  of  ail  his  pretenfions. 

§  T9.         The  effedi  of  the  treaty  of  peace  is  to  put  an  end  to  the  vf2X^ 

fcd  oT^hc  ^"^  ^^  aboliih  the  fubjeft  of  it.   It  leaves  the  contrading  parties 

treaty  of   .  "^  ^lE^^  ^^  commit  any  a£ts  of  hoftility  on  account  either  of  the 

fciicc        fubject  itfelf  which  had  given  rife  to  the  war,  or  of  any  thing 

that  was  done  during  its  continuance :  wherefore  they  canooc 

lawfully  take  up  arms  again  for  the  fame  fub3e£)!.     Accordingki 

Jn  fuch  treaties,  the  contrafting  parties  reciprocally  engage  to 

prcfer\'e  perpetual  peace :  which  is  not  to  be  underftood  as  i( 

they  promifed  never  to  make  war  on  each  other  for  any  caofe 

whatever.    The  peace  in  queftion  relates  to  the  war  which  it 

terminates :  and  it  is  in  reality  perpetual,  inafmuch  as  it  docf 

not  allow  them  to  revive  the  fame  war  by  taking  up  arms  again 

for  the  fame  fubjed  which  had  originally  given  birth  to  it. 

A  fpecial  compromife,  however,  only  extinguiihes  the  parti- 
cular means  to  which  it  relates,  and  does  not  prelude  any  fob- 
fequent  pretenfions  to  the  objeiEt  itfelf,  on  other  grounds.  Care 
is  therefore  ufually  taken  to  require  a  gener^  compromifei 
which  ihall  embrace  not  only  the  exifting  controvcrfy,  but  the 
very  thing  itfelf  which  is  the  fubje£l  of  that  controvcrfy :  ftipu- 
J^tion  is  made  for  a  general  renunciatioaof  ail  jpr^tenfions  vbat- 

cvcr 
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ever  to  the  thing  in  queftion:  and  thus,  although  the  party 
renouncing  might  in  the  fcquel  be  ahic  to  dcmonilrate  by  neur 
reafons  that  the  thing  iliil  really  belong  to  him,  his  claim  would 
not  be  admitted. 

An  amnefty  is  a  perfefl  oblivion  of  the  pad  \  and  the  end  of      i  s'^- 
peace  being  to  extin^uifli  all  fuhjecls  of  difcord,  this  (bculd  be  '^n*"*'^^' 
the  leading  article  of  the  treaty :  and  accordingly,  fuch  is  at  pre* 
Cent  the  conftant  pra(9ice.     But  though  the  treaty  fliould  be 
wholly  filent  on  tliis  head,  the  amneily,  by  the  very  nature  of 
peace,  is  neceflarily  implied  in  it» 

As  each  of  the  belligerent  powers  maintains  that  he  has  judice      «  ^^^ 
on  his  fide,— «and  as  their  pretenfions  are  not  liable  to-be  judged  by  Tbin^  not 
others  (Book  III.  §  188)— whatever  (late  things  happen  to  be  in  menn-Mied 
9t  the  txme  of  the  treaty,  is  to  be  confidercd  as  their  legitimate  J"  *^'^  "*** 
ilate;  and  if  the  parties  intend  to  make  any  change  in  it,  they 
mttft  ezprefsly  fpecify  it  in  the  treaty.    Confequently  all  things 
not  mentioned  in  the  treaty  are  to  remain  on  the  fame  footing  on 
which  they  (land  at  the  period  when  it  is  concluded.     This  is  * 

life  a  confequence  of  the  promifed  amnefly.  All  damages  caufcd 
during  the  war  arelikcwife  buried  in  oblivion ;  and  no  action  can 
be  brought  for  thofe  of  wlui.ii  the  treaty  does  not  (lipulatc  tlie 
reparation  :  they  are  confidered  as  having  never  happened. 

Bat  the  efie£l  of  the  compromife  or  amneily  cannot  be  ex-      S  >•> 
tended  to  thincs  which  have  no  relation  to  the  war  that  is  tcr- '^^'"f•  ."f* 


ux 


mtnated  hy  the  treaty.  T^hus,  claims  foundcl  on  a  debt,  or  on  ^jjc  cum-- 
an  injury  which  had  been  done  prior  to  the  war,  but  which  made  promiA  nr 
no  pan  of  the  reafons  for  undertaking  it,  dill  iland  o'l  their  ^*""^'*^T' 
fiDrmer  footings  and  are  not  abolifned  by  the  treaty,  unlefb  it  be 
exprefsly  extended  to  the  extin£lion  of  every  claim  whatever. 
Tne  cafe  is  the  fanur  with  debts  contra£lcd  during  thi  w.tr,  but 
lor  caufes  which  have  no  relation  to  it,  —  or  with  injuries  done 
during  its  continuance^  but  which  have  no  conacdion  wiih  tlie 
ftate  of  warfare. 

Debts  contra£led  with  iiidividualsi  or  injuries  wlikh  thef 
0iaj  have  received  from  :iny  other  quiurtcr,  without  r.'!atio«i  to 
the  war,  are  likewifc  not  abclifhcd  by  the  compromife  and  am^ 
ntdjf  as  thefe  folely  relate  to  their  own  particular  object, — that 
is  to  fay,  to  the  war.  Us  caufes,  and  its  eftecls.  Thus,  if  two 
iilfaScAs  of  the  belligerent  powers  make  a  contra£l  together 
in  a  neutral  country, —  or  if  the  one  there  receives  an  injury  fion\ 
the  other,— the  performance  of  the  contract,  or  the  reparatioa  * 
of  the  injury  and  damage,  may  be  profccuicd  after  the  concltv« 
fion  of  the  treaty  of  peace* 

Finally,  if  the  treaty  exprcfies  that  all  things  ihall  be  rcftcred 
to  the  Hate  in  which  they  were  before  the  war,  this  claufe  is  un^ 
derftood  to  relate  only  to  immovable  pofTcflions,  and  cannot  be; 
extended  to  nu>vables,  or  booty,  which  immediatf*!y  becomes  the 

Sopeny  of  the  captors,  and  is  looked  on  as  relinciuidicd  by  the 
rmer  owners  on  account  of  the  difliculty  of  recognidng  it,  and 
the  little  hope  they  entertain  of  ever  recovering  it. 

r£4  Wheti 
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f  s^         When  tte  bft-made  tteatr  mentions  and  coofinnt  othcK  tmt 
Former      ^^  ^^  p^j^,^  ^^.^^  ^^^  conftituce  »  part  of  (he  new  onci  no  lefi| 


tluin  if  they  were  UteraUj  tranfcribed  and  included  in  it  :^andan 

wd  COD-    new  artides  rehting  to  tormer  conventions  are  to  be  intcxpictof 
^^a^    according  to  the  nues  which  we  have  laid  down  in  a  picceding 

■^i^  p^oftI}iawor^(B9okU.Qiap.XVILauidpartkub^ 

«fic  ■  '    :  '  ......  ^  '.    ,         *  ■•   ■  V  ■ 


CH  AP.  m..      . 

Oftbi  ExicuiioH  of  tbi  Tnatj  (/Pakv. 

'f«4«        A    TREATY  of  peace  becomes  oUigatory  on  the  eoDtnaiiv 
p^^  th>n    ^^  parties  from  the  moment  of  its  concluficg[i,«r-thc  momenC 
ofthetrea-  it  has  pa0ed  through  all  the  neqefiarf  forms;  and  thev  an 
%f  com-      bound  to  have  it  carried  into  execution  without  delay  %    Fron^ 
f^^'^*^      that  inftant  all  hofttlities  muft  ccafe,  unlefs  a  particidar  day  has 
been  fpecificd  for  the  commencement  of  the  peace*    Buttlui 
treaty  docs  not  bind  the  fubjcAs  until  it  is.  duly  notified  totheou 
The  cafe  is  the  fame  in  this  inftance,  as  in  that  of  a  truce  (Book 
II.  §  239).     If  it  fliould  happen  that  military  men,  aAing  withiii 
the  extent  of  their  fun£lions  and  purfuant  to  the  rules  of  their 
duty,  commit  any  a£ks '  of  hoflility  before  they  have  authentic 
information  of  the  treaty  of  peace,  it  is  a  misfortune,  for  which 
they  are  not  punifliable :  but  the  fovereign,  on  whom  the  treaty 
of  peace  is  already  oUigatory,  is  bound  to  order  and  enforce  the 
reflitution  of  all  captures  made  fubfequent  to  its  poncluGon:  he 
has  no  right  whatever  to  retain  them.. 
5  ?5»  And  in  order  to  prevent  thofe  unhappy  accidents,  by  which 

tion  of^dic  "^.^"y  innocent  perfons  may  lofe  their  lives,  public  notice  of  th^ 
peace.  peace  is  to  be  given  without  delay,  at  lead  to  the  troops.  But 
at  prefent,  as  the  body  of  the  people  cannot  of  thenifclves  unr 
dcrtake  any  aft  of  hoftility,  and  do  not  perfonally  engage  in  the 
war,  the  folemn  proclamatiqn  of  the  peace  naay  be  deferred, 
provided  that  care  be  taken  to  put  a  (lop  to  all  hoitillties;  which' 
is  eafily  done  by  means  of  the  generals  who  direft  the  opera- 
tions, or  by  proclaiming  an  armiiticc  at  the  head  of  the  armies. 
The  peace  of  1 735,  between  the  emperor  and  Krance,  was  not 

%  It  is  an  cflcntial  point,  to  nep^h<5l  none  o(  the  formalities  which  can  cnfore 
the  execution  of  the  treaty,  and  prevent  new  difpures  Accordingly,  care  muft 
he  takfn  to  have  it  diily  recorded  in  til  the  proper  offices  and  courtft.  M.  Vao' 
Beunini;en,  writing  to  the  Grand  Pcnfionary  Dc  Witt  in  16^2,  thud  obfe'W*— 
•*  The  articles  and  conditions  of  this  sulhance  contain  variDUs  mittcs  of  different 
**  natures  the  majoril.'  of  which  fall  under  the  cognifancc  of  the  privy  councl,— 
•*  fcvpral,  under  that  of  the  admiralty,  — others,  under  that  of  the  civil  tribunal!, 
**  rhc  parli<^uu  nt*:,  &c  — eicheauge,  for  inftance,  which  comet  under  the  cojf- 
•*  nifancc  of  the  chambre  des  cotnptes  {^exebr^cr'l.  Thus  the  treaty  muft  be 
•*  recorded  in  all  thofe  different  places.'*  This  a'dvicc  was  followed";  and  the 
flatct  general  retjuired  that  the  treaty  concluded  the  fame  year  £hould  be  recorded 
in  all  the  parliaments  of  the  kitigdom.  See  the  king's  reply  on  this  fubjed,  io 
h'>*  letter  to'thc  cuusc  D'^ftiftde^  p^c  399. 

proclaimed 
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proclaimed  till  long  after.  The  proclamation  was  poftponed 
till  the  treaty  was  digefted  at  Icirurc, —  the  mod  important  points 
having  been  already  adjufted  in  the  preliminaries.  The  publi- 
cation of  the  peace  replaces  the  two  nations  in  the  ilate  thejr 
were  in  before  the  war.  It  again  opens  a  free  intercourfe  be« 
tween  tbem^  and  reinftates  the  fubjeds  on  both  fides  in  the  en- 
joyment of  thofe  mutual  privileges  which  the  ftatc  of  war  had 
fofpended.  On  the  publication,  the  treaty  becomes  a  law  to  the 
fubjeds ;  and  they  are  thenceforward  bound  to  conform  to  the 
regulations  (lipulated  therein.  If,  for  inilance,  the  treaty  im« 
pons  that  one  of  the  two  nations  (hall  abilain  from  a  particular 
oranch  of  conmierce,  every  fubjed  of  that  nation,  from  the 
time  of  the  treaty's  being  made  public,  is  obliged  to  renounce 
that  commerce. 

When  no  particular  time  has  been  afligned  for  the  execu-  i  ss. 
tion  of  the  treaty^  and  the  performance  of  the  feveral  articles,  ^j^JJ?^ 
common  fenfe  ditiates  that  every  point  (houM  be  carried  into 
cSc£k  as  foon  as  poflible :  and  it  was,  no  doubt,  in  this  light  that 
the  contradking  parties  underilood  the  matter.  The  faith  of 
treaties  equally  forbids  all  negle£^  tardinefs,  and  ftudied  de- 
lays, in  the  execution  of  them. 

But  in  this  affair,    as  in  every  other,  a  legitimate  excufe,    $17. 
founded  on  a  real  and  infurmountable  obflacle,  is  to  be  admit-  ^^^^ 
ted;  for  nobody  is  bound  to  perform  impoflibilities.     The  ob-beidauM 
ftacle,  when  it  does  not  arife  from  any  fault  on  the  Gde  of  theted. 
promifing  party,    vacates  a  promife   which  cannot  be   made 
good  by  an  equivalent,    and  of  ^hich  the  performance   can- 
not l>e  deferred  to  another  time.     If  the  promife  can  be  ful- 
filled on  another  occafion,  a  fuitable  prolongation  of  the  term 
muft  be  allowed.     Suppofe  one  of  the  contra6ling  nations  has, 
by  the  treaty  of  peace,  promifed  the  other  ^  body  of  auxiliary 
troops :  (he  will  not  be  bound  to  furniih  them,  if  (he  happen  to 
ftand  in  urgent  need  of  them  for  her  own  defence.     Suppofe 
(he  has  promifed  a  certain  yearly  quantity  of  corn :  it  cannot  be 
demanded  at  a  time  when  (he  herfelf  labours  under  a  fcarcity  of 
provifions  i  but,  on  the  return  of  plenty,  (be  is  bound  to  make 
good  the  quantity  in  arrear,  if  required. 

It  is  further  held  as  a  maxim,  that  the  promifer  Is  abfolved    f  -^ 
irom  his  promife,  when,  after  he  has  made  his  preparations  for  ^ j j^  ^^'^^j 
performing  it  according  to  the  tenor  of  his  engagement,  he  i*.  pre-  when  the 
vented  from  fulfilling  it,  by  the  party  himfrif  to  whom  it  was  P»«^  ♦» 
made.     The  promifee  is  deemed  to  difpcnfc  wirh  the  f^l ^ Indent  ^^JJJ^ 
af  a  promife,  of  which  he  himfclf  obllruAs  the  execution.     Let  h.*  hin*- 
M  therefore  add,  that  if  he  who  had  promifed  a  thing  by  a icif  himttr- 
LTcacy  of  peace,  was  ready  to  perform  it  at  the  time  agreed  on,  ^t^l^^' 
7f  immediately  and  at  a  proper  time  if  there  Mas  no  fixed  term,o(«. 
r-and  the  other  party  would  not  admit  of  it,  the  promifer  is 
lifcbarged  from  his  promife :  for  the  promifee,  not  having  re- 
ferred to  himfelf  a  right  to  regulate  the  performance  of  it  at  his 
>wn  plc^fure,  is  accounted  to  renounce  it  by  not  accepting  of  it 

ia 
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in  fmer  fieafon  md  at  die  time  for  whicfctl»-pibin1fi  ■■  Mrii^ 

Skoidd  he  defiiie  tkat  the  perfianxice  be  ^efefwi  tiB  airiny 

timci  the  promtfer  it  in  honour  IiowmI  I»  confeBtts-Ai  f»r 

loDgation,  unlofs  he  can  Aenr^  bf  verjT'gMd  Hrafawij  dot  Ai 

promlfe  would  then  become  more  inconvemeqt  tot  kirn* 

oilloi       '^^  levy  contribolions  is  an  ^Gt  of  hM& 

Afcoiitri*  ptaSe  wii^foon  as  peace  is  oonohided  i^t^L 

hiniiouL     already  pvoaiiiiedi  but  not  yet  paid»  aaeadebt 

as  fucfaf  die  payment.may  be  infiftod  oa.    Aut,  ^ 
viate  9(11  difficuitT»  it  b  proper  diat  Ae 
flionid  clearly  ana  minutely  endttn  dirir  i 
mattara  of  tms  statute :  and  ditt^  are  geneirfly  i 
Vtld%M  of    ^^ ^^^  *°^ fMrofiUiof  d^UB  tUnp jiUch «i» i 
ihethmg    treaty  of  pea(»  are  due  from  the  inftuit  appointed <9r 4 
nftarador  it  into  execution:  and  if  no  particular  period  has  beeni 
^'^^       they  are  due  from  the  moment  wfaendie  leftstuttoa  -of  the  i 

themfelves  was  agreed  to :  l^ut  thoie  whjich  were  akeadf  m 
ccived  or  became  payable  beibre  the  condafi^  of  die  pcao^ 
i^ve  not  compri&d  •  in  the  rcftitution  $  for  the  (raits  aad  pnfa 
belong  to  the  owner  of  the  /oil  \  and*  in  d»e  cafe  in  ^udBoOf 
poflemon  is  accounted  a  lawful  title.  For  die  fame  xeafoOy  in  adb« 
Uig  a  ceflion  of  the  foil,  we  do  not  indude  in  diat  ceffioa  diensits 
and  profits  antecedently  due.  This  Auguftus  jnftly  awainfrianl 
againft  Sextus  Popipey,  who,  on  receiving  a  grant  of  the  Peb^ 
ponnefusy  claimed  the  impofts  of  the  preceding  years*. 

Tbofe  things,  of  which  the  reftitution  is*  without  fardier 
f  v»      explanation,    (imply  ftipulated  in  the  treaty  of  peace,  are  ta 
'"  ^.^**     be  reftorcJ  in  the  fame  ftate  in  which  they  were  when  taken; 
thhirfs  are  for  the  word  *'  rcftitution'*  naturally  implies  that  every  thing 
tobtrre-     {Jiould   bc  replaced  in   its  former  condition.     Thus,  the  rCf 
ftorcd,       ftitution  of  a  thing  is  to  be  accompanied  with  that  of  all  the 
rights  which 'were  annexed  to  it  when  taken.     But  this  rok 
muft  not  be  extended  to  comprife  thofe  changes  which  inn 
have  been  the  natural  confequences  and  efe^is  of  the  war  itfeH^ 
and  of  its  operations.     A  town  is  to  be  reftored  in  the  condi' 
tion  it  was  in  wVen  taken,,  as  far  as  it  ilill  remains  in  that  condii 
tion,  at  the  conclunon  of  the  peace.    But  if  the  town  has  beca 
rafed  or  difmantled  during  the  war,  that  dan^agc  wa^  doneb| 
the  right  of  arms,  and  is  buried  in  oblivion  by  the  ad  of  ainncft]^ 
We  are  under  no  obligation  to  repair  the  ravages  that  have  beea 
committed  in  a  country  which  we  reftore  at  the^peace:  weie- 
ftore  it  in  its  exifting  (late.    But,  as  it  would  be'  a  flagrant  per- 
fidy to  ravage  that  country  after  the  conclufion.  of  the  peace,  di« 
cafe  is  the  fame  with  refpcA  to  a  town  who&  fortifications  iuvc 
efcaped  the  degradation  of  war:  to  difmantlc  it  previous  to  tb* 
ifcftoration,    would  be  a  violation  of  good-faich  and  boooor. 
If  tlie  captor  has  repaired  the  breaches,  and  put  the  place  io  Ae 
fame  ftate  it  was  in  before  the  fiege,  he  i^  hound  to  reftpici^iu 

*  Aji'\izi.  de  BelL  Cir.  lib.  v.  ^apted  by  Orotiw,  lib.  ii.  cap.  zc^  {  t£* 
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}iat  ftatc  If  he  ha^s  added  any  new  works,  he  may  indeed  de« 
noliih  thefe :  but  if  he  has  razed  the  ancient  fortifications,  an4 
;on(lru£ked  others  on  a  new  plan,  it.will  be  necefTary  to  come  to 
1  particular  agreement  refpeding  this  improvement,  or  ac- 
mrateljr  to  define  in  what  condition  th^  place  {hall  be  reftored. 
Indeed  ihis  lad  precaution  fiiould  in  every  cafe  be  adopted,  in 
Mrder  to  obviate  all  difpute  and  difficulty.  In  drawing  up  an 
mftrument  folely  intended  for  the  reftoration  of  peace,  it  (hould 
be  the  obje£b  of  the  parties  to  leave,  if  pofiible,  no  ambiguity 
ivhatever, — noth^ig  which  may  Kave  a  tendency  to  rekindle 
lie  flames  of  war,  I  ani  well  aware^  however,  that  this  is  no^ 
the  practice  of  t^ofe  who  value  themfelves  now-a-days  on  th^ir 
rupexior  abilities  in  negotiation :  on  the  contrary,  they  ftu4y  to 
introduce  obfcure  or  ambiguous  claufes  into  a  treaty  of  peace, 
la  Older  to  fumifh  their  fovereign  with  a  pretext  for  broaching  9, 
new  quarrel,  an4  taking  up  arms  agafn  on  the  firft  favourable 
(ippcMtanity.  How  contrary  fuch  pitiful  fineiTe  is  to  the  faith  of 
treaties,  we  have  already  obferved  (fiook  II.  §  231} ;  it  is  a  difp- 
paragement  of  that  candour  and  magnanimity  whiph  ihould 
xam  forth  in  all  the  adlions  of  a  great  prince. 

Bat,  as  it  is  extremely  difficult  wholly  to  avoid  ambiguity  in  a^  1^ 
treaty,  though  worded  with  the  greateft  care  and  the  moil  ho-  pr^^^^' 
nourable   intentions,— 'and  to  obviate  every  doubt  which  mayofatrea^ 
irife  in  the  application  of  its  feveral  claufcs  to  particular  cafes, —  of  peaceit 
Kcourfe  mud  often  be  had  to  the  rules  of  interpretation.     We  ^^j^'he 
liave  already  devoted  an  entire  chapter  to  the  expofi^tion  of  thofi^  fupcrior 
important  rules  *  :  wherefore,  inilead  of  entering  at  prcfcnt  into  party- 
tedious  repetitions,  we  (hail  confine  ourfelves  to  a  few  rules  more 
particularly  adapted  to  the  fpecial  cafe  before  us, — the  interpre- 
tation of  treaties  of  peaces     i.  In  cafe  of  doubt,  the  interpre- 
tation goes  againft  him  who  prefcribed  the  terms  of  the  treaty : 
Cor  as  it  was  in  fome  meafure  dilated  by  him,  it  was  his  owii 
(ault  if  he  negledled  to  exprefs  himfelf  more  clearly :  and  by 
pKtending  or  rcftriding  the  fignification  of  the  eicpreffions  to 
that  meaning  which  is  leaft  favourable  to  him,  we  either  do  him 
DO  injury,  or  we  only  do  him  that  to  which  he  has  wilfully  ex« 
jj^td  himfelf;  ivhereas,  by  adopting  a  cohtrary  mode  ojF  inter- 
pretation, we  w^uld  incur  the  rifle  of  converting  vague  or  am- 
biguous terms  into  fo  many  fnares  to  entrap  the  weaker  party 
in  the  contract,  who  has  been  obliged  to  fublcribe  to  what  the 
(Ironger  had  dictated. 

2.  The  names  of  countries  ceded  by  treaty  are  to  be  under-    f  33. 
(tood  according  to  the  ufage  prevailing  at  die  time  among  &d*|^^^^^. 
ful  and  intelligent  men :  fox  it  is  not  to  be  prefumed  that  weak  coumnei* 
or  ignorant  perfons  ihould  be  intruded  wi^th  fo  important  a  con- 
cern as  that  of  concluding  a  treaty  of  peace ;  and  the  articles  of 
a  contra£^  are  to  be  uoderftood  of  vfhat  the  contra&ing  partiea 
inoft  probably  had  in  coptemplaiion,  fiuce  the  obje£t  in  conCeoH 
plation  is  the  motive  and^ground  of  every  coiUu^t* 
^  »J8oakU.Chaj».X\TI. 

3.Tha 
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tl4*^  2*  The  tr^^aty  of  pc^icc  natiir^Uy  and  of  itfdf  relates  ooly  \ 
Snio'bir^^^^  ^^'^  which  ic  terminates,  h  ii,  iherefore,  in  fuch  rdiijoit^ 
WMdirionil  ""^y  that  its  vague  civiufes  arc  lO  be  unclerllood.  ThE&  the 
•t  thafe  Timpfe  ilipubfion  of  rcilorlnf^  things  tt>  their  former  eondiiiofl 
""  does  not  rehte  to  changes  which  have  not  been  occ^fionedby 
the  war  itfelf;  confequently  ihti  general  claiife  cannot  obitge 
either  of  the  ps^rtics  to  fet  at  liberty  4  free  people  who  have  to* 
lantiirily  given  tiiemfelves  up  to  him  daring  the  v^ar.  And  u 
2  people,  when  abandoned  by  their  fovercigti,  become  free,  and 
may  provide  for  their  own  fafety  in  whatever  naanne?  they  think 
molt  advifiihie  (BookL  ^  303)— if  fodi  pcorile,  during  thecourfo 
of  the  war,  have  voluntarily,  and  vrithout  miliury  compalGtMii 
fnbmiltcd  and  given  themfelves  up  to  the  enemy  of  thoir  former 
fovereign,  the  general  promife  of  reftormg  conqueds  ihill  not 
extend  to  them.  It  were  an  unavailing  plca»  to  allege  that  the 
party  who  requires  all  fhhi^s  tn  W  rcf tacei^  on  their  formotlMiH 
logi  may  hzvt  an  intereft  in  the  independence  of  the  fionBcrrf 
tljiofe  pedple,  and  that  he  evidently  has  a  teiy  gitat'  one  kdil 
reftoratiocuof  the  latter.  If  he  wi(hed  to  main  thinqp  wU^ 
the  general  claufe  does  not  of  itfelf  comptifey  he  (hculd  kni 
^learly  and  fpedfically  expreflcd  his  intentions  relative  to  Ckm 
Stipulations  of  every  kind  may  be  inferted  in  a  treaty  of  Mob  S 
but  if  they  bear  no  relation  tO'  the  war  which  it  is  the  vKvof 
the  contiading  parties  to  bring  to  a  conclafioOf  they  imift  hi 
very  exprefsly  fpecified  $  for  the  treaty  is  naturaUy  nndetfto(4 
to  relate  only  to  its  own  particular  obje^ 


CHAP.    IV, 

Of  the  Obfcrvanct  and  Bnach  oftbi  Treaty  ^f  Pioctm 

f  15"       nr^HE  treaty  of  peace  concluded  by  a  lawful  poiver  is  on* 

liV^ct^     JL     doubtediv  a  public  treaty,  and  obligatory  on  the  whole 

binds  the     nation  (Book  II.  §  1 54)*    It  is  likewtfe>  by  its  nature,  a  real 

nation  and  treaty ;  for  if  its  duration  had  been  limited  to  the  life  of  the  fih 

fucceflbrf.   ycTcign,  it  would  be  only  a  truce,  and  not  a  treaty  of  peace 

Befides,  every  treaty  which,  Uke  this,  is  made  witnaviewto 

die  public  good,  is  a  real  treaty  (Book  U.  ^  igB)^    it  is  dieiei 

fore  as  (trongly  binding  on  the  fuccefTors  as  on  the  prince  lum» 

felf  who  figned  it,  fmce  it  binds  the  (late  itftlf,  and  the  fucoeC* 

fors  can    never  have,   in  this  refpe£l|  any  other  rights  duf 

thofe  of  the  ftate. 

It  Vro  be        After  all  we  have  faid  on  the  faith  of  treaties  and  the  indifr 

faithfully     penfable  obligation  which  they  iropofe,  it  would  be  fuperflooss 

obfcrvcd.     to  ufe  many  words  in  ihewing  how  religioufly  treaties  of  pcaei 

in  particular  (liould  be  obferved  both  by  fovereigns  and  peopiet 

Thefe  treaties  concern  and  bind  whole  nations ;  they  are  ot  df 

bighell  importance  i  the  Itfeachof  theoi  infallU)ly  rekindles  the 


h.IV.Ch.IV.       OF  THE  TREATY  OF  PEACE.  445 

lames  of  war } — all  which  confiderations  give  additional  force  to 
the  obligation  of  keeping  our  faith,  and  pan£lual]y  fulfilling  our 
promifes. 

We  cannot  claim  a  difpenfation  from  the  obfenrance  of  a    $  37. 
treaty  of  peace,  by  alleging  that  it  was  extorted  from  us  by  fear,  "^^V^ 
or  wrefted  from  us  by  force.     In  the  firft  place,  were  this  pl^^fozc^doet 
idmitted,  it  would  deftroy,  from  the  very  foundations,  all  the  fecu*  nocdifpeofe 
lity  of  treaties  of  peace  (  for  there  are  few  treaties  of  that  l^ind,^*'^  ^''^ 
irhich  mi|ht  not  be  made  to  afford  fuch  a  pretext,  as  a  cloak  for  the  ^'*^*°"  • 
Cuthlefs  f  lolation  of  them.    To  authorife  fuch  an  evafion,  would 
be  a  iiit&  attack  on  the  common  fafety  and  welfare  of  nations : 
^the  maxim  would  be  detedablci  for  the  fame  reafons  which 
bave  uniferfally  eftabliflied  the  facrednefs  of  treaties  (Book  II. 
\  220).    BeGdes  it  would  generally  be  difgraceful  and  ridiculous 
to  advance  fuch  a  plea.     At  the  prefent  day,  it  feldom  happens 
that  either  of  the  belligerent  parties  perfeveres  to  the  hit  ex- 
tremity before  he  will  confent  to  a  peace.  Though  a  nation  may 
bave  loft  feveral  battles,  (he  can  (till  defend  herfelf :  as  long  as 
(be  has  men  and  arms  remaining,  (he  is  not  deditute  of  all  re* 
fburcc.    If  (he  thinks  fiti  by  a  difadvantageous  treaty,  to  procure 
a  oeceiTary  peace, — if  by  great  facrifices  Sic  delivers  herfelf  from 
imminent  danger  or  total  ruin, —  tlie  refidue  which  remains  in 
bcr  po(re(rion  is  dill  an  advantage  for  which  (he  is  indebted  to 
tbe  peace :  it  was  her  own  free  choice  to  prefer  a  certain  and 
lAimediate  lofs,  but  of  limited  extent,  to  an  evil  of  a  more  dread- 
fill  nature,  which,  though  yet  at  fome  diftance,  (he  had  but  too 
great  reafon  to  apprehend. 

If  ever  the*  pica  of  condraint  may  be  alleged,  it  is  againd  an 
wEt  which  does  not  defervc  the  name  of  a  treaty  of  peace, — 
againft  a  forced,  fubmiilion  to  conditions  which  are  equally 
oicnRwe  to  judice  and  to  all  the  duties  of  humanity.  If  lU  un- 
Jttft  and  rapacious  conqueror  fubducs  a  nation,  and  forces  her  to 
accept  of  hard,  ignominious,  and  infupportable  conditions,  ne- 
ceflicy  obliges  her  to  fubmit  :  but  tliis  apparent  tranquillity  is 
not  a  peace ;  it  is  an  opprcllion  wlilch  Ihc  endures  only  fo  long 
M  fhe  wants  the  means  of  (baking  it  off,  and  againd  which  men  of 
foirit  rife  on  the  fird  favourable  opportunity.  When  Ferdinand 
Coftes  attacked  the  empire  of  Mexico  without  any  (liadow  of 
neaioDy  «'ithout  even  a  plaulible  pretext, —  if  the  unfortunate 
llootczuma  could  have  recovered  Win  liberty  by  fubmitting  to 
the  iniquitous  and  cruel  conditions  of  receiving  Spnnidi  ^^arrtfons 
iato  his  towns  and  his  capital,  of  paying  an  invncnt'c  tribute, 
lad  obeying  the  commands  of  the  king  of  Spain, — will  any  man 
netend  to  affert  that  he  would  not  have  been  juditiable  in 
leixiiig  a  convenient  opportunity  to  recover  his  rights,  to  eman- 
uatc  his  people,  and  to  expel  or  exterminate  the  Spanilh  horde 
H  greedy,  infolent,  and  cruel  ufurpers?  No !  fuch  a  mondrous 
i)>fiirdity  can  never  be  ferioufly  maintained.  Although  the  law 
rf"  nature  aims  at  prote£ling  the  fafety  and  peace  of  nations 
if  enjoining  the  faithful  obfervancc  of  promifes,  it  does  not 
-      '  favour 
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favour  oppreflbrs.  AH  its  maxims  tend  to  promote  the  adhran* 
tage  of  mankind :  that  id  the  great  end  of  all  laws  and  rights. 
Shall  he,  who  with  his  dwn  hand  tears  afunder  all  the  bonds  of 
human  fociety,  be  afterwards  allowed  to  claim  the  benefit  of 
them  ?  Even  though  it  were  to  happeil  that  this  maxim  fhoiiM 
be  abufed,  ind  that  a  natibn  fhould,  on  the  ftrehgth  of  it,  unjnftly 
tife  in  armd  and  recommence  hofl;ilities9 — ftill  It  is  better  to  rift 
that  inconvenience  than  to  fumifli  ufiirpers  with  an  eafy  modle 
of  perpetuating  their  injuftice,  and  eftablifhing  tlieir  lifurpalion 
on  a  pemldnent  baHs.  Befidesy  were  you  to  preach  Up  die  cmh 
trary  doArine  which  is  fo  repugnant  to  all  the  feelitigs  and  ftig^ 
geftions  of  nature,  where  could  you  exped  to  mflke  pfofelytesr 
.  §  ;9.  Equitable  agreements)  therefore,  or  at  leaft  fuch  sis  are  fuppoft- 

How  liuny  ^|,ij, .  ^^  ^Iq^^  entitled  to  the  appellation  of  treaties  of  peace :  Aefe 
rrrJty^of     ^^^  ^^^  treaties  which  bind  the  public  faith,  and  which  are  pnnc- 
peace  may  tually  to  be  obfcfvcd,  though  in  fome  refpe£ts  harlh  and  burthen- 
U  biukcu.  fome.     Since  the  nation  confented  to  them,  fhe  muft  have  con- 
fidercd  theni  as  in  fome  meafure  advantageous  under  the  then 
cxifting  circumftanccs ;  and  fhe  is  bound  to  refpeft  her  promifc. 
Were  men  allowed  to  refcind  at  a  fubfequent  period  thofe  agree- 
ments to  which  they  were  glad  to  fubfcribe  on  a  former  occafioni 
there  would  be  an  end  to  all  (lability  in  human  affairs* 

The  breach  of  a  treaty  of  peace  conftfts  in  violating  the  en- 
pngemcnts  annexed  to  it,  either  by  doing  what  it  prohibits,  or 
by  not  doing  what  it  prefcribes.  Now  the  engagements  con- 
tracled  by  treaty  may  be  violated  in'threedifierent  ways,— either 
by  a  conduft  that  is  repugnant  to  the  nature  and  efience  of  eveif 
treaty  of  peace  in  general, — by  proceedings  \v!iich  are  incompa- 
tible with  the  particular  nature  of  the  treaty  in  queftion,~or) 
finally,  by  the  violation  of  any  article  exprefsly  contained  in  it. 
?  -59.  Firft,  a  nation  acls  in  a  manner  that  is  repugnant  to  the  na- 

2-  ^y  J       ture  and  elTence  of  every  treaty  of  peace,  and  to  peace  itfclf, 
oKtniryto  ^"^'hen  (he  didurbs  it  without  caufe,  either  by  taking  up  arms  and 
the  iiutuic  recommencing  hofUlities  without  fo  much  as  a  plaufible  pretext; 
of  every      q^  jjy  deliberately  and  wantonly  offending  the  party  with  whom 
peace!  ^       ^^^  ^^^^  concluded  a  peace,  and  oflering  fuch  treatment  to  him 
or  his  fubjcdls,  as  is  incompatible  with  the  (late  of  peace,  and 
fuch  as  he  cannot  fubmit  to,  without  being  deficient  in  the  duty 
wliich  he  owes  to  himfelf.     It  is  likewile  adling  contrary  to  the 
nature  of  all  treaties  of  peace  to  tahe  up  arms  a  fecond  time  for 
the  fame  fubjeft  that  had  given  rife  to  the  war  which  has  been 
brouj^ht  to  a  conclufionj  or  through  refentment  of  any  iranf- 
action  that  had  taken  place  during  tlie  continuance  of  hoftilities. 
If  file  cannot  allege  atlcailfome  plauHble  pretext  borrowed  from 
a  frelh  caufe,  which  may  ferve  to  palliate  her  conduft,  ibc  evi- 
dently revives  the  old  war  th?tt  was  cxtinft,  and  breaks  the  treaty 
of  ptace. 
^  4-^.  But  to  take  up  arms  for  a  frefh  caufe  is  no  breach  of  the  treaty 

Tu  t  tkc  up    f  peace :  for,  though  a  nation  has  promifcd  to  live  in  peace^ 

arms  for  a  t  ^  o  r  1       •  ...  .     *^        . 

Irilht-uic  ihc  has  not  therefore  promilcd  to  lubmit  to  injuries  and  wrong* 

i  #f 
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of  every  kind^  rather  than  prcxrure  juftice  by  force  of  arms;  The  is  no  breach 
rupture  proceeds  from  him  who,  by  hi5  obftinate  injuftice,  ren-  ^^^^^  ^^^*' 
ders  this  method  nccefliry .  ^  °^  P^*- 

But  here  it  is  proper  to  recall  to  mind  what  we  have  more  than 
once  obferved, — namely,  that  nations  acknowledge  no  common 
Judge  on  earth> — that  tney  cannot  mutually  condemn  each  other 
wiinout  appeal, — and,  finally,  that  they  are  bound  to  zQ.  in  their 
ijnahpela  as  if  each  was  equally  in  the  tight.  On  this  footing, 
whether  the  liew  caufe  which  gives  birth  to  hoftilities  be  juft  oi: 
not»  neither  he  who  makes  it  a  handle  for  taking  up  arms,  noi^ 
be  who  refufes  fattsfadiM),  is  reputed  to  break  the  treaty  of 
peace,  provided  the  caufe  of  complaint  on  the  one  hand,  and  the 
refufai  of  fatisfadion  on  the  other,  have  at  lead  fottie  colour  of 
reafisn,  ib  as  to  render  the  queRion  doubtful.  When  nations 
cmnnot  come  to  any  agreement  on  queftions  of  this  kind,  their 
only  remaining  refource  is  ati  appeal  to  the  fword.  In  fuch  cafe 
the  war  is  ablblutely  a  new  one,  and  does  not  involve  any  infraio- 
tkm  of  the  exifting  treaty. 

And  as  a  nation^  in  making  a  peace,  does  not  thereby  give     ^  4t. 
op  her  right  of  contrading  alliances  and  aflifting  her  friends,  ^  ^^^^^' 
it  is  likewife  no  breach  of  the  treaty  of  peace,  to  form  a  fub-  211^  Vith 
Cequent  alliance  with  the  enemies  of  the  party  with  whom  (he  an  enemy 
has  concluded  fuch  treaty, — to  join  them,  to  efpoufe  their "  ^^^^^'^"^ 
quarrel,  and  unite  her  arms  with  theirs, — unlefs  the  treaty  °fj^e*^^^. 
cxprefsly  prdiibits  fuch  connections.'     At  moft  flie  can  onlycj. 
he  laid  to  embark  in  a  frelh  war  in  defence  of  another  people's 
caufe. 

But  I  here  fuppofe  thefc  new  allies  to  have  fome  plaufible 
grounds  for  taking  up  arms,  and  tliat  the  nation  in  qucftion  has  juft 
andfubftantialreafonsforfupportingtheminthe  conteft.  Others 
wife,  to  unite  with  them  juft  as  they  are  entering  on  the  war  or 
when  they  have  already  commenced  hoftilities,  would  be  evi« 
dently  feekine  a  pretext  to  elude  the  treaty  of  pcace^  and  no  bet^^ 
ter,  in  fad,  than  an  artful  and  perfidious  violation  of  it.  ^  .^ 

It  is  of  great  importance  to  draw  a  proper  diftinttion  between  Why  a  di* 
a  new  war  and  the  breach  of  an  exiiling  treaty  of  peace,  bccaufe  A»ndfan  a 
the  rights  acquired  by  fuch  treaty  ftill  fubfiil  notwithftanding  the  u-tv?  ™„*f 
tiew  war ;  whereas  they  are  annulled  by  the  rupture  of  the  treaty  new  war 
cm  which  they  were  founded.     It  is  true,  indeed,  that  the  party  ^''<^  > 
who  had  granted  thofe  rights,  does  not  fail  to  obilrudk  the  exerf  Ih^^^^Jr. 
rife  of  them  during  the  courfe  of  the  war,  as  far  as  lies  in  his 
power, — and  even  may,  by  the  right  of  arms,  wholly  deprive  his 
enemy  of  them,  as  well  as  he  may  wreft  from  him  his  other  pof« 
fellions.     But  in  that  cafe  he  with-holds  thofe  rights  as  things 
taken  from  the  enemy,  who,  on  a  new  treaty  of  peace,  may  urge 
the  reftitution  of  them.    In  negotiations  of  that  kind',  there  is  a 
material  difference  between  demanding  the  reftitution  of  what  we 
were  poflefled  of  before  the  war,  and  requiring  new  conceflions: 
i  little  equality  in  our  fucceflcs  entitles  us  to  infift  on  the  former, 
whereas  nothing  lefs  than  a  decided  fuperiority  can  give  us  a 
Bbim  to  the  lateen    It  often  happens,  when  nearly  equal  fuccefs 

has 
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has  attended  the  arms  of  both  parties,  that  the  belligerent  powers 
agree  mutually  to  reftore  their  conquefts,  and  to  replace  every 
thing  in  its  former  ftatc.  When  this  is  the  cafe,  if  the  war  in 
Urhich  they  were  engaged  was  a  new  one,  the  former  treaties  ftili 
fubfid :  but  if  thbfe  treaties  were  broken  by  taking  up  arms  a  fe- 
cond  time  for  the  fame  fubicft)  and  an  old  war  was  reviredi 
they  remain  void  ;  fo  that,  if  the  parties  wiOt  they  ihould  again 
take  effk£t|  they  mud  exprefsly  fpecify  and  confirm  thefh  in  £eir 
new  treaty. 

The  queftion  before  us  is  highly  important  in  another  view  al- 
io,— that  is,  in  hs  relation  to  other  nations  who  may  be  intereft- 
cd  in  the  treaty,  inafmuch  as  their  own  affairs  require  them  to 
maintain  and  enforce  the  obfervance  of  it.  It  is  of  the  utmoft 
confequence  to  the  guarantees  of  the  treaty,  if  there  are  any,— 
and  alfo  to  tl\e  allies,  who  have  to  difcover  and  afcertain  the 
cafes  in  which  they  are  bound  to  furnifli  affiftance.  Finally, 
he  who  breaks  a  folemn  treaty  is  much  more  odious  than  the 
other  who,  after  making  an  ill-grounded  demand,  fupporis  tt 
by  arms.  The  former  adds  perfidy  to  injuflice  :  he  ftrikes  at  die 
foundation  of  public  tranquillity ;  and  as  he  thereby  injures  a!! 
nations,  he  affords  them  juft  grounds  for  entering  into  a  confe- 
deracy in  order  to  curb  and  rcprefs  him.  Wherefore,  as  wc 
ought  to  be  cautious  of  imputing  the  more  odious  charge,  Grc- 
tius  juftly  obferves,  that,  in  a  cafe  of  doubt,  and  where  the  re- 
currence to  arrils  mjy  be  vindicated  by  fome  fpccious  pretext 
rciling  on  a  ne*v  ground,  "  it  is  better  that  we  fhould,  in  the 
**  conduft  of  him  who  takes  up  arms  anew,  prefumc  f.mpl:  i:> 
'^  juilice,  unaccompanied  by  perfidy,  than  account  him  at  once 
•*  guilty  both  of  perfidy  and  injullice*." 
C  4^  jutlifiablc  felf-dcfcncc  is  no  breach  of  the  treaty  of  peace.    I: 

j'lLrii'uhle  \fx  a  natural  right  wliich  wc  cannot  renounce  :  and  in  prcmilin;; 
^  i!''b!*cai^h  ^^  ^'^'^  "^  peace,  we  only  promife  not  to  attack  without  cvat, 
Tt'.hc  irca- nnd  to  abltain  from  injuries  ani^  violence.  But  there  arc  two 
V-  modcv^  of  defending  our  pcrfons  or  our  property  :  fc">metimcs  the 

violence  oilcred  to  us  will  admit  of  no  other  remedy  than  the  a- 
trilon  of  open  force  ;  and  under  fuch  circ  umdanccs  we  mr.v 
l.:vvt"ully  have  recourfe  to  it.  On  other  occafions  we  may  OJtri.i 
r^drefs  for  tlic  damage  and  irjury  by  gentler  method>-,  ar.d:^ 
tiiele  we  ought  of  courfc  to  give  the  preference.  Such  is  tk 
rule  of  conduct  which  ouglit  to  be  obfervcd  by  two  natior.5  tb: 
uvc  dclirous  of  mainruinir.g  per*cc,  v/hencv^r  the  fubjcdts  of  cither 
have  liappcned  to  break  out  into  any  acl  of  violence.  Pr:- 
ftnt  force  is  checked  and  rjpeikd  by  force,  liut  if  tl.cr?  :• 
ouellion  ot  cbtainii;;^  reparation  ci  the  damage  done,  rc::e:ii.'r 
"-vith  adequate  fatiifadtion  ft^r  the  olTenec,  we  n:i:fl.  ::;7i;  '■' 
tlif  Ibvereign  of  tlie  <.!cllnr>iients  ;  wc  niuit  not  purfuc  them  in- 
to \:h  deminions,  or  ]ia\c  recourfe  to  arms,  nnlefs  he  has  rffuf- 
Cil  U)  do  us  ju.titc.  If  wc  have  realbn  to  fear  that  the  orilrJ- 
eii>  will  cU-.-pc, —  as,  for  i;i:lance,  if  a- band  of  unkno'.v:i  p;.'t- 
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Ibnt  horn  a  neigliixMiring  country  have  made  an  irruption  into 
tmr  tcfiitor?,— we  are  authorifea  to  purfue  them  with  nn  armed 
force  into  tneir  own  country,  until  they  be  feized  :  and  their  fo- 
verdfln  cannot  confidcr  our  conduct  in  any  other  light  than  that 
of  juft  and  lawful  felf-dcfence>  provided  we  commit  nohodilitics 
■gainft  innocent  perfont* 

When  the  principal  contraAing  party  has  included  his  allies     §44- 
in  the  tieatjt  their  caufe  becomes,  in  this  rcfpcft,  infeparabie  ^^^i^^a 
from  his;  and  they  are  entitled,  equally  with  him,  to  enjoy  all  a.-couDtol 
ihe  conditiona  eflcntial  to  a  treaty  of  peace  \  fo  that  any  ad,  aUick 
vUcbi  if  committed  againft  himiclf,  would  be  a  breach  of  the 
Ucaty^  ii  no  lefs  a  breach  of  it,  if  committed  againft  the  allies 
wlKMa  he  has  caufed  to  be  included  in  his  treaty.     If  the  injufy 
be  done  to  a  new  ally,  or  to  one  who  is  not  included  in  the 
maty,  it  may  indeed  furnifh  a  new  ground  for  war,  but  is  no 
laMjBtgement  of  the  treaty  of  peace. 

The  fecond  way  of  breaking  a  treaty  of  peace  is  by  doing  any     §  4^ 
Aing  contrary  to  what,  the  particular  nature  of  the  treaty  ^r^- *'.  J^^JJJ 
^wrea*    Thus  every  procedure  that  is  inconfiftcnt  witli  the  rules  hy  wUt  is 
mhiCDdlhipf  is  a  violation  of  a  treaty  of  peace  which  has  been  c  ntrmry  r« 
concluded  under  the  exprefs  condition  of  thenceforward  living  in  J^  f»rt*^u* 
amity  and  good  underilanding.  To  favour  a  nation's  enemies, —      o^^uic. 
to  give  harfli  treatment  to  her  fubje&s, — to  lay  unneceflary  re- 
fin&ions  on  her  commerce,  or  give  another  nation  a  preference 
over  her  without  reafon, — to  remfe  aififting  her  with  proviHons, 
which  (he  ia  willing  to  pay  for,  and  we  ourfclves  can  well  fpare, 
—CO  proteA  her  fa£lious  or  rebellious  fubje£ls, — to  afford  them 
an  afylum, — all  fuch  proceedings  arc  evidently  inconfiftcnt  with 
the  laws  of  friendftiip.     To  this  lift,  may,  according  to  circum- 
ftances,  be  alfo  added — the  building  of  fortrciles  on  the  frontiera 
of  a  ftatcy*— ezprefting  diftruft  againll  her,  — levying  troops,  and 
vcfafing  to  acquaint  her  with  the  motives  for  fuch  ftep,  &c.   Butf 
in  affording  a  retreat  to  exiles, — in  harbouring  fubic£ls  who 
chafe  10  quit  their  country,  without  any  intention  of  injuiing  it 
Vy  their  departure,  and  folely  for  the  ndvaniage  of  their  private 
wuriy — in  charitably  receiving  emigrants  who  depart  from  their 
oonntry  with  a  view  to  enjoy  liberty  of  confcience  el fe where,— 
tbeie  is  nothing  inconfiftcnt  with  the  charaQer  of  a  friend.  The 
private  laws  of  friendfliip  do  not,  according  to  the  caprii  e  of 
onr  friends,  difpenCe  with  our  obfcrvance  of  the  common  duties 
of  humanity  which  we  owe  to  the  reft  of  our  fpccics. 

Laftiy,  the  peace  is  broken  by  the  violation  of  any  of  the  ex-     &  4$, 
fidk  articles  of  the  treaty.     This  third  way  of  breaking  it  is  the  *:  ^T*^ 
flMa  decifive,  the  leaft  fufceptible  of  quibble  or  cvafion.     Who-  ^y  «"c^ 
'  fails  in  his  engagements  annuls  the  contracl,  as  far  as  de- 
la  on  him: — thu  cannot  admit  of  a  doubt. 

Bot  ic  b  aiked,  whether  the  violation  of  a  fingle  article  of  the     f  47. 

CraiCj  can  operate  a  total  rupture  of  it  ?    Some  writers  *,  here  T^^^*^ 
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between  die  articles  tliat  are  conneSrf 
diole  that  dand  detached  and  feponit 

^_       ,, , tf  Mum^h  the  treaty  be  violated  in  the 

oetaraed  tttides.  the  peace  he^'crthekft  dill  fubGils  with  reTpcA 
to  the  ochen*  Bat^  to  met  the  opmmn  of  Grotiy?  3ppe4n  err* 
dently  Connded  on  the  nature  and  fpirie  of  ireaties  of  peace. 
That  great  man  (aft  that  all  the  articles  of  one  znd  the  tunc 
treaty  are  conditionally  ioehided  in  e^ach  ocher^  as  if  each  of  rk 
contraAing  parties  had  formally  faid,  ^^  I  will  do  ftich  or  fuch 
"  thingf  pronded  that,  on  jmr  part,  you  do  fo  and  fo  *:*'  wi 
lie  joffllj  add%  that,  irfita  it  is  defigned  that  the  engagement 
flau  not  be  tberdir  rendered  Lnc:lfe£tual,  this  etpTefs  chufe  h 
xnferted} — tha^  **U)oim^  anyone  of  the  anicles  of  the  treaty  may 
••  hropen  to  be  Tiohued,  the  others  (hall  neTCTtbelcfs  fubfiil  in 
"  full  force.**  Such  an  agreement  may  unqtieftionably  be  made. 
It  may  likewifc  be  agreed  that  the  violation  of  one  arttde  fliait 
only  annul  thofc  correfponding  to  it,  and  which,  aa  it  wer^  eoa* 
ftitute  the  equivalent  to  it.  But  if  this  claufe  be  not  eipitfily  ii- 
ferted  in  the  treaty  of  peace*  the  viohition  of  a  fingle  aracle  old- 
throws  the  whole  treaty,  as  we  hare  proved  above,  in  fpeakim  tf 
treaties  in  general  (Book  II.  §  202)  • 
<  4<*  It  is  equally  nugatory  to  attempt  maUng  a  di^odkm  in  diii 

diftlnaion  inftancc  between  the  articles  of  greater  and  thofeof  lefieriofoit- 
may  here  ancc.  According  to  ftrift  joitice,  the  viohtioii  of  the  moft 
be  made  be-  trifline  articU  dilpenfes  the  injured  party  from  the  obfervance  of 
mwcVnd  ^®  Others,'  fince  they  arc  all,  as  wc  have  fccn  above,  conncflcJ 
with  each  other,  as  fo  many  conditions.  BeGdes,  what  a  foarce 
of  difputcs  will  fuch  a  diftinftion  lay  open  !  — Who  (hall  deter- 
mine the  importance  of  the  article  violated?— We  may,  how- 
ever, aflcrt  with  truth,  that,  to  be  ever  ready  to  annul  a  treaty 
on  the  flighted  caufe  of  complaint,  is  by  no  means  confonant  to 
the  reciprocal  duties  of  nations,  to  that  mutual  charitv,  that  lore 
of  peace,  which  (huuld  always  influence  their  condud. 

In  order  to  prevent  fo  ferious  an  inconvenience,  it  is  ptudcnt 
Penalty  an-  ^q  agree  ou  a  penalty  to  be  fufFered  by  the  party  who  violates 
the  vioU-  ^"y  of  ^'^^  ^cfs  important  articles :  and  then,  on  his  fubmittiog 
to  the  penalty,  the  treaty  ftill  fubfifts  in  full  force.  In  like  man- 
ner, there  may,  to  the  violation  of  each  individual  article,  be  an- 
nexed a  penalty  proportionate  to  its  importance.  We  have  treat- 
ed of  this  fubjet^  in  our  remarks  on  truces  (Book  III.  §  243)1 
to  which  we  refer  the  reader. 

Studied  delays  are  equivalent  to  an  exprefs  deniaU  and  diftr 
from  it  only  by  the  artifice  with  which  he  who  praftifcs  them 
fecks  to  palliate  his  want  of  faith  :  he  adds  fraud  to  perfidy,  and 
aftually  violates  tlie  article  which  he  Ihould  fulfil. 

But  if  a  real  impediment  (land  in  the  way,  time  muft  be  allow- 
ed ;  for  no  one  is  bound  to  perform  impoflibilities.  And  for  the 
fame  rcafon,  if  any  unfurmountable  obitacle  (liould  render  tbc 
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execution  of  aa  article  not  only  impra£licable  for  the  prefent* 
but  forever  impoffibley  no  blame  is  imputable  to  him  who  had 
engaged  for  the  performance  of  it ;  nor  can  his  inability  furnifli 
the  other  party  with  a  handle  for  annuUiog  the  treaty  :  but  the 
latter  ihould  accept  of  an  indemnification,  if  the  cafe  will  admit 
of  it,  and  the  indemnification  be  praflicable.  However,  if  the 
thing  which  was  to  have  been  performed  in  purfuance  of  the  ar- 
ticle in  queftion  be  of  fuch  a  nature,  that  the  treaty  evidently 
appears  to  have  been  concluded  with  a  fole  view  to  tliat  particu- 
lar thing,  and  not  to  any  eouivalenr,-— the  intervening  impolfi- 
bilitv  undoubtedly  cancels  tiie  treaty.  Thus^  a  treaty  of  pro- 
tcdion  becomes  void  when  the  protedor  is  unable  to  afford  the 
promifed  prote&ibn,  although  his  inability  does  not  arife  from 
any  fault  on  his  part.  In  the  fame  manner  alfo,  whatever  pro- 
mifcs  a  fovercign  may  have  made  on  condition  that  the  other 

Crty  fliould  procure  him  the  reftoratlon  of  an  important  town, 
is  releafed  from  the  performance  of  every  thing  which  he  had 
prom^ficd  as  the  purchaie  of  the  recovery,  if  he  cannot  be  put  in 
pofleflion.^  Such  is  the  invariable  rule  of  juftlce.  But  rigid 
jufticc  is  QOt  always  to  be  infilled  on : — peace  is  fo  efTential  to 
the  welfare  of  mankind,  and  nations  are  fo  (Iridly  bound  to  cut- 
tivate  it,  to  procure  it,  and  to  re-e(labli(h  it  when  interrupted, 
— that,  whenever  any  fuch  obllncles  impede  the  execution  of  a 
treaty  of  peace,  we  ought  ingenuoufly  to  accede  to  every  reafon- 
able  expedient^  and  accept  of  equivalents  or  indemnifications, 
rather  than  cancel  a  treaty  of  peace  already  concluded,  and  again 
have  recourie  to  arms.  ^ 

We  have  aheadv  in  an  exprefs  chapter  (Book  11.  Chap.  VI.)     i  S^^* 
examined  holir  and  on  what  occafions  the  atlions  of  fubjedts  may  ^^^^^^.'^^ 
be  imputed  to  the  fovereign  and  the  nation.    It  is  by  that  cir-  cyof  peac«: 
cumftance  we  mud  be  guided  in  determining  how  far  the  pro-  ^J  ^^^  '^^ 
ceedings  of  the  fubje£ls  may  be  capable  of  annulling  a  treaty  of  ^^^* 
peace.     They  cannot  produce  fuch  efFe£t  unlefs  fo  far  as  they 
are  imputable  to  the  fovereign.     He  who  is  injured  by  the  fub- 
jecls  of  another  nation,  takes  fatisfaclion  for  the  offence,  himfelf, 
when  he  meets  with  the  delinquents  in  his  own  territories,  or  in 
a  free  place,  as,  for  inltancc,  on  the  open  fea ;  or,  if  more  agree- 
able to  him,  he  demands  judice  of  their  fovereign.     If  the  of- 
fenders are  refraftory  fubjccls,  no  demand  can  be  made  on  their 
ibvereign ;  but  whoever  can  fcize  them,  even  in  a  free  place, 
executes  fummary  judice  on  them  himlelf.     Such  is  the  mode 
obiervcd  towards  pirates  :  and,  in  order  to  obvintc  all  mifuiidcr« 
ftaiidings,it  is  generally  agreed  that  the  fnnie  treatment  he  ^ivc:i 
to  all  private  individuals  who  commit  acts  of  hoilility  wiihju: 
being  able  to  produce  a  ccmmifTion  f.om  their  fovereign. 

The  a£lions  of  our  allies  arc  (lill  Icfs  imputable  to  us  than  thofe     $  ^\ 
of  our  fubje£^s.     The  infractions  of  a  treaty  of  price  by  .lilic  i,  ^  ^>  **^ 
even  by  thofe  who  have  been  included  in  it,  or  who  joined  in  it 
ai  principals,  can  therefore  produce  no  rupture  of  it  except  with 
regard  tu  themfelvesi  and  do  not  affeci  it  in  what  cjncei::s  tlu-ir 
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ally,  whoy  on  his  part,  religioufly  obfervet  hts  engagements. 
"With  refpefl;  to  him,  the  treaty  fubfifts  in  full  force,  proridcd 
he  do  not  undertake  to  fupport  the  caufe  of  thofe  perfidious  al- 
lies. If  he  fumifhes  them  with  fuch  a(Eftance  as  he  cannot  be 
bound  to  give  them  on  an  occafion  of  this  nature,  he  efpoafes 
their  quarrel,  and  becomes  an  accomplice  in  their  breach  of 
faith.  But  if  he  has  an  intereft  in  preventing  their  ruin,  he  xnay 
interpofe,  and,  by  obliging  them  to  make  every  fuitable  repara- 
tion, fave  them  from  an  oppreffion  of  which  he  would  himfcif 
collaterally  feel  the  eflPefts.  It  even  becomes  an  a£l  of  jufticeio 
undertake  their  defence  againft  an  implacable  enemy  who  wiD 
not  be  contented  with  an  adequate  fatisradion. 
$  54-  When  the  treaty  of  peace  is  violated  by  otie  of  the  contrafting 
'ff^^d^d^^  parties,  the  other  has  the  option  of  either  declaring  the  treatjr 
party  a-  "^"  ^"^  ^oid,  or  allowing  it  (lill  to  fubfifl:  t  for  a  contraft  which 
gainft  him  contains  reciprocal  engagements,  cannot  be  binding  on  him  with 
^**°  ^^^  refpeft  to  the  party  who  on  his  fide  pays  no  regard  to  tfie  fame 
treaty!  ^  contrafl.  But  if  ne  chufes  not  to  come  to  a  rupture,  the  trcary 
remains  vaUd  and  obligatory.  It  would  be  abfurd  that  he  who 
had  been  guilty  of  the  violation  fhould  pretend  that  the  agree- 
ment was  annulled  by  his  own  breach  of  fiiith :  this  would  in- 
deed be  an  eafy  way  of  (baking  off  engagements,  and  would  Tv- 
duce  all  treaties  to  empty  formalities.  If  the  injured  party  be 
willing  to  let  the  treaty  fubfift,  he  may  either  pardon  the  in- 
fringement,—  infiil  on  an  indemnification  or  adequate  fatisfac- 
tion,i— or  difcharge  himfelf,  on  his  part,  from  thofe  engagemciu^ 
corrcfponding  with  the  violated  article, — thofe  promifes  he  h:\il 
made  in  conliderarion  of  a  thing  which  has  not  b^eii  nerfonned 
But  if  he  determines  on  demanding  a  jufl  indemnificatioii,  jnil 
the  party  in  fault  refufeS  it,  then  the  treaty  is  necffTiTily  broken, 
and  the  injured  party  has  a  very  jufl  cauie  for  takiiij^  up  jltx^ 
again.  And  indeed  this  is  generally  the  cafe  j  for  it  feldom  hap- 
pens that  the  infraflor  will  fubmit  to  make  reparation,  and  there* 
by  acknowledge  himfcif  in  fault. 


C  H  A  l\     V. 


()/':/:£  Ri^ht  of  EmbalJ'y^  or  the   Rl^fit  of  fcyidlng  and  tediv:^-* 
public  ATiK-Jins. 

<j  ^5.  TT  is  neceflary  that  nations  fliould  treat  and  hold  intercourfe 
?:  is  necef-  X  together,  in  order  to  promote  their  interefls, — to  avoid  in- 
nationffbe  j^^ing  each  Other,  —  and  to  adjufl  and  terminate  their  difputes. 
enabled  to  And  as  tliey  all  lie  under  the  indifpenfable  obligation  of  giving 
treat  and  their  confent  and  concurrence  to  whatever  conduces  to  the  gene- 
^i!JTo«.'  "^  advantage  and  welfare  (Prelim.  §  13)— of  procuring  the 
tfcer.  means    of    accommodating   and  terminating   tlicir   didcrenc'ci 
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(Book  II.  §  323^  &c.) — and  as  each  has  a  richt  to  circrf  thing 
which  her  prcfcrvation  requires  (Book  I.  §§  18)  —  to  every  thing 
which  can  promote  her  pcrfe^ion  without  injuring  others  (ibid. 
i  23},  as  atfo  to  the  nee  elTary  roeans  of  fulfilling  her  duties^  — 
it  rcfults  from  the  premillcs,  diat  each  nation  is  at  once  pofTcffbd 
of  the  right  to  treat  and  communicate  with  others,  and  bound 
by  reciprocal  ob1i|;ation  to  confent  to  fuch  communication  as  far 
ai  the  Gtuation  of  her  affairs  will  permit  her. 

But  nations  or  fovereign  dates  do  not  treat  together  immedi'-     {  id. 
atcly  ;  and  their  rulers  or  fovereigns  cannot  well  come  to  a  pC'^-?^j'Si« 
fonal  conference  in  order  to  treat  of  their  affairs.    Such  inter*  nVncyof 
views  would  often  be  impradicable  :  and,  exclufive  of  delays,  poblic  mi* 
trouble,  ezpcnfe,  and  fo  many  other  inconveniences,  it  is  rarely,  "'^*•"• 
according  to  the  obfervacion  of  Philip  dc  Commines,  that  any 
good  effe^  could  be  expeAed  from  them.     The  only  expedient, 
therefore)  which  remains  for  nations  and  fovereigns,  is  to  com- 
municate and  treat  with  each  other  by  the  agency  of  procurators 
or  mandatories) — of  delegates  charged  with  their  commands,  and 
Tcfted  with  their  powers, — that  is  to  fay,  public  mimjlers.    This 
ternif  in  its  more  extenfive  and  general  fenfe,  denotes  any  perfon 
totruiled  with  the  management  of  public  affairs,  but  is  more  par* 
dcularly  underflood  to  dcfignate  one  who  adts  in  fuch  capacity  at 
a  foreign  court. 

At  prefent  there  arc  feveral  orders  of  public  minifters,  and  in  • 
the  feqocl  ve  (hall  fpeak  of  them ;  but  whatever  difference  cuf-  . 
com  has  introduced  between  them,  the  eflential  chara£ter  is  com- 
mon to  them  all  1  I  mean  that  of  mmijiery  and,  in  fome  fort,  iy- 
prtfentative  of  a  foreign  power, — a  perfon  charged  with  the  com- 
mands of  that  power,  and  delegated  to  manase  his  afiairs  :  «ind 
that  quality  is  fufficient  for  our  prefent  purpole. 

Every  fotereign  ftate  then  has  a  ripht  to  fend  and  to  receive     §  f. 
public  minifters  i  for  they  arc  nccefliry  i'-Ilrumcnts  in  the  ma  ^^^^^7^"^ 
nat^ement  of  thofe  affairs  which  fovereigns  have  to  tranf^ict  with  ftat*-*(u  a 
eaih  other,  and  the  channels  of  that  correfpondcn<  e  which  they  ri^htto 
have  a  right  to  carry  on.     In  the  firil  chapter  of  this  work  may  J*^"*^.*'"* 
be  feen  who  are  thofe  fovereigns,  and  what  ihofc  independent  pu^ii^inl. 
itate>,  that  are  entitled  to  rai.k  in  the  great  focicty  of  nation;>.  mftcn. 
They  arc  the  powers  to  whom  belongs  the  right  of  embaffy. 

An  unequal  alliance,  or  even  a  tieaty  of  protcclion,  not  being      §  5^- 
incompatible  with  fovereignty  (Book  I.  §j  5,  6)— fuch  treaties  do^,",^*^^^ 
not  of  themfelves  deprive  a  (late  of  the  right  of  fending  and  re-  a  t  eaty  of 
ceiving  public  minifters.     If  the  inferior  ally  or  the  party  pro-  protcrtion, 
tttled  has  notexprefsiy  renounced  the  right  of  entertaining  c^n*^i^"^j- 
ncflions  and  treating  with  other  powers,  he  neceffarily  retains  thu  righu 
that  of  (ending  minifters  to  them,  and  of  receiving  their  nilnifters 
in  turn.     The  fame  rule  applies  to  fuch  vaifals  and  tributaries  as 
^e  nocfubje£ls  (Book  I.  §§  7,  8). 

Nay  more,  this  right  may  even  belong  to  princes  or  communi-  RijL/^^ 
ties  not  pofleffed  of  fovereign  power :  for,  the  rights  whofe  af-  ihc  priocct 
Icpiblaigc  conftitutes  the  plenitude  of  fovereignty,  are  not  indivi-  ^?^*'" 
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'  fible:  and  if,  l>y  tlic  conftUutlon  of  the  ftate^  by  the  coBccfSea 
of  the  (bfcreigny  or  by  refervatlons  which  the  fybje^s  have  made 
vidi  him,  a  prince  or  eommunity  remains  poflelTed  of  aoycmc 
of  thofe  righu  which  ufually  belong  to  the  fovereign  alone,  fiich 
prince  or  communhy  may  cxercife  it^  and  avail  themfdve^  of  it 
jn  all  itsefiefls  and  aU  its  natural  or  ncceCary  coofequencesi  im- 
lefs  they  have  been  forma !  I  y  e  x  ccp  ted .  Tho  ng  h  thi-  p  r i  nces  and 
,  flates  of  jthe  empire  are  dependent  on  the  ertipcror  nnd  the  em- 
pire, yet'thcT  ate  foverelgo  In  many  refpefts :  aod  m  the  cenfti- 
rations  of  {heemjiire  fecure  to  them  the  rl^htof  treating  widi 
'^  forcijgh  powers  and  contracting  alliances  with  them,  ihey  iticmi- 

"*.•  teftji^bly  nave  alfo  tfc^t  of  fending  and  receivlrtj^  puWIc  jniniftcn- 
'  TijTte  enilperprs,  indeed,  when  they  felt  ihemfclves  Me  to  cirry 
Aeir  pretenfions  vciy  hii;hi  have  fometimes  difputed  that  right, 
oratleaft  attempted  to  render  the  exerclfe  of  ii  fubjcif^  totk 
controul  of  their  fupreme  authority^-^inlifting  that  thdr  permit 
{ion  was  necelTary  to  give  it  a  fandion.  Biit  fince  the  peine  of 
Wcftphalla,  and  by  means  of  the  impdtal  tapirulations,'iliernKaofci 
and  flares  of  Germany  have  be^  able  to  triJibitaln'tlUteifluvcs  in 
the  poifeflion  of  that  right ;  and  they  haVe  feciired  to'  dieitnfeWci 
fo  many  other  rights,  that  the  empire  is  now'  cdnfidered  as  a  re- 
public of  fovereigrs. 
t^  60.  There  are  even  cities  which  are  and  which  acknowledge  diem- 
Citia  that  thcmfclvcs  to  be  in  a  ftate  of  fubje£Hon,  that  hive  nevenhclels 
right  of  *  "g'^^  *^  receive  the  miniftcrs  of  foreign  powers*  and  to  fend 
burner.  them  deputies,  fince  they  have  a  right  to  treat  with  them.  This 
latter  circumRancc  is  the  main  point  upon  which  the  whole  quef> 
tion  turns :  for  whofoever  has  a  right  to  the  end,  has  a  right  to  the 
means.  It  would  be  abfurd  Co  acknowledge  the  right  of  negoti- 
ating and  treating,  and  to  contelt  the  neceflary  means  of  doing  it. 
Thofe  cities  of  Switzerland,  fuch  as  Neufcliatel  jmd  Bicnnc, 
%vhich  have  the  right  of  banner,  have,  by  natural  confcquencc,  a 
right  to  treat  with  foreign  powers,  although  the  cities  in  qucuion 
be  fubjea  to  the  dominion  of  a  prince  :  for  the  tight  of  tannert 
or  of  arms,  comprehends  that  of  granting  fuccours  of  troops  *^, 
provided  fuch  grants  be  not  inconfillent  with  the  fcrvice  of  the 
prince.  Now,  if  thofe  cities  are  entitled  to  grant  troops,  they 
mufl  neccflfarily  be  at  liberty  to  liften  to  the  applications  made  to 
them  on  the  fubjedl  by  a  foreign  power,  and  to  treat  refpcfling  the 
conditions.  Hence  it  follows  that  they  may  alfo  depute  an  agent 
to  him  for  that  purpofe,  or  receive  his  minifters.  And  as  they 
are  at  the  fame  time  vefted  with  the  adminiftration  of  their  own 
internal  police,  they  have  it  in  their  power  to  infurc  refpeft  to 
fuch  foreign  minifters  as  come  to  them.  What  is  here  faid  of 
the  riglits  of  thofe  cities  is  confirmed  by  ancient  and  conilant 
praSice.  Ifowever  exalted  and  extraordinary  fuch  rights  may 
appear,  they  will  not  be  thought  ftrange,  if  it  be  conCdered  that 
thofe  very  cities  were  already  pofiefied  of  extenfive  privileges  at 

*  Sec  the  Iliftory  of  the  Helvetic  Coofedcrscy,  hy  M.de  WattCTiik. 
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cbe  time  when  their  princes  were  themfclves  dependent  on  the 
cmperors»  or  on  other  liege  lords  who  were  immediate  vafTals  of 
the  empire.  When  the  princes  (hook  ofF  the  yoke  of  Tsfialage, 
and  eftabliflied  themfelves  in  a  ftate  of  perfe£t  independence,  the 
confiderable  cities  in  their  territories  made  their  own  conditions  i 
andy  tnftead  of  rendering  their  fituacion  worfe,  it  was  very  natural 
that  they  ihould  take  advantage  of  the  exifting  circum (lances,  in 
order  to  fecure  to  themfelves  a  greater  portion  of  freedom  and 
happinefs.  Tlieir  fovcreigns  cannot  now  advance  any  pica  in 
objeflion  to  the  terms  on  which  thofe  cities  confcntcd  to  follow 
their  fortunes,  and  to  acknowledge  them  as  their  only  fuperiors. 

Viceroys  and  chief  governors  of  a  fovercignty  or  remote  pro-     §  61. 
Tince  have  frequently  uie  right  of  fending  and  receiving  public  JJ*"^*]^  ^ 
miniflers ;  but,  in  tnat  particular,  thev  a£l  in  the  name  and  bjr     ^^''   ^ 
the  authority  of  the  ibvereign  whom  tficy  rcprefcnt,  and  whole 
rights  they  exercife.    Tliat  entirely  depciuU  on  the  will  of  the 
mailer  by  whom  they  are  delegated.     The  viceroys  of  Naples, 
the  goreroors  of  Milan,  and  the  governors-general  of  the  Nether- 
lands for  Spain,  were  invefted  with  fuch  power. 

Tlie  right  of  embafl'y,  like  all  the  other  rights  of  fovereignty,     ^62' 
originally  rcGdes  in  the  nation  as  its  principal  and  primitive  fub-  ^"^*"^" 
jccT.    During  an  interregnum,  the  exercife  of  that  right  reverts  J*i„„  "„  *? 
to  the  nation,  or  devolves  on  thofe  whom  the  laws  have  invelted  the  rcgciict 
with  che  regency  of  tlic  ftate.    They  may  fend  miniilers  in  the  ^ur.i.jtaii 
fame  manner  as  the  fovtrci>;n  ufed  to  doj  and  thefe  minifters^'^'** 
poflels  the  fame  rights  as  were  enjoyed  by  thofe  of  the  fovereign. 
Tlie  republic  of  Poland  fends  embauadors  while  her  throne  is  va- 
cant i  nor  would  (be  fuffer  that  they  Ihould  be  treated  with  lefs 
TcfpeA  and  conCderation  than  thofe  who  are  fent  while  (he  has 
a  king.     Cromwell  efie£kually  maintained  the  embaffadors  of 
England  in  tlie  fiune  rank  and  refpcdability  which  they  poflefled 
uader  the  regal  authority. 

^  Such  being  the  righu  of  nations,  a  fovereipi  who  attempts  to  ^  61. 
hinder  another  from  fending  and  receiving  public  miniftcrs,  does  of  him  who 
him  an  injury,  and  otFends  againft  the  law  of  nations.  It  is  at-  ||^^cH!/tre 
tai  king  a  nation  in  one  of  her  moft  valuable  rights,  and  difputing  exercife  of 
her  title  to  that  which  nature  herfelf  gives  to  every  independent  tt^  riwht  J 
ibciety :  it  is  oiFering  an  infult  to  nations  in  general,  and  tearing  «^»*»^J' 
afunder  the  tics  by  which  they  arc  united. 

But  thift  is  to  be  underftood  only  of  a  time  of  peace  :  war  intro-     ^  64. 
duces  other  rights.    It  allows  us  to  cut  off  from  an  enemy  all  his  ^'^*^t  *«  «^ 
refources,  and  to  hinder  him  from  fending  miniilers  to  folicit  af-  I'h]l*^j}-^,'^ 
Cilance.    1  here  are  even  occafions  when  we  may  retufe  a  paflage  m  t.me  at 
to  the  minifters  of  neutral  nations,  who  are  going  to  our  enemy,  wv. 
We  are  under  no  obligation  to  allow  them  an  opportunity  of 
perhaps  conveying  him  uiielligcace  of  a  momentous  nature,  and 
concerting  with  him  the  means  of  giving  him  aliiftance,  dec. 
1'his  admits  of  no  doubt,  for  icftance*  in  the  cafe  of  a  bcfieged 
town.     No  right  can  auihorife  the  minifter  of  a  neutral  powcr^ 
or  any  other  perfon  whatfgcver,  to  enter  the  place  without  tho 
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.  h^^^femknt.  But,  in  order  to  avoid  giving  ftffenec  hi  fo«-i 
iieignst  good  reafons  mud  be  alleged  for  refufing  to  let  their  mi-» 
nUlcrs  pafa :  aod  with  fach  reafons  they  muft  reft  faelsfiect,  if 
thej  are  difpofeii  to  remaui  neuter*  Sometimes  even  a  parage  is 
pefufcd  to  fufpefted  muiifters  in  crktcal  and  dsbiotis  |im3urtflp 
although  there  do  not  cxifl  any  open  war.  But  this  n  a  deliote 
proceeding,  which,  if  not  jyllifi^ii  by  reafons  Aat  arc  pcrf^ftly 
fattsfadoiy,  producer  an  acrimony  that  eafi  I y  degenerates  intoaa 
open  rupture- 
I  ^-  As  nations  arc  obliged  to  correfpond  together,  ro  attend  to  the 

1m  mtL  propofals  and  demands  made  to  them^  to  keep  open  a  f^ee  and 
2^J*'     fafc  channel  of  communication  for  the  purpofe  of  mutuaUy  nw* 
JJJJ^I^  dcrftanding  each  other's  views  and  bringing  their  difputes  lo  221 
I w«hn4  accommodation, —  a  fovercign  cannot^  without   very  parEtculit 
reafons,  refufc  admitting  and  hearing  the  mimftcr  of  a  frtendly 
powerj  or  of  one  with  whom  he  is  at  peace.     But  in  <^fe  there 
De  reafons  for  not  admitting  him  inlo  the  lie«rt  of  che^eomryi 
he  may  notify  to  him  that  lie  will  fend  proper  perfitMi^  10'iKCl 
.him  at  an  appointed  place  mi  the  frcmtiert  rnere  to  liear  lAi  pio* 
pblals.    It  then  becomes,  the  foreign  mioifter's  dvty  to  ftOp  at  ibo 
phce  afligned:  it  is  fufficient  that  he  obtains  a  hcatiagv  tbrf 
beim  the  ntmoft  that  he  has  a  right  toitapeft« 
{  se.         Ine  obUgation,  however,  does  not  eatend  fc  £ar  na to^bdads 
f  refident  that  of  furoring  at  all  times  the  refidenoe  of  perpetual  miaifltni 
'^^^"'    who  are  defirous  of  remaining  at  the  foveveicn^  coortt  aldioagh 
Uiey  have  no  bufinefs  to  tranlaJ^  with  him.   It  is  natural,  indeed|  - 
and  perfcdly  conformable  to  the  fentiments  which  nations  ought 
mutually  to  entertain  for  each  other,  thata  friendly  reception  (honU 
be  given  to  thofe  refident  minifters,  when  there  is  no  inconvenience 
to  be  apprehended  from  their  ftay.  Qut  if  there  exiit  an jf ubftantisd 
reafon  to  the  contrary,  the  advantage  of  the  ftate  undoubtedly 
claims  a  preference  i  and  the  foreign  foyereign  cannot  take  it  amifi 
if  his  minifter  be  requefted  to  withdraw,  when  he  has  fulfilled  ths 
objeflof  his  commifGon,or  whenhehasnot  an  y  bufinefs  to  tranfaA. 
Tnc  cuftom  of  keeping  cvcry-wherc  minifters  conftantly  refident 
is  now  fo  firmly  eftabliihed,  that  whoever  (hould  refufe  to  con- 
form to  it,  muft  allege  very  good  reafons  for  his  condud,  if  he 
wifhes  to  avoid  giving  oiience.    Thefe  reafons  may  arife  from 
particular  conjunctures  \  but  there  are  alfo  ordinary  reafons  ever 
fubfifling,  and  fuch  as  relate  to  the  conftitution  of  a  government 
and  the  ftate  of  a  nation.     Republics  would  often  have  very 
good  reafons  of  the  latter  kind,  to  excufe  themfehres  from  con- 
tinually fufFering  the  refidence  of  foreign  minitters,  who  corrupt 
the  citizens, —  gain  them  over  to  their  (paflers,  to  the  great  de- 
triment of  the  republic, —  and  excite  and  foment  parties  in  the 
ftate,  &c.     And  even  though  no  other  evil  flu>uld  arife  from 
their  prefence  than  that  of  infpiring  a  nation,  originally  plainj[^ 
frugal,  and  virtuous,  with  a  tafte  for  luxury,  the  thirft  of  gain, 
and  the  manners  of  courts,-^  that  alone  would  be  more  than  fuf- 
ficient to  juftify  the  conduct  of  wi(c  and  provident  rulers  in  dif* 
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■iifingtbem.  ThePolHh  gorernnent  is  not  fen^l  of  rcfident 
minifteit ;  and  indeed  their  intrigoet  with  the  members  of  the. 
diet  have  fomtflied  but  too  many  Teafonf  for  leeping  them  at  a 
diftance.  In  the  tTar  of  1666,  a  nuncio  publicly  complained  in  the 
open  diet,  of  the  French  embaflador't  nnneceflarilT  prolonging 
his  ftay  in  Poland,  and  declared  that  be  onght  to  be  confidcrcd 
as  a  fpy.  In  1668,  other  members  of  thar  TOdy  moved  for  a  law 
to  rqfi^te  the  length  of  time  that  an  embaflador  (hould  be  al* 
lowed  to  remain  in  the  kingdom  *. 

The  greater  the  calamities  of  war  are,  the  more  it  is  incmn-.  j  67. 
bent  on  nations  ro  preienre  means  for  putting  an  end  to  it.  Hence  How  the 
it  becomes  neaiftry,  that,  even  in  the  midft  of  hoftilitics,  theyJJ^^^*^ 
be  at  liberty  to  fond  minifters  to  each  other,  for  the  porpofe  of ,,« tob/ 
miking  overtun:s  of  peace,  or  propofals  tending  to  moderate  the  •dmined, 
tnmfpons  of  hoftile  rage.  It  is  true,  indeed,  that  the  minifter 
of  an  enemy  cannot  come  without  permiffion ;  accordingly  a  paflf- 
|Kirt  or  fafe-conduA  i»a(ked  for  him,  either  through  the  intenren- 
tion  of  fome  common  friend,  or  by  one  of  thofe  meffengers  who  are 
protefied  by  the  laws  of  war,  and  of  whom  we  (hall  fpeak  in  the 
Kqod,— I  mean  a  trumpeter,  or  drummer.  It  is  true  alfo,  that, 
for  fttbftantial  reafons,  the  fafe-condud  may  be  refufed,  and  ad- 
miflfen  denied  to  the  mintfter.  But  this  liberty,  which  is  autho- 
rifed  by  the  care  that  every  nation  is  bound  to  ocilow  on  her  own 
fiifery,  ft  no  bar  to  our  laving  it  down  as  a  general  maxim,  that 
we  are  not  to  refufe  admitting  and  hearin}r  an  enemy's  mini« 
Aer;  that  is  to  faj,  that  war  alone,  and  of  itfelf,  is  not  a  fiifH- 
cioBt  rpafon  for  refufmg  to  hear  any  propofal  coming  from  an 
endnys  but  tfiat,  to  warrant  fuch  refufal,  there  muft  exift  fome 
reafim  of  a  particular  nature,  and  which  reits  upon  very  good 
fTOiindf%— -as,  for  inftance,  when  an  artful  and  defigning  enemy 
Eat  by  hit  own  conduct  given  us  juft  caufc  to  apprehend  that 
hii  only  intention,  in  fending  his  mini(tcr<i  and  malun^  propofals 
is  to  difunite  the  members  of  a  canfcderacy>  to-  lull  them  into 
lecnrity  by  holding  out  falfe  appearances  oi*  peace,  and  then  to 
overpower  them  by  furprifc. 

Before  we  conclude  this  chapter,  it  will  bf  proper  to  difcufs  a     (  St. 
cekbrated  queftion,  which  has  been  often  dtrbarcd.     It  i**  alkcd  ^.'*^^* 
whether  foreign  nations  may  receive  the  cmbafladors  and  other  ^J^^br  re- 
minifters  of  a  ufurper,  and  fend  their  minilter^  to  him.     Incciv«bf  <«^- 
ihis  particular,  foreijjn  powers  take  for  their  rule  the  circum-«'f«>**« 
ftatice  of  aAual  pofleflton,  if  the  intcreft  of  their  afFai^s  fo  re-*  "^■'P^- 
OQire:  and  indeed  there  cannot  be  a  more  certain  rule,  or  one 
tnat  is  nrare  agreeable  to  the  law  of  nations  and  the  indcpcn- 
toicy  of  flates.    As  foreigners  have  no  right  to  interfere  in  the 
domeftic  concerns  of  a  nation,  they  are- not  obli^*d  to  canvas 
and  fcnitinife  her  conduct  in  the  management  or*  tnem,  in  order 
to  determine  how  far  it  is  either  juft  or  unjuft.     *   '  .y  may,  if 
they  think  proper,  fuppofe  the  ri^lit  to  be  annexed  10  liie  poUef- 
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£on«'  Wlwsn  a  nation  Has  cspdicd  h^rhvm^^oihcr  powcii, 
irlio  49  ot'^  chafe:  co  deckie  uM^itifl  hct  and  to  tillt  the  coit- 
^ueiices  of  her  enmity  or  open  boil ilkv,  confidcr  Iicr  cheDccfo;^ 
Waurd  at  a  free  md  foverdgn  (IdtCi  wicfiout  tai^ng  on  thciukkei 
to  detemiioe  whether  £be  has  adtd  jtiilly  in  withdmwiog  from 
)ier  i^l^giance  to  the  prince  by  whom  ihe  was  govirmed,  Cardiir 
nal  Maam^o  received  Lockharlt  wham  Cromwell  iiad  Tetit  2s  cai* 
Isaflador  fionl  the  republic  of  England,  antl  reiurcd  iq  ice  ot^ 
Inns  Charles  the  Sccoiid,  or  hi^  muiillers.  If  a  pcgfik, : 
liaymg-cxpellcd  dictr  prince,  fubmit  iq  another,— if  they  ch 
.-.  the  order  of  fucccffioni  and  aeknowUd^e  a  favcreii^n  to  the  [ 
;fi  ittdice  of  the  natorul  and  appotnttd  heifi-^  foreign  piow<n  paayJ 
•  'm.tlyt  iaftance  alfo,  cnufKtcr  «'h«it  hsk$  beai  done  2s  kwful;  k 
.  ip  noqaarlrtlor  bufiners  of  tliclrs*  At  the  begumiog  of  thcMi\ 
centuryy  Charles  duke  of  Sudcf  manias  h^avin^  obtained  the  ctowd 
of  Sweden  to  the  prejudice  of  his  ncphe^^  LSlgiimimd  king  of 
Poland»  was  foon  acknowtedgfed  by  miil\fovc reigns*  Viikioj, 
minifter  of  tlic  French  moiurch  Henry  the  Fotn  th^  in  his  4» 
{patches  of  the  8th  of  April  i6o8f  pbiniy  r4id  to  the  prciiticiit 
JeaDpiiH  ^*  All  thc^e  realons  and  confiderations  ib^U  not  prevent 
^  the  king  from  treating  with  Charley  if  he. finds  it  lo  be  bis 
'^  intereft}  and  that  of  his  kingdom."  This  remadk  Was.fenflik 
-  and  juiUcious.  l^he  king  of  France  wi^  neither  tl^.  Judge  aor 
the  guardian  of  the  S^edifli  nation,  tliat  he  ll^>^3d«  .^gortiar?  la 
^he  intereft  of  his  own  kingdom,  refufetp  acknowledge  the  Uf 
whom  Sweden  had  chofeny  under  pretence  that  a .  competitor 
germed  Charles  a  ufurper.  .Had  the  charge  been  even  founded 
in  juftice,  it  was  an  affair  which  did  not  fall  under  the  cogni- 
fancc  of  foreigners. 

Therefore,  when  foreign  powers  have  received  the  minifiers 
of  a  ufurper,  and  fent  theirs  to  him,  the  lawful  prince,  on  re- 
covering the  throne,  cannot  complain  of  thefe  meafures  as  aa 
injury,  nor  juftly  make  them  the  ground  of  a  war,  provided  thoie 
powers  have  not  proceeded  to  greater  lengths,  nor  furuifhed  aay 
adUlance  againll  him.  But  to  acknowledge  the  dethroned  prince 
or  his  heir  after  the  (late  has  folemnly  acknowle(b;ed  the  pexM 
to  whom  the  fceptre  has  been  transferred,  is  an  injury  done  to 
the  latter,  and  a  profcflion  of  enmitv  to  the  nation  that  hascho- 
fcn  him.  Such  a  (lep,  hazarded  in  favour  of  James  the  Second's 
fon,  was,  by  William  die  Third  and  the  Britilh  nation,  alleged  « 
one  of  the  principal  reafons  of  the  war  which  England  foou  after 
declared  againd  France.  Notwithftanding  all  the  caution  and 
all  the  protedations  of  I^uis  rhe  Fourteenth,  his  acknowledge- 
ment of  young  Stuart  as  king  of  England,  ScotUnd,  and  Irelaud, 
under  the  title  of  Jamjs  the  Tiiird,  was  confidered  by  thc£a* 
giilh  as  an  injury  done  both  to  ilic  king  and  to  the  natioa« 
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CHAP.    VI. 

Of  tbifeveral  Orders  of  pnHtc  Mtntfters^ — j/"  the  reprefentattvi 
Charaiferi'^and  of  the  Honours  due  to  Aftnijiers. 

IN  former  days,  people  were  fcarccly  acquainted  with  more  than     5.<9- 
one  order  of  public  minifters,  in  Latin  termed  Ugatiy  which  thc^vtraJ 
appellation  has  been  rendered  by  that  of  **  emhaffadon.**    But  orders  a 
when  courts  were  become  more  proud,  and  at  the  fame  time  more  P?Wic  mi- 
ponAilious  in  the  article  of  ceremony,  and  efpecially  when  they  "^^^^^ 
Ittd  introduced  the  idea  of  extending  the  mintfter's  reprefenta« 
tioa  eren  to  that  of  his  mafter's  dignity,  it  was  thought  expedi- 
ent to  employ  commiflioners  of  lefs  exalted  rank  on  cercaia 
oocafions,  in  order  to  avoid  trouble,  expenfe,   and   disputes. 
Loitit  the  Elerenth  of  France  was  perhaps  the  iirft  who  (et  the 
exiinple.    Thus  feveral  orders  of  miniilers  being  eftablifhedy 
more  or  lefs  dignity  was  annexed  to  their  chancer,  and  propor« 
tsonate  honours  were  required  for  them. 

Etcry  miiiifter  in  fome  meafure  reprefents  his  mafter,  as  every  5  ?»• 
aqgent  or  delegate  reprefents  his  conftituent.  But  this  reprefen-  ^^J^|^J^ 
tstkm  rehtet  to  the  affairs  of  his  office  :  the  minifter  reprefents  ndcr. 
die  fubje^i  in  whom  riefide  the  rights  which  he  is  to  exercife^ 
prcfcrve,  and  aflerr,— the  rights  rcfpeilinp:  which  he  is  to  treat 
tn  his  mafter's  Head.  Although  fuch  reprefcntation  is  admitted 
in  «  general  view,  and  fo  far  as  refpeds  the  eiTence  of  af. 
fiirs,  it  is  with  an  abilraftion  of  the  dignity  of  the  condituent. 
Ifi>  procefs  of  time,  however,  princes  would  have  miniilers  to 
reprefent  them,  not  only  in  their  rights  and  in  the  tranfaAion 
of  their  affairs,  but  alio  in  their  dignity,  their  greatnefs,  and 
Aeir  pre-eminence.  It  was,  no  doubt,  to  thofe  fignal  occafions 
of  flute,  thofe  ceremonies  for  which  embafladors  are  fent,  as,  for 
oiftance,  marriages,  that  this  cuftom  owes  its  origin.  But  fo 
exalted  a  degree  of  dignity  in  the  minifter  is  attended  with  con- 
fiderable  inconvenience  in  conducting  bufinefs,  and,  befides 
oecafioning  trouble  and  embarraifment,  is  often  productive  of 
dUScttlties  and  difputes.  This  circumftance  has  given  birth  to 
tfferent  orders  of  public  miniftcrs,  and  various  degrees  of  re* 
prefentation.  •  Cuftom  hat  eftablilhed  three  principal  degrees. 
what  is,  by  way  of  pre-eminence,  called  the  reprejcntathe  cba^ 
rmaer^  is  the  faculty  polTefled  by  the  minifter,  oi  reprefenting 
Us  mafter  even  in  his  very  perfon  and  dignity. 

The  reprefentative  character,  fo  termed  by  way  of  pre-emi-     ♦  t»« 
pence,  or  in  contradiftinClion  to  other  kinds  of  reprefcntation,  ^'**^'' 
conftitutet  the  minifter  of  the  firft  rank,  the  embaifador.     It 
places  him  above  all  other  minifters  who  are  not  invefted  with 
she  fame  cbara^r,  and  precludes  their  entering  into  competi« 
lion  wilb  the  embafl'4dor.     At  prefcnt  there  arc  embafladors 
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dniinaiyaiifd  ex(raordiiiarjrz  Init  this  is  no  iMrethntBi 
dental  diftiii&iont  merely  relatiTe  to  the  fnlqeft  of  thor  i 
-  Yet  almoft  every^^whete  fomc  difieraaoeb mode  io  ihctn 
of  thefe  difierent  cfobaflMdrs..    'fluft  fepwlBfcr,  it  pnefy  Mt» 
ter  of  cuftom. 
^j*<     •.  '£mmp  are  m>fttiiYe4^  wiihjdieTf|ifriimti|rtiryYliii»OrTjfy 
*^'-     perly  fo  c«Ued.  V Jn  t)b^  faft  4|gB^|/  .IBhef  m||!|fe^^ 

lecond  rank,  op  whom  their  mafter  was  wiUiDK  to  opnfcr  a 
djBgtee  of  ^\piiiOf  sad  reipeAfribiIitf»«filtidi,  without  Wmg  mz 
.'Wei  with  the  chsr|i&er  of  an  iiiilisflsilori  immediately  Mhm 
iti  end*  yields  the  preeminence  to.it-jionc.  There  ari:  a}&  tn* 
P9ys  $rJinsrj  and  #4nr4i«r^*«itj|  apd  js  appears  to  be  the  lutein 
ifOii  of  psin^3^  tbift  the  latter  flmrid  h^  held  in  gre^iicr  conluk* 
VSlioa*  This  liUvifip  depends  on  wflBf^m . 
.  The  word  Rejidtitt  formerly  related  only  to  the  continuance  of 
fici^rs.  ^he  minifter't  day  j  snd  it  is  frequent  iii  history  for  embitudoii 
in  ordinary  tp  he  defign^ted  by  the  Hmple  title  of  refidcnti. 
But  fince  tnc  prg(^ice  of  employing  different  ordc  r?  of  nnnii^cri 
has  been  generally  eftabli^bedi  the  name  of  refident  I|as  boea 
confined  to  minifters  of  a  third  order»  to  whofe  charaAer  gene* 
ral  cuftom  has  annexed  a  le^  degrpe  of  refpeAsbility.  Thp 
refident  does  not  reprefent  the  prince's  perfon  in  his  digmty»bat 
only  in  his  affairs.  His  repreiCentation  is  in  reality  of.  the  ium 
muure  as  that  of  the  envoy  i  wberefoic  we  often  tend  ]|i3i»  as 
jRrell  as  the  envoy,  a  minifter  of  the  fe^nd  orderi-r-  dius  di« 
ftinguiihing  only  two  clafles  of  public  minifters,  the  former  con* 
ifting  of  embafladors  who  are  invefted  with  the  repreieotative 
charader  in  pre-eminence,  the  latter  conipriGog  sdl  other  mini- 
fters vcho  do  not  pollefs  that  exalted  chara^ier.  This  is  the  moft 
nee  efTary  di(lin£lion,  and  indeed  the  only  eflential  one. 
^  ^^.  Laftiy,  a  cuftom  of  ftill  more  recent  origin  has  introduced  X 
Miniftcn.  new  kind  of  minifters  without  any  particular  determination  sf 
chara£icr.  Thefe  are  called  fimply  minifters^  to  indicate  thtl 
thry  are  invefted  with  the  general  quality  of  a  fovereign*s  man-. 
datorics,  without  any  particular  aflfignment  of  rank  and  charac* 
ter.  It  was  like  wife  the  pundilio  of  ceremony  which  gave 
life  to  this  innovation  Ufe  had  eftabliftied  particubr  nKxIesof 
treatment  for  the  embaflador,  the  envoy,  and  tlie  refideot* 
JJifputes  between  minifters  of  the  fcveral  princes  often  aiofe 
on  this  head,  and  efpecially  about  rank.  In  order  to  avoid  ail 
(:ontc(l  on  certain  occafions  when  there  might  be  room  to  appie^ 
Lend  it,  the  expedient  was  adopted  of  fending  minifters  not  is- 
veiled  with  any  one  of  the  three  known  charadiers.  Hence  thcf 
arc  not  fubjeded  to  any  fettled  ceremonial^  and  can  pretend  tq  fls. 
particular  treatment.  The  minifter  reprefents  his  tns^fter  in  a 
vague  and  indeterminate  manner,  which  cannot  be  equal  to  tbe 
firit  degree;  confcquently  he  makes  no  demur  in  yielding  pre* 
eminence  to  the  embaffador.  He  is  entitled  to  the  geneial  re* 
gard  due  to  a  confidential  perfon  intrufted  by  a  fovereign  wid^ 
^c  management  of  his  afiairs;  and  he  pofieffes  aU  the  rightti 
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eflcntial  to  the  chancer  of  a  public  miniftrr.  This  indetcrmi- 
nafe  quality  isfuch  that  the  fovereien  may  confer  it  on  one  of  his 
ferrants  whom  he  would  not  chooie  to  inveit  with  the  charader 
<9f  embaflador :  and)  on  the  other  hand,  it  may  be  accepted  by  a 
man  of  rank,  who  would  be  unwilling  to  undtfrtake  the  otncc  of 
refident,  and  to  acquicfce  in  the  treatment  at  prcfent  allotted  to 
men  in  that  ftation.  Tisere  are  alfo  mimffers  pUmpnuntiayy^  and 
of  much  greater  diftindion  than  fimple  minillers.  Thefe  alfo 
■re  without  any  particular  attribution  of  rank  and  char^der,  but 
by  Cttftom  are  now  placed  immediately  after  the  embailadory  or 
on  a  lerel  with  the  envoy  extraordinary. 

We  hare  fpoken  of  confuh  in  treating  of  commcrrc  (Book  II   ^  S  "$• 
4  34).     Formerly  agents  were  a  kind  of  public  miniiters  j  but  in  ^n^"***,!^. 
tne  prcfent  increafe  and  profufion  of  titles,  this  is  given  to  per- ^ur^/ciMn- 
ions  Amply  appointed  by  princes  to  tranfa£l  their  private  affairs,  nnffioucn. 
and  who  not  unfrequently  are  fubjec^s  of  the  country  where  ^*^' 
ihey  refide.     Tlicy  are  not  public  minidcrs.  and  confcquently 
not  under  the  protection  of  the  law  ot  nations.     But  a  more 
particular  protc£lion  is  due  to  them  than  to  other  foreigners  or 
citizens^  and  iikewifc  fome  attentions  in  conlidemtion  of  the 
prince  whom  they  ferve.     If  that  pnr.ce  fends  an  agent  with 
credentials  and  on  public  buiinefs,  the  agent  thenceforward  be- 
comes a  public  miniller;  his  title  making  no  difTcrence  in  the 
cafe.  The  fame  remark  is  alfo  applicable  to  dcputiesi  commillion- 
crt»  and  others  intruited  with  the  management  of  public  afFaira. 

Among  the  fevcral  characters  eftabtifhcd  by  cudom,  it  reds  |  -0 
%rith  the  fovereign  to  determine  with  what  particular  ont  he  Creacatni*. 
choofes  to  inveft  his  miniller  \  and  he  makes  known  the  mint- 
ftcr's  charaAer  in  the  crtdentiaU  which  he  gives  him  for  the  fo- 
Tcreign  to  whom  he  fends  him.  Credentials  are  the  indrument 
which  authorifes  and  eilablidies  the  miiiider  iti  his  charadler  with 
the  prince  to  whom  they  are  addrefled.  If  that  prince  receives 
rfae  minifter,  he  can  receive  him  only  in  the  quality  attributed  to 
him  in  his  credentials.  They  are,  as  it  were,  his  general  letter 
of  attorney,  hi'  mundatc patent^  mandatttm  manifefium. 

The  ittjirui'iioni  given  to  the  minidcr  contain  his  mador's       '  77. 
ficret  mandate^  the  orders  to  which  the  mini  iter  mud  carcfuilv  li^^ruc- 
conform,  and  whicli  limit  his  powers.     Here  we  mi«:ht  apply  ail'  ""^ 
the  rules  of  the  law  of  nature  refpe£ting  procurati(>n5  ami  man- 
dates, whether  open  or  fecrei.     But  exclufivc  of  thiir   bcin^ 
more  particularly  applicable  to  the  fubject  of  treatiis,  M*e  may 
with  tne  lefs  impropriety  difpenfe  with  fucli  details  in  ihi-  uork. 
It  the  cudom  has  wifely  been  edablidied,  that  no  ri:gagcmc'!!!s 
into  which  a  minider  may  enter,  Oiall  have  any  validity  bccuccii 
bvereigns,  unlcfs  ratified  by  his  princijul. 

We  hare  feen  above  that  every  fovereign,  every  communiry,      >  :* 
HkI  even  every  individual,  who  has  a  right  to  treat  with  forrijn  ,^JJ;|.nl 
powers,  has  alfo  that  of  fending  embaifadors.  (See  tiie  prece«Ung  -mb.iii- 
chapter. }  The  quedion  admits  of  no  difli«  uhy,  fa  far  ^^  rtfp^di*^-*- 
imple  minidcrs  or  mandatories,  confiiiered  in  gencial  as  penons 
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intrvftAdwitii.  tbe  tlTairSj  and  veiled  with  the  powers,  of  ihok 
lAo  bate  m  ndil  to  treat.  Further,  the  miirillers  of  every  ^m* 
xeign  tre^-wtuiovt  kentntion,  allowed  to  enjoy  all  tlxe  rightiaji<{ 
prerogHifetjIidoagK^g  to  mitiiflers  of  the  fecond  order.  Pow« 
eifnl  mooaidM  ia^eed  deny  to  fome  petty  flates  the  right  o£ 
Gliding  enbafladkirt :  but  let  us  fee  with  what  reafon.  Accoid- 
ing  to  die  genenUy  eflabiifhed  cuftom,  the  embaOador  h  a  pub- 
lic minifter  repidcnting  the  perfon  and  dignity  of  a,  fovereign  y 
mnif  as  this  leprefiBatative  chamCler  procurer  him  particular  ho- 
nours} great  princes  ate  therefore  unwilling  to  admit  the  emba(* 
ftdor  (»  an  inconfiderablc  flate,  from  a  repugnance  to  payiitg 
lum  honottit  of  ibdidinguifhed  a  kind. .-  But  it  is  inanifdt that 
every  Ibverasn  has  an  c^ual  right  of  caufmg  himfelf  to  be  rt* 
■  ;pre(ented  in  we  firft  as  well  as  in  the  fecond  or  the  third  degree: 
and  the  Ibvefeign  dijgnity  h  entitled  to  difllnguiibed  refped  in 
the  great  fociety  of^nations*  We  have  flicwn  (Book  IL  CLIII.) 
that  the  d^^ity  of  independent  nations  is  elfentially  the  iimti 
that  a  Ibvereign  prince,  Iiowever  low  he  may  rank  in  the  kik 
of  powert  is  as  completely  fovereign  and  independent,  u  die 
greateft  numarchy  in  the  £mie  manner  as  a  dwarf  is  a  nail 
equally  rwidi  a  giant ;  although  indeed  the  political  pant  nakes 
a  more  confpicuous  figure  in  the  general  fociety  than  die  dwaii^ 
and  has,  on  that  account,  a  greater  portion  of  refpc&  and  aMse 
iignal  honours  p;ud  to  him*  It  is  evident  then  that  every  piiaoiv 
every  ftatCi  truly  nofleflcd  of  (bvereigntyt  has  a  right  to  ib|l 
embafladorsy  and  tiiat  to  conteft  their  right  in  this  inikaiice  ii 
doing  them  a  very  great  injury;  it  is,  in  fa£tt  conteftbg  thdr 
fovereign  dignity.  And  if  diey  have  that  right,  their  embafia- 
dors  cannot  oe  refufed  thofe  regards  and  honours  which  cuftom 
particularly  ai&gns  to  the  reprefentative  of  a  fovereign.  The 
king  of  France  admits  no  cmbafTadors  from  the  princes  of  Ger« 
many,  as  refufing  to  their  minifters  the  honours  annexed  to  \hc 
firft  degree  of  reprefentation ;  yet  he  receives  embaSadors  from 
the  princes  of  Italy.  The  rcafon  alleged  for  this  condu£l  ii  that 
he  confiders  the  latter  to  be  more  perfe£lly  fovereign  prioces 
than  the  formery  becaufe,  though  equally  vaflkls  of  the  emperor 
and  the  cmpirei  they  are  not  equally  dependent  on  the  imperial 
authority.  The  emperors,  never thelcls,  claim  the  fame  r^^ 
over  the  princes  of  Italy,  as  over  thofe  of  Germany,  ^ut 
France,  feeing  that  the  former  do  not  aftually  conftitute  a  part 
of  the  Germanic  body,  nor  alTifl  at  the  diets,  countenances  thdr 
abfolute  independence,  in  order  as  much  as  pofiiblc  to  deadi 
them  from  tlie  empire. 
S  79*  I  ihall  not  here  enter  into  a  detail  of  the  honours  due  and  ac- 
Honour!  tually  paid  to  embaffadors :  thefc  are  matters  which  altogether 
bSadoTfc'  depend  on  inftitution  and  cuftom:  I  ihail  only  obfcrvc,  in  gene- 
ral, that  they  are  entitled  to  thofe  civilities  and  diftinfiions  whidi 
ufage  and  the  prevailing  manners  of  the  time  have  pointed  out 
as  proper  exprcfiions  of  the  refpedl  due  to  the  reprcfcntatixc  of  a 
fovereign.    And  it  muft  be  obferved  here,  with  regard  to  dtf8« 

of 
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of  inftitution  and  cudom,  that,  when  a  praf^ice  is  To  cftabllflied, 
as  to  impart,  according  to  the  uFages  and  manners  of  the  age, 
a  real  value  and  a  fettled  fignification  to  things  which  are  in  their 
own  nature  indifferent,  the  natural  and  necelfary  hw  of  nations 
requires  that  we  (hould  pay  deference  to  fuch  inititution,  and  act, 
with  rcfpeft  to  fuch  things,  in  the  fume  manner  as  if  they  really 
poileflcd  ail  that  value  which  the  opinion  of  mankind  has  annexed 
to  them.     For  indance,  according  to  the  general  ufage  of  all 
Europe  it  is  the  peculiar  prerog.^.tive  of  .1:1  cmbafTador  to  wear 
his  hat  in  prefence  of  the  prin<  e  to  whom  he  is  fent.     'lliis 
right  exprelTes  that  he  is  acknowIcdj;eil  as  the  rcprcfentative  of  a 
fovcreign:  to   rcfufc  it  therefore  to  the  embafliidor  of  a  Hate 
which  is  truly  independent,  would  be  doin^  an  injury  to  that 
ftatCy  and,  in  fome  meafurr,  degrading  it.     '1  he  Switzers,  v  ho 
formerly  were  much  deeper  adepts  in  the  art  of  war  than  in  the 
etiquette  of  courts,  and  far  from  being  punctilious  on  the  fcorc 
of  mere  ceremony,  have,  on  fome  rccafioiis,  fubmitted  to  be 
treated  in  a  manner  unbecoming  the  dignity  of  their  nation.     In 
1663,  their  embafTadors  fufFered  the  king  of  France,  and  the  no- 
bles of  his  court,  to  rcfufe  them  thofc  honours  which  cultom 
has  rendered  eflcntial  to  the  embafladors  of  fovcreigns,  and  par- 
ticularly that  of  being  covered  before  the  king  at  their  audience  *. 
Some  of  their  number,  who  knew  better  what  they  owed  to  tlic 
glorvof  their  republic,  ftrongly  infifled  on  that  effential  and  di- 
flinclive  honour  :  but  the  opinion  of  the  naJDrity  prevailed,  and 
at  length  they  all  yielded,  on  l>eing  nflurcd  that  the  cmbaiV.idors 
of  their  nation  had  not  wor?i  tlieir  hats  in  prefence  of  H-^nry 
the  Founh.     Allowing  the  facl  to  have  been  true,  tlie  nrj^nmcnt 
was  not  unanfwerable.     The  Swirzers  might  have  replicil,  thu 
in  Henry's  time  their  nation  was  p(»t  ret  lolcmnly acknowledged 
free  and  independent  of  the  empire,  as  it  had  lately  been  bv  the 
treaty  of  Wcllphalia  in  l6^S.     'i'i^ey  might  have  laid,  that,  al- 
though their  pTcdeccfTors  had  not  been  di:iy  attentive  tofupnort 
ihe  dignity  of  their  fovcrcijn%  that  grufs  error  could  not  impofe 
on  their  fucceflbrs  any  cbligarion  to  commit  a  fimilar  one.     At 
prefent,  as  the  nation  is  more  enlightered,  and  more  attentive  to 
points  of  that  nature,  Ihe  will  not  fail  to  funport  her  dignity  in  a 
more  becoming  manner.     Whatever  c>c:r:i ordinary  horio'jrs  miy 
in  other  refbcfts  be  paid  to  her  emhart'uiors,  fhe  wid  not  in  fu- 
ture fuffcr  herfelf  to  be  fo  far  blinded  by  thofc  empty  m.iri.s  c£ 
diftinAion,  as  to  overlook  that  peculiar  prerogative  which   *  Ji  - 
tom  has  rendered  efl'enti.il.     When  Louis  the  Fifteenth  viHivvl 
Ai(ace  in  1744,  the  Helvetic  body  dedinjd  fending  embafTadors 
to  compliment  him  according  to  cullor.i,  until  informed  wht*t!:'-r 
they  would  be  allowed  to  weur  tliCir  h.ats :  and  on  the  refufal  of 

•  In  W^cqueforr,  my  be  frc-i  a  pirti.:u1i- ]ic«.ouiit  if  the  wh.  !c  :r:r&il>;B. 
ThftC  writer  Ujiitiitijibic  ir  ex r.rtrl-tn^  r.  ttrrof  ef  i  i  M;"  iti<>n  ^j^aiiiU  the  ^^ai 
nibair««iori :  bui  he  ov.^\>i  um  to  h,k\\  i:iU!..J  'Uc  v.).  I;  ir.*)>n  by  coa'fely  at* 
rcrtin^  that  "  they  ^r:!:.'  r..?..cy  to  l..>i)  ui.  *    I  ur^^m^.  IjjL  :  ',  19.    Set  iNe 
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/Aftt  Jrtft  daBaadi  none  «yt  fcnt  SwitserTsiTtd  mAj  Ttz(om}ij 
.koM  that  hit  moft  chrifau  maieftf  will  no  longer  inull  oa  a 
cbnm  winch  don  not  cohmice  uyc  luArc  of  kU  crowQi  and  on 
.Miyifffil  l»  i^pJo  aa  (iiflbnt  and  f aiihf d  all|^, 

C^  A  P.    tit 

Of  d^  XijW  FrlvU^h  ^nd  Immumii€$  if  fWl^aAn  W 
'   §tAir  Pmkik  Mi^0mr$m 

f  tow  rrlHSrefpeA  wUch  b  due  t^  foTcreigirs  l^ouf^  redou^i 
Xe^eadM  J[  their  reprefentativesi  and  cfpccially  their  embaffador%  ^ 
JjPjJJjJ^  reprerentiM  their  mafter'a  perfon  in  the  firft  degree.  Whocm 
omnds.andinfttltt  a  public  mtnifter^  commits  a  crime  the  moie 
defenring  of  (evere  punifliineiit,  ai  be  might  thereby  invoWe  hia 
country  and  his  (bvereign  in  very  ierbui  difficult!^  and  WaUlb 
It  if  juft  that  he  (houM  be  puniflied  for  hia  faolti  and  ikatt  fc 
ftate  ibottld,  at  the  ezpenfe  of  die  delinquent»  give  fnfi  fithfc' 
tion  to  die  fovereton  who  has  been  ofiended  in  the  pcrfito  of  kb 
minifter.  If  the  foreign  minifter  is  himfelf  the  aggreBoTi  rfl 
oftnds  a  citiaeoy  the  latter  may  oppofe  him  without  departki 
from  the  refpe^l  due  to  the  charsiuer  which  die  offender  beani 
and  give  him  a  ieflbn  which  fhall  both  eflace  the  (lain  of  the  out- 
rage, and  make  the  author  of  it  blufli  for  his  mifcondud.  Hie 
perfon  offended  may  further  prefer  a  complaint  to  his  own  fore* 
reign,  who  will  demand  for  him  an  adequate  fatisfa£Hon  from 
the  minifter's  mafter.  The  great  concerns  of  the  ftate  foiUd  a 
citizen,  on  fuch  occafions,  to  entertain  thofe  thoughts  of  rerei^ 
-  which  the  point  of  honour  might  fuggeft,  although  they  fiKW 
in  other  refpetls  be  deemed  allowable.  Even  according  to  the 
maxims  of  the  world,  a  gentleman  is  not  difgraced  by  .an  affipoot 
for  which  it  is  not  in  his  own  power  to  procure  fatisfaflion. 
^  Sr.  The  neceflity  and  right  of  embalTies  being  eftablifliod  (See 

Thcirper-  Chap.  V.  of  this  Book),  the  perfect  fecurity  and  inviolabflity of 
•^'invio?  embafladors  and  other  minifters  il  a  certain  confequcnce  of  it: 
lablc.  for  if  their  perfons  be  not  proteftcd  from  violence  of  every  Idndi 

the  right  of  embaOy  becomes  precarious,  and  the  fuccels  voy 
uncertain.  A  right  to  the  end  infeparably  involves  a  right  to  Ac 
necefTary  means*  Enibaflies  then  being  of  fuch  great  importuce 
in  the  univerfal  focicty  of  nations,  and  fo  necefTary  to  their  CdB- 
mon  well-being,  the  perfon s  of  miniftcrs  charged  with  thofe  Cfli* 
balTies  are  to  be  held  y^rrr^  and  inviolable  among  all  nations  (Sft 
Book  n.  §  21 8).  V/hoever  offers  violence  to  an  embafladorfOr 
to  any  other  public  minifter,  not  only  injures  the  foverei^ 
whom  that  minifter  reprefentSj  but  alio  attacks  the  coouMi 
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iafetjf  and  well-being  of  nations :  he  becomes  guilty  of  an  atro- 
cious crime  againft  mankind  in  general  *. 

This  fafety  is  particularly  due  to  th(!  minifteri  from  the  fove-  ^^** 
reign  to  whom  he  is  fent.  To  admit  a  minlller,  to  acknowledge  i^.r'^rorcc- 
him  in  fuch  chara£ler,  is  engaging!;  to  grant  him  the  moil  particu-  tion  due 
hr  protcdlion,  and  that  he  (hall  enjoy  all  poflible  lafcty.  It  is  true,  to  them. 
indeed,  that  the  fovereign  is  bound  to  protect  every  perfon  within 
his  dominions,  whether  native  or  foreigner^  and  to  fheltcr  him 
from  violence :  but  this  slttention  is  in  a  higher  degree  due  to  a 
foreign  minifter.  An  aft  of  violence  done  to  a  private  perfon  is 
an  ordinary  tranfgreflion,  which,  according  to  circumilances,  the 
prince  may  pardon :  but  if  done  to  a  public  mitiifler,  it  is  a 
crime  of  (rate,  an  offence  againd  the  law  of  nations ;  and  the 
power  of  pardoning,  in  fuch  cafe,  does  not  reft  with  the  prince 
in  whofe  dominions  the  crime  has  been  committed,  but  with 
htm  who  has  been  offended  in  the  perfon  of  his  reprefentativc. 
However,  if  the  minifter  has  been  infuhed  by  perfons  who  were 
ignorant  of  his  charafter,  the  oSence  is  wholly  unconnected 
vrith  the  law  of  nations,  and  falls  within  the  clafs  of  ordinary 
tranfgrefBons.  A  company  of  young  rakes,  in  a  town  of  Swit- 
zerland, having,  in  the  night-time,  infulted  the  Britifh  minifter's 
houfe  without  knowing  who  lived  in  it,  the  magiitracy  fent  a 
xnefTage  to  the  minifter,  to  ktiow  what  fatii>fa£):ion  he  required. 
He  prudently  anfwered,  that  it  was  the  magiftrates'  concern  to 
provide  for  tlie  public  fafety  by  fuch  means  as  they  tliought  beft ; 
but  that,  as  to  his  own  part^  he  required  nodiing,  not  thinking 
himfelf  afironted  by  perfons  w4io  could  have  had  no  defign 
againft  hiin,  as  not  knowing  his  houfe.  Another  particular  cir- 
cumftance  in  the  proteftion  due  to  foreign  minifters,  is  this  : — 
according  to  the  deftruftive  maxims  introduced  by  a  falfe  point 
of  honour^  a  fovereign  is  under  a  necefSty  of  (hewing  indul- 
gence to  a  perfon  wearing  a  fword,  who  inftantly  revenges  ail 
affront  done  to  him  by  a  private  individual :  but  violent  pro- 
ceedings againft  a  public  minifter  can  never  be  allowed  or  ex- 

*  An  cnormoui  inCtadion  of  the  law  of  nations  caufed  the  nun  of  the  p'n*.v.' 
£ul  empire  of  Khovarezm  or  Kakcfniy  and  opened  a  door  to  tlie  Tartars  t'nr  the 
iubjugation  of  almoft  all  Alia.  The  famous  Gengis-klian,  wiOiinir  tu  cDhIiI  Ih  a 
Commercial  iotercourfe  between  hi^  fiatcs  and  thoic  of  I^erfla  and  the  **thr  |ir>- 
vinces  tubjcA  to  Mohammed  Cothcddin,  fultan  of  Khov3rt-7!m,  lent  to  that  pri.-i^e 
an  embafiador  accompanied  by  a  caravan  of  merchants.  On  the  arriwl  of  chat 
caravan  at  Otraw,  the  governor  cauled  them  to  be  arrcilcd,  together  xvith  the 
embaflador,  and  wrote  werd  to  the  fultan  that  they  were  a  conipmy  of  i'plci. 
^Tohammed  thereupon  ordered  him  to  have  the  prifonrrs  put  to  death.  Ccni£i.i- 
lh«n  demanded  fiitJtfadion  of  the  fultan  for  this  barbarous  mjlTiicre ;  Mid,  find- 
lu^  him  backward  to  ^Wc  it,  he  took  up  armi.  Th«jeonqne(l  of  the  wh«.lc  em- 
pire of  Khovaresm  foon  luUowcd :  arid  Mohammed  ni:)  lelf,  reduced  to  the  cuii^ 
dition  of  a  wretched  fugitive,  died  of  a  broken  heart  in  a  deiert  liland  of  the 
Cafpianfeo. 

.  Cmfon,  the  lall  fultan  of  the  MamtPeIuc%  having  put  to  dea^h  the  cmbafTadort 
of  the  Turkiih  emperor  Selim  the  Firft,thc  injured  m..narcl»  took  a  fignal  ven- 
tance  for  the  ttrocious  deed.  He  conquered  all  the  dominiruis  of  Canfon,  and 
Saviag  defeated  and  captured  th^t  pnnce  near  Cairo,  he  caufed  him  to  be  hanged 
at  one  «f  the  gatei  of  th«  city.    Marjgny,  Hift.  of  Uie  Arab>i  vol.  U.  pp.  los,  427- 

H  h  cuftd,- 
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cttfifid,  uidcfs nijiere  die  btttcM-  hmhlmkUho^n  the  ag^rciF^r, ^dtj 
by  uGng  Tiolence  in  the  fird  milance,  b;Ls  reduced  hh  opponenC^ 
to  the  ifeceflirf  Af  felfnlelencc. 

Though  the  tqintfter*!  char^dcr  is  not  difphycd  in  its  full  n* 
tent»  and  does  not  thus  enfure  lum  the  enjoymsnt  of  all  hit 
rights,  till  he  is- ackoowkdged  and  admitted  hj  the  favercigTit  t^ 
whom  he 'delivers  his  credentials, — jUf  on  hb  tnteiiug  the. 
country  to  whi<!h  ht  is  Teut,  aud  making  bimfetf  known, lie  1$^ 
Under  the  proteftton  of  ithe  law  of  natiun:!  |  Qthcrwifc  ii  wo^M 
liot  be  fafe  for  hinf  to  C6me*  Until  he  h*^  had  hi^i  audtctict  ^f 
the  prince*  he  is,  on  hisojwn  word,  lobe  cQiifklcrcd  m  a  muulkii 
and  oeGdeSf  excluflve  df  tha  notlci:  of  hi^^  mifBi>n  ufuTiUTgivtQ 
by  letceTf  the  minifter  hai,  in  cafe  of  doubti  hU  pritlporti  to  fiv* 
ducei  which  will  fulliciemly  ccHtfy  Uh  chaTa^lci. 

Thefe  paflports  fometinies  bccon^e  necelTary  to  hini  in  tk 
countries  through  which  he  pafles  on  his  way  to  the  place  of  his 
deftination  \  and,  irt  cafe  of  need|  he  (hews  them,  m  order  to 
obtain  the  privileges  to  which  he  is  entitled.     It  is  truej*  iadeedi 
that  the  prince  alone  to  whom  the  minifter  is  fent,  is  under  any 
obligation  or  particular  engagement  to  enfure  him  the  enjoyment 
of  all  the  rights  annexed  to  his  chara£lec-     Yet  tfic  oAen 
through  whole  dominions  he  pafles,  are  not  to  deny  him  chofe 
regards  to  which  the  minifter  of  a  fovereign  is  entitled,  and 
which  nations  reciprocally  owe  to  each  other.    In  pardifubr 
they  are  bound  to  afford  him  perfe£l  fecurity.    To  infult  him« 
would  be  injuring  his  mafter,  and  the  whole  nation  to  which  he 
belongs :  to  arreit  him  and  oi^er  him  violence,  would  be  in- 
fringing the  rij^ht  of  enibaflfyi  whidi  belongs  to  all  fovereigiis 
(§§  57,  63).  The  French  monarch,  Francis  lac  Firftj  hail  there- 
fore very  good  reafon  to  complain  of  the  murder  of  his  erabaff»* 
dors  Rincon  and  Frcgofe,  as  an  atrocious  violation  of  public  faidi 
and  of  the  hw  of  nations.     Thofe  two  minillersj  the  one  de- 
ftincd  for  Conftantiaople,  the  other  for  Venice,  having  cm- 
barked  on  the  Fo,  were  ilopped  and  murdered ;  andf  accordii]^* 
to  all  appearances,  the  deed  had  been  perpetrated  by  order  of 
the  governor   of  Milan  *.     The  emperor  Charles  the  Fiftli 
having  taken  no  pains   tf)  ^ifcover  the  perfons  concerned  in 
the  murder,  authorifed  a  belief  that  he  had  hiriifelf  ordered  it, 
or  at  leail  that  he  tacitly  approved  of  the  acl  after  its  commifficni 
And  as  he  did  not  give  any  fuitable  fatisfadlion  for  it,  Francis 
had  a  very  juft  caute  for  declaring  war  againft  him,  and  even 
calling  f6r  the  afiillaiicc  of  all  other  natioiis :  for  an  affair  of 
tliis  nature  is  not  a  private  difpute,  a  doubtful  queilion  in  which 
each  party  pretends  to  have  julUce  on  his  fide  :  it  is  a  quarrel 
which  involves  the  concern  of  M  nations,  fince  they  arc  all 
equally  interelled  in  maintaining  the  facred  inviolability  of  that 
fight  and  of  thofe  means  which  enable  them  to  hold  commuxu- 
cation  with  each  other,  and  to  treat  of  their  afiairs.    If  aain- 
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nocent  paflagCi  and  even  perfect  fccurity,  arc  due  to  a  private 
individual,  much  more  arc  they  due  to  the  miniilcr  of  a  I'ovc- 
yeign,  who  is  going  to  execute  bis  mailer's  orders,  aiid  wh'"> 
travels  on  the  affairs  of  a  nation.  I  fay>  ":in  innocent  p.iijjge:"* 
for  the  miniflcr's  jourm-y  is  juftly  fufpcctcd,  if  a  I"«'verci;;n  has 
reafon  to  apprehend  that  he  \%'iii  i-'.ike  an  ini proper  ui'e  of 
ihc  liberty  granted  him  of  entering  his  teriitoHes,  by  plotting 
againd  his  inlercfts  while  in  the  country,  or  that  he  i,  goin^ 
to  convey  intelligence  to  his  enemies,  or  to  Itir  up  others 
aganilt  him.  We  have  already  faid  (§  64}  th.it  lie  ni.iy  in  lucL 
cafe  refufe  him  a  paiTage :  but  he  is  not  to  malttcat  him.  no; 
fuff*er  any  violence  to  be  offered  to  hi^i  perlon.  If  lic  has  not 
reafon  fuflicicnt  for  denying  h:m  a  pair»;^r%  he  u\:\\-  n^e  prccau- 
tions  againil  the  abufe  wliich  the  miiiiiUr  nv.^Ui  inrikc  of  i:. 
Thcfe  maxims  the  Spaniards  found  eil^hiidied  hi  Mi'xico,  an  J 
the  neighbouring  provinces.  In  thoic  count ries,  eni'i>.ii7.i'!i>is 
were  reipc£led  throughout  their  whole  journey  ;  but  tiicy  lOiiM 
not  deviate  from  the  lii^h  ro'id  wirhout  t'oifLiting  their  rights '  : 
—  a  prudent  and  judicious  rcferv.itioi!,  introduced  ;i-  a  ^.urd 
atraiiid  the  admiflion  of  fpics  under  the  name  of  emt>air.ul(>rh. 
Thus,  while  the  nj'goti.uions  for  pe?.ce  were  carried  on  ui  the 
famoub  congrefs  of  Weflphalia  amidll  the  dangers  of  war  a:)d 
the  din  of  arms,  the  feveral  courier*;  fent  or  received  by  the 
plenipotentiaries  had  each  his  particular  route  det^iMted  ;  and 
out  of  the  prcfcribcd  tiac^^  his  paiVpori  couid  ..uord  him  no 
protection  f. 

What  we  have  here  obforved,  relates  to  nation^  t!iat  arc  at  .  *  ^^• 
peace  wiih  each  other.     On  the  breaking  out  <M  .1  w.ir,  we  ceafe  j'\\  '\^' 
to  be  undfT  aiiy  obligation  of  lea\in^  the  eni-niy  n»  Uic  iiee  enji-y-  i  ^  :„  .n 
ment  of  hio  rights:  on  the  contrary,  we  are   jalilliaMe  in  de-'"'"'^  ' 
priving  him  0/ tiieni,  f(ir  the  pilrpcfe  of  u  .-aKwr^i'!;:.'  hiir.,  and  *"""""■'• 
reducing  him  to  accept  of  ecpiitaMe  cotii!ivn?js.    il..^  j'IxJj  ie  may 
alfo  be  attacked  and  l\:i~ed  wherever  we  ii.!v'e  .1  ri^Jit  !)  e- :nn.ic 
scis  of  hollility.     Nut  only,  therefore,  m.iy  we  ii.:liy  rel'aie  a 
paflage  to  tiic  miniilers  whom  our  eu'in;*   knl:  t)  »'»her  fu- 
%*creignsi  we  may  even  arrcil  them  if  ihcy  .itrer.ij't  t'»  pal*,  pii- 
vatcly.   and   without  permlirion,  thrf)UiJi   }*!.i  <.^   lj>.!v.!iv:^::;:    ''J 
our  jurifdiclion.     Of  fucli  proceeding   the  )  ill  war  I'.ii'ntiij^. 
a  fignal  infcance.     A  French  embai1.ul<>r,  on  h!>  route  t'.i  I>ei!ni, 
touched,  through  the  imiuudence  of  hia  guMes,  at  a  \i!!.ig(.  with- 
in the  eledloraic  of  Hanover,  whofc  foverri^.ii,  tlic  kii.g  of  £n- 
glandi  M'ls  at  war  with  France.  The  minii-er  u.t->  Auic  arretlcd, 
and  afterwards  fcnt  over  to  l.ngland.     A>  his  l$ii:.in.iic  tuajeliV 
had  in  tliat  inftance  only  exerted  the  rights  oi   war,  neithtir  the 
court  of  France  nor  that  of  Pruflla  complaiiu'd  ol  hi>  ^oiu.uct.  '■  '^^^ 

The  reafons  which  render  cmbairics  ncc-irn  y,   a:  d  embafla-  J^'y.^^Jf* 
don  fiicred  and  inviolable,  are  not  lefs  cog:n!  l.t  \i:i\.  oi  w»r  thaa  4, 

*  SoSk*!  hidrrr  of  the  Con qu eft  of  Mexico. 
f  Wi<  out  fun's  En.  VttUlur,   b. :.  ^  I?- 
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in  profound  peace.  On  the  contnrj,  the  neceflitv  and  bdit 
penfable  duty  of  prefervi ng  fonie  reflburce  by  wludk  f»e  nundstf 
the  belligerent  parties  may  be  brought  to  a  mutual  und^rftandfiMb 
jind  peace  be  reftored,  is  a  frcQi  reafon  wliy  die  perfimsof  ante^ 
ftersi  as  inftruments  in -the  preliminary  confetendefc  atod  Sad 
reconciliation,  (hould  be  fttll  ntore  facred  and  iitviolaUe.  /k 
men  legatl^  fays  Cicero,  ^ufmoJK  gffi  Met,  quad,  M9H  tiud§  iai^ 
fociorum  jura,  fed  etiam  inter  b^iuni  tela,  ift^htme  verfkar^. 
Accordingly,  one  of  the  moft  facred  laws  of  War  is  fhat  wteck 
enfures  perte£l  fecurtty  to  perfons  who  bring  meffi^ges  or  pMspn 
(als  from  the  enemy.  It  is  true,  indeed,  that  the  embaflUor.of 
an  enemy  muft  not  approach  without  penniffion :  and  as  Atn 
does  not  always  exift  a  convenient  opportunity  of  obtauning  taA 
permtflion  through  the  medium  of  neutral  perfons,  the  defafil 
has  been  fupplied  by  the  eftabliOiment  of  certain  privileged  met 
fengers  for  carrying  propofais  from  enemy  to  enemy,  ia  perfeA 
fafety. 
4  87.  The  privileged  meflengers  I  allude  to  are  heralds,  trumpeters^ 

trumpeters,  ^"^  drummcTs,  who,  from  the  moment  they  make  themfelvrs 
and  (h^umo  known,  and  as  long  as  they  confine  themfclves  within  the  tenns 
aic^  of  their  commiflioni  are,  by  the  laws  of  war  and  thofe  of  na- 
tions, conGdered  as  facred  and  inviolable.  This  regulation  u 
abfolutely  necefHiry :  for,  exdufive  of  the  duty  incumbent  ou 
us  to  referve  the  means  of  reftoring  peace  (as  above  men- 
tioned), there  occur,  even  during  the  cottrfe  of  the  war,  a 
thoufand  occnfions,  when  the  common  faftty  and  advantage 
of  both  parlies  require  that  tlicy  fliould  be  able  to  fend  mcf* 
fages  and  propofais  to  each  other.  The  inftitution  of  heralds 
fuccecded  that  of  the  Roman  ficiaks :  at  prefent,  howevcri 
they  are  fcldom  employed  :  drummers  or  trumpeters  are  fcut, 
and,  after  them,  according  to  the  exigence  of  the  occafioii,  cii- 
niileis,  or  oiliccrs  furnillied  with  powers,  Thofe  drummers  and 
trumpeters  are  Iirld  facred  and  inviolable;  but  they  ure  to  mjike 
thcmfelves  known  by  the  marks  peculiar  to  them.  Mauricj-, 
prince  of  Orange,  highly  rercntcd  the  condu£l  of  the  garrifonof 
Yfendick,  wlio  had  fired  at  his  trumpeter  t:  on  which  occalioi^ 
t!ie  prince  obferved  that  no  punifhmcnt  can  be  too  I'evere  for 
thofe  who  violate  the  law  of  nations.  Other  iiillanccs  may  be 
fecn  in  W'icciuefort,  and  j^articularly  the  reparation  which  the 
duke  of  Savcy,  as  general  of  Charles  tlie  Fifth's  anny,  caufcd  to 
be  made  to  a  French  trumpeter,  who  had  been  difmounted  and 
defpoiljJ  by  fome  German  foldicrs  $. 
f  S«.  In  the  wars  of  the  Netherlands  the  duke  of  Alva  hanged  up  a 

Miniftcrs,  trumpeter  belonging  to  the  prince  of  Orange,  faying  that  he 
Ac^^to^ be"*  ^^'^^  ^°^  obliged  to  allow  fafety  to  a  truiiipeter  fent  him  by  the 
refpcacd  chicf  of  thc  fcbcls  ||.  On  this  as  on  many  other  occafions,  that 
rycn  in  a  fanguinary  general  was  undoubtedly  guilty  of  a  flagrant  violation 
Civil  H-w,    ^f  jj^^  i^^g  ^f  ^^^^^  which,  as  we  have  proved  above  (Book  III- 

^  la  VcrrcfO/  orat  i»         f  Wicquefort,  book  i.  §  3.        |  Ibxd.        il  Ibid. 
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Coap.  XVIII.),  o\]^hr  to  be  ohferveH  ev^n  in  civil  wars :  for, 
uiilefb  l>oth  panic-  can  with  pcrfccl  fifcty  i'Ui.Tcli.i»^;:c  mtilii^cs 
and  reciprocally  fendronfKieiitial  pcrfons  to  each  oihir,  Iiow  can 
ihcy,  on  thofc  unfortunate  otcafious^  ever  c(»riic  10  t::Ik  t»f  peace  ? 
wlut  channel  remains  open  for  negotiating  a  falutary  .id'oniniod.)- 
tlon?  The  fame  duke  of  Alva,  in  the  var  which  the  Spunianls 
afterwards  made  on  therortugucfe  whom  they  alio  tcrnud  nhcU, 
caufed  the  governor  of  Cafcaisto  be  h.inj:cJ  for  having  given  orders 
to  fire  on  a  trumpeter  fcnt  to  demand  a  iiirrcndcr  of  the  10 wn*.  In 
a  civil  war,  or  when  a  prince  takes  up  arms  for  the  purpofc  of 
fubduing  a  body  of  people  who  think  thcmfelves  r.bfolved  from 
their  allegiance  to  him,  an  attempt  to  compel  the  enemies  to 
rcfpec^  the  laws  of  war  while  he  hiiiifelf  docs  not  obferve  ihcm 
on  his  own  part,  is  in  fact  equal  to  a  determined  rcfolution  of 
carrying  thofe  wars  to  the  extreme  of  cruelty,  and  convcitiug 
them  into  a  fct*ne  of  inordinate  and  endlefs  murder,  by  the  long 
feries  of  mucual  retaliations  which  will  naturally  ejifqc. 

But,  as  a  prince.  M'lien  influenced  by  fubllanti.il  rcafons,  may     S  ^0. 
refufe  to  admit  and  liflcn  to  embafladors,  in  like  manner  tJ»c  !h^*]ilJl'* 
general  of  an  army,  or  any  other  conmiandcr,  is    not    always  bcrfufed 
obliged  to  permit  the  api^roach  of  a  trumpeter  or  drummer,  and  AJmittanc*. 
to  ;rivc  him  a  hearing.     If,  for  in  (lance,  the  governor  uf  a  br»- 
fieged  town  is  apprehenfive  that  a  fummons  to  furiendtrr  may 
intimidate  the  ;;arriron,  and  excite  prem.iture  iilras  oKapitula- 
tion,  he   uudoubt;;dIy  may,  on  feeing  the   trumpeicr  adv.ince, 
frnd  him  orders  to    retire,  informing  him  that  if  he  coin-.  *?  a 
fecond  time  on  the  fame  errand  and  without  pcrmiirion,  h '  •null 
be  fired  upon.     This  condu£l  is  no  vioi.;tion  of  the  laws  of  war : 
but  fuch  a  mode  of  proceeding  ought  not  to  Iv:  adopted  without 
▼cry  cogent  reafon^,  bectufe,  by  irriraiing  the  bcfitgcrp,  it  ex* 
pofe?  the  garrifoii  to  be  treated  by  them  with  the  extreme  of 
rigour,  untempered  with  mercy  or  m«xleration.     To  refufe  to 
h«rar  a  trumpeter's  m  '\T\^i  without  adejjin^  a  fuMl.intia!  re  a  Ton 
for  the  rcfufal,  is  eq'ii'uent  to  a  declariiun  ih  :i  l!ic  party  is  de- 
IcrminTd  to  p'jn'evere  in  irreconcilable  hull  1 1  It  y. 

Whether  we  :idmit  or  refufe  to  hi-^r  a  Ii-.-nM  or  a  trumpeter,  «  ^  ^* 
vc  ought  carefully  to  avoii!  every  thi:i^  wiiicli  n-'l^hr  wear  the  ^j,"',^ 
appcr.rance  of  an  inful:  oiFered  to  h!:n.     Koi  only  doe.s  :iie  i.:w  which  hat 
of  nr.iions  cliim  that  refpecl,  hu:  prudence  nv^reover  recom-*l*«»P* 
mends  fuch  caution  and  ileiicacy.     l;i  17^4,  :he  lUdly  de  ^ivry  JII'!,'!"^ 
fcnt  a  trumpeter  with  an  oir:cLr:.>fur.imon  r!n-  rtiloubi  of  Pierre- to  them, 
longc  in  Ptemont.     The  Savoy  an!  t'iFi..  t  r  wiu  conimand-d  in  the  "^'"^^  '^^^ 
redoubt,  a  brave  man,  but  oi  4  blin:  .i,id  iiery  difpol-rlon,  feci-  ■'^^•^*°» 
ing  his  indignation  roufed  by  a  fumnions  to  furret.der  a  poll 
which  he  deemed  tenable  and  kcure,  returned  an  infulting 
anfurer  to  the  French  general.     The  oflicer  to  whom  the  .ini\v,-r 
was  given,  judiciouily  took  advantage  of  the  circumll::nc'*,  a:ul 
delivered  it  to  the  Bailly  de  Gxvry  in  the  hearing  01  the  French 

•  Wifijr.^forl,  ^00*  :. 
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troops.  It  fct  them  in  a  (lame  y  and  their  native  valour  hemg 
ftimuhtedbf  the  eager  defire  of  aYtnglng  :in  afFronr,  their  im* 
petuofity  was  irrefilUble  :  though  the  atuck  was  attended  with 
conGdentble  carnage^  theloflesth^  fuflamed  only  added  frcfh 
fuel  to  their  couragei  till  at  len^huiey  €at;ned  the  redoubt;  and 
thus  the  impru4enc  commandant:  waf  acccfTary  to  hh  own  deatli^ 
the  flaughter  of  his  men,  and  the  ]ofi  of  his  pofl. 
9  9'-  The|^nce»  the  general  of  the  amiTi  and  every  commandfr  m 

U"^^  chief  within  ni^  dqiartment^  have  alone  the  right  of  fending  z 
lAjbt  ^ trumpeter  or  drummer ;' and, on  the  other  hand« tc is  oaly  to  the 
at.  conmiander  in  chief  (hat  thej  cSm  tend  Such  meiTeiigers.  Should 
a  general,  beQeging  ^  town,  attempt  to  fend  a  trumpeter  to  any 
fuoaltern,  to  the  magiftracj^  or  thf  tovimfmen ,  the  governor  might 
juftlj  treat  that  trumpeter  as  a  fpy.  The  French  monarch* 
Francis  the  Firft,  while  engaged  in  war  with  Charles  the  Flftlj, 
fent  a  triimpeter  to  the  diet  of  the  empire,  dien  at^embled  at 
Spires.  The  trumpeter  was  feized  by  order  of  the  emperor, 
who  threatened  to.  hang  him  becaufe  he  was  not  fent  to  mm*. 
But  he  did  not  dare  to  put  his  threat  in  execution;  for,^  ioudtr 
as  he  complained  on  the'fubjedl^  he  was  neverthelcTs  conrincca 
in  his  own  mind  that  the  diet  had  a  right,  even  without  his  con* 
fent,  to  liften  to  the  propofals  brought  by  a  trumpet*  On  the 
other  hand,  a  drummer  or  trumpeter  from,  a  fubaltem  is  fddom 
received,  pnlefs  for  fpme  particular  obje£^  depending  on  the  pre- 
fent  authority  of  that  fubaltem  a£ling  in  his  fun&on.  At  the 
£ege  of  Rhynberg  in  1598,  a  colonel  of  a  Spani(h  regiment 
having  taken  upon  him  to  fummon  the  town,  the  governor  fent 
the  drummer  orders  to  withdraw,  inforjning  him  at  the  fame  time, 
that,  if  any  other  drummer  or  trumpeter  had  chie  audacity  to 
come  on  the  fame  errand  frpm  a  fubaitern,  he  would  caufe  the 
meflengcr  to  be  Iwnged  -f . 
^  ^j.  The  inviolability  of  a  public  minifter,— or  the  protedion  to. 

idcpcn  which  he  has  a  more  facred  and  particular  claim  than  any  other 
encf  of  perfon,  whether  native  or  foreigner^ —  is  not  the  only  privilege 
►reign  nil-  |^^  cnjoys  :  the  univerfal  prafti.ce  of  nations  allows  him  more- 
over an  entire  independence  on  the  jurifdiflion  and  authority  d 
the  ftate  in  which  he  refides.  Some  authors  {  maintain  that 
this  independence  Is  merely  a  matter  of  inilitution  between  dif- 
ferent dates,  and  will  have  it  referred  to  the  arbitrary  law  of 
nations,  which  owes  its  origin  to  manners,  cnftoms,  or  particu- 
lar  conventions  :  in  a  word,  they  deny  it  to  be  grounded  on  the 
natural  law  of  nations.  It  is  triie,  indeed,,  that  the  law  of  na- 
ture gives  men  a  right  to  punifh  thofe  who  injure  them  :  confc- 
cjuently  it  empowers  fovereigns  to.  puniQi  any  foreigner  who. 
dtilurbs  the  public  tranquillity,  who  offends  them,  or  maltreats 
their  fubjeds :  it  authorifes  them  to  compel  fuch  foreigner  to 

*  Wicqucfort,  uhi  fupra.  f  Jdeno,  ii|I4* 
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conform  to  the  laws,  and  to  behave  voperly  towards  the  citi- 
zens. But  it  is  no  lefs  true,  that  the  natural  law  at  the  fame 
time  impofes  on  ail  fovereigns  the  obligation  of  confenting  to 
thofe  things  without  which  it  would  be  impofTibJc  for  nations  to 
cultivate  the  fociety  that  nature  has  eilabliftied  among  them,-— 
to  keep  up  a  mutual  correfpondence, — to  treat  of  their  affairs,  or 
to  adjuft  their  differences.  Now,  embafladors  -.md  other  public 
miniileri;  are  necefTary  inftruments  for  the  maintenance  of  that 
general  fociety,  of  that  mutual  correfpondence  between  nations. 
But  their  miniitry  cannot  effeft  the  intended  purpofc,  nnlefsit  b« 
imrefted  with  all  the  prerogatives  which  are  capable  of  enfuring 
its  legitimate  fuccefs,  and  of  enabling  the  miniller  freely  and 
faithfully  to  difcharge  his  duty  in  per^ft  fecurity.  J'hc  law  of 
nations,  therefore,  while  it  obliges  us  to  grant  admiifion  to  fo.« 
Tcign  'minifters,  does  alfo  evidently  oblige  us  to  receive  thofe 
minifters  in  full  poffefTion  of  all  the  rights  which  ncceifarily 
attach  to  their  charader, — all  the  privileges  rcquitite  for  the  due 
performance  of  their  fundi  ions.  It  is  cafy  to  conceive  that  int 
dependence  muft  be  one  of  thofe  privileges ;  fince,  without  it, 
that  fecurity  which  is  fo  necefTary  ro  a  public  mi.iifter,  would  be 
enjoyed  on  a  very  precarious  footing.  He  might  be  nv)lclled, 
pcrfecutcd,  maltreated,  under  a  thoufand  prciciices.  A  miniller 
is  often  charged  with  commifFions  thuL  are  difagreeablc  to  the 
prince  to  whom  he  is  fent.  If  that  prince,  has  any  power  over 
him»  and  cfpecially  a  fovcrcign  authority,  how  is  it  to  be  cx- 
pcfted  that  the  miniflcr  can  execute  his  mailer's  ordc^rs  with 
due  fidelity,  firmnefs,  and  freedom  of  mind  ?  It  is  a  matter  of 
no  fmall  importance  that  he  have  no  fnares  to  apprehend, — that 
he  be  not  liable  to  be  diverted  from  his  fundions  by  any  chica-^ 
nery, —  that  he  have  nothing  to  hope^  nothing  to  fear,  fiom  the 
forcreigti  to  whom  he  is  fent.  In  order,  therefore,  to  the  fuc- 
cefs of  his  miniflry,  he  muft  be  independent  of  the  fovereiga 
authority  and  of  the  jurifdi£lion  of  the  country,  both  in  civil 
and  criminal  matters.  To  this  it  may  be  added,  that  the  nobi- 
lity and  other  pcrfons  of  eminence  would  be  averfc  to  under-, 
taking  an  embaffy,  if  fuch  commifTion  were  to  fabjecl  them  to  a 
foreign  authority, — ^not  unfrequently  in  countries  where  they 
have  little  friendlhip  to  expe£l  for  t'leir  own  nation,  and  where 
they  mufl  fupport  difagrecable  claims,  and  enter  into  difcufTions 
naturally  produftive  of  acrimony.  In  a  word,  if  an  embaffador 
may  be  indi£led  for  ordinary  offences,  be  criminally  profecuted^ 
taken  into  cuflody,  puniflicd, — if  he  may  be  fued  in  civil  cafes, 
—the  confequence  will  often  be,  that  he  will  neither  poffefs  the 
power,  the  leifure,  nor  the  freedom  of  mind,  which  his  mader's 
affairs  require.  And  how  fhall  he  be  able  to  fupport  the  dignity  of 
reprcfentation  in  fuch  aitate  of  fubjeftion  ?—  On  the  whole,  there- 
fore, it  is  impoi&ble  ta  conceive  that  the  prince  who  fends  an  embaC- 
fador  or  any  other  minifler,  can  have  any  intention  of  fubje£ling 
him  to  the  authority  of  a  foreign  power :  and  this  confidcration  # 

furniflics  an  additional  argument  which  completely  ellablifhes  the 

H  h  4  in4c^ 
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independency  of  a  public  :pinliler.  If  it  cannot  be  reafonably  pre* 
fumed  that  his  fovereign  means  to  fubje£l  him  to  the  authority 
of  the  prince  to  whom  he  is  fent,  the  latter,  in  receiving  the 
miniiier,  confents  to  admit  him  on  the  footing  of  independency ; 
and  thus  there  exiits  between  the  two  princes  a  tacit  convention 
which  gives  a  new  force  to  the  natural  obligation. 

The  ed^blifhcd  praflice  is  perfectly  conformable  to  the  prin- 
ciples here  laid  down.  All  fpvereigns  claim  a  perfe£l  inde* 
pendency  for  their  embafTadors  and  minifters.  If  it  be  true  that 
there  was  a  king  of  Spain,  whp,  from  a  defire  of  arrogating  to 
himfelf  a  jurifuiftion  over  the  foreign  miniders  refident  at  his 
court,  wrote  to  all  the  chriftian  princes,  informing  them  that  if 
his  embaifadors  (hould  commit  any  crime  in  the  places  of  their 
refpe£live  refidence,  it  was  his  pleafure  chat  they  (hould  forfeit 
all  their  privileges^  and  b^  tried  according  to  the  laws  of  the 
country  *, —  one  folitary  inftance  is  of  no  M'eight  in  an  afiairof 
ihivs  nature;  nor  havt  his  fuccefTors  on  the  Spanifh  throne adopte4 
a  liniilar  mode  of  thinking. 
i.  <»,.  I'his  independency  of  the  foreign  miniiier  is  not  to  be  con* 

^ow  the     verted  into  liccntioufnefs  :  it  docs  not  excufe  him  from  con^ 
^J'V;'"  .^   forming  to  the  culloms  and  laws  of  the  country  in  all  his  extcr- 
3  bcinvc.    i*^^  adlions,  fo  far  as  they  are  unconneGcd  with  the  objeft  of  his 
miffion  and  character :— he  is  independent ;  but  he  has  not  a 
right  to  do  whatever  he  pleafes.     Thus,  for  inllance,  if  there 
cxill  a  general  prohibition  againft  paffing  in  a  carriage  near  a 
powder  nD.ijiazine,  or  over  a  bridge, — againft  walking  round  and 
examining  the  fortiti;  ations  of  a  town,  &:c. — the  embaffador  is 
bound  to  refptci  fuch  prohibitions  f.  Should  he  forget  his  duty, 
—  iliould   he  gn.-w  infoleni   and  be  fruilty  of  irregularities  and 
f  rimes,  —  there  arc,  according  to  tiu*  nature   and  importance  of 
his  otfeiices,  varlrus  mcdes  of  repiclTnig  him  :  aiid  thefe  we  (liail 
i'peak  of,  after  we  h.ive  f.iid  a  few  words  concerning  the  line  o{ 
roiuluct  to  be  puifued  by  a  puMic  mini(W.r  in  the  place  of  jii> 
refidence.     He  nuift  not  av.al  Jiimfelf  of  lab  indenciuiencv  for 

*  Ihv  f.i'>i=  ifvarred  Sy  Aniny  tlr  W-a.  \r  h  <  *«  !f?«  r.  ri  .i  Pcrfe<5>  EmbJlTi- 
*'  <^)r  :"  but  XVi  qi:ct.::t  fiif;'t^*N  tl:t  ii.rhi-:  tic  ty  f.t  tho  ariivci*.,!?. — not  hivm^, :: 
\\r  r.iys,  nif^  witJi  it  in  -nvohir  vvriftr      K;rili.»ir»«l.  1  mk  i.  (  .'.«> 

f  'i  hv  V\r\i  <»f  I'.n/  :«ti»l  h  ivii  i;  rficivr.i  i-  r.'rrm»i'iM  th-r  rhr  i  rrrch  ami  Si  ..n  fn 
CMi'.iiiT.idoi- Im'I  f'viraily  iol!t.c:r.i  co/ firenblr  run-.Scr^ot  crrrrd  met'  for 'hr 
f.i:T"'t.-  i:  r.".p'-  <-fin'^  •  n  a  fi«lt:n:i  oicr.f;on  tKc  r  vc'p-  ivt.  oLm'.s  tu  prcctJi'-i.cy. 
r....ir;;  .  cr.i  r..'.  Tvij:  Cii  t  ■  .I'l  :lit  \ow  tfn  ininiiur-  n  -f  tcTc:'.?  f!f  ir  c  .iiri.i"t<  toiitt  •  I 
flu  puMi«  iiitrv(»l  t'u' Vfi  tt.".»i'.  iT\  >;'i!a''<i-.  [he.  romir  '  'ht}r  "'f«,:jr  :l::tt  fi  •^r:  *"  - 
U  iUr  t;  -ni  i\'.c  .vv'.x  "t  H-ar.ci,  h.r.iiiv:  complid  v^vh.  h  <  n.iit  iy'.-  (I.Iit-.-,  — 1.- 1:1^ 
XIV.  tell  J:.  1;  1:  .I;:,.;:  ::Oi.i,i.a  tl.c  Jtfi :  cr.iC  p.iiil  liy  rht  c  lu.tt.'tli:  Liitiihn..- 
.  i:  u...*^  n  '.iio;"  il  .ui  alin'pir  uni.til  'loi  to  i*  lul  r.-.r''  j'J' ■ , 
h.  h  »l  :i''i:  «i  a  c>i»rc;s  ordrr  n-  U'v.vt  wx  Mj  rry  to  <:■• 
1:  N  li  r  .N  r\v  kr^r-^o  ''.).  vou  fh  iil  ■  huvc  rci  li'd  rrat  yu 
:.  \  i:c  ti  :n  n-t  :  4  d  if,  .fttr  tli;it,  he  h:ivl  atttnipttd  tu  utu 
\'.".  :.  :<!■:.!'  d  It  y<  11  'o  :u^.  wa.  t'.-^t  of  v.  irhur-v.  s:j. 
•  jj- k  'r.  Irci.  il  rron  irrh  t'l  fr.-f  jincd  •  rr-- « oi;*,  ijra- f;.i 
thu  fuhj.iil  ;  !i  'vc  I VI.-,  li AM.  .yn  n-t.lt  l:;icly  '•.:ivc  a  ri-r  t  to  prohi'  it  a. I  ff  r'.i^.i 
mwiiiJffc  d"i«»»r  •'■">  ''  •  K  '»•  *•■"  «••  «vi-  io  -  \  \\u':\  nuy  tt.iJ  (j  produce  dil'  rd  r, 
nrid  which, nurcov;  i,  i"  1  it  'n.>.v;i.ir\  W  flic  cwrcih:  oi  ilitir  iiii:,.:Uriol  funcli«n  *■ 
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the  purpofc  of  violating  the  laws  and  cudoms ;  he  fliould  rather 
punAually  conform  to  them  as  far  as  they  may  concern  him,  al« 
though  the  maKtflrate  has  no  compulfive  power  over  him  ;  and 
he  is  cfpccially  Dound  to  a  religious  obfervance  of  the  rules  of 
jnftice  towards  all  who  have  any  dealiugs  with  him.  As  to  what 
concerns  the  prince  to  whom  he  is  fent>  the  embaflador  (hould 
remember  that  his  miniftry  i»  a  miniClry  of  peace,  and  that  it  i% 
on  that  footing  only  he  is  received.  This  reafon  forbids  his  en- 
gaging in  any  evil  machinations  : — let  him  ferve  his  mailer  with- 
out injuring  the  prince  who  receives  him.  It  is  a  bafe  treachery 
to  take  advantage  of  the  inviolability  of  the  embafladorial  cha* 
nOer>  for  the  purpofe  of  plotting  in  fecuritv  the  ruin  of  thofe 
who  refpeft  that  charadter, —  of  laying  fnares  for  them, — of  clan- 
deftinely  injuring  them, —  of  embroiling  and  ruining  their  aflairt* 
What  would  be  infamous  and  abominable  in  a  private  gueft^ 
(hall  that  be  allowable  and  becoming  in  the  reprefeutative  of  a 

Here  arifes  an  interefting  queftion. —  It  is  but  too  common 
for  embaffadors  to  tamper  with  the  fidelity  of  the  minifters  of  the 
court  to  which  they  are  fent,  and  of  the  fecretariet  and  other 
perfont  employed  in  the  public  offices.  What  ideas  are  we  to 
entertain  of  this  practice?  To  corrupt  a  perfon, —  to  feduce 
him» — to  engage  him  by  the  powerful  allurement  of  gold  to  be* 
tray  his  prince  and  violate  his  duty,*-is  according  to  all  the 
eftabliftied  principles  of  morality,  undoub:edly  a  wicked  a£tion. 
How  comes  it  (hen  that  fo  little  fcruple  is  made  of  it  in  public 
affairs  ?  A  wife  and  virtuous  politician  *  fuffit  iently  gives  us  to 
\inderftand  that  he  abfolutcly  condemns  that  fcandalous  refourcc : ' 
but,  fearful  of  provoking  the  whole  tribe  of  politicians  to  aflfail 
him  at  once  like  a  neft  of  hornets  he  proceeds  im  farther  than 
barely  advifing  them  not  to  pracUfe  fuch  manct:uv^o^  rxri*pt  when 
every  other  refource  fails.  As  to  me,  whofe  pen  is  employed  in 
dereloping  the  facred  and  immutable  principles  of  juflicc,  I  mud, 
in  duty  to  the  morul  world,  openly  aver  that  the  mode  of  corrup- 
tion is  direc'^ly  repugnant  to  all  the  tm\c^  of  virtue  imd  probity, 
and  a  flagrant  viol.ition  of  the  law  of  nature.  It  is  impolFible  to 
conceive  an  zA  of  a  more  flagitious  nature,  or  more  glaringly 
militant  again  (I  the  reciprocal  duties  of  men,  than  that  of  induc- 
iag  any  one  to  do  evil.  1'he  corruptor  is  trndouKtedly  guilty  of 
a  crime  againll  the  wretch  whom  he  feduces  :  and  as  to  the  fo- 
vereign  whofe  fecrets  are  thus  treat  heroufly  explored,  is  it  nor 
both  an  offence  and  an  injury  committed  againlt  him,  to  abufe 
the  friendly  reception  given  at  his  court,  and  to  i.ike  advantage  of 
it  for  the  purpofe  of  corrupt in^)  the  fidelity  of  bis  fervants  i  He 
has  a  right  to  banilh  the  corruptor  from  his  dominions,  and  to 
demand  juftice  of  his  employer. 

If  ever  bribery  be'excul'able,  it  is  when  it  hippens  to  be  tho 
only  poflible  mode  by  which  we  can  completely  difcover  and 

*  Monf.  rcquet,  Dlfcours  far  TArt  dc  ncfoccr,  p-  91. 
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4eAs«b  t.  heitaottt  plet»  capaUe  of  rmning  or  tnatetially  end; 
gflriQS  ^  ftsK  in  vhofe  iciitiee  we  are  employed,  in  the  e< 
dbA  of  bim  wliabelniyt  fuch  a  fee  ret,  there  Enay,  acc^rdtof  to 
4ireiiaiftancs%  be  oocrininaiity.  The  great  and  lawful  adv^- 
Jblg^  <cor«inK  Imn  tbe  sAkm  which  we  induce  him  to  pcrfonBi 
MjBdbBff  witt/thfeuigenfe  heceffity  of  having  recoarie  to  tt^mtf 
iifytiwtii  wiih  oar-pmng  too  fcrypulous  an  atteniion  m 
qmftfanthle  compleaMm  of  the  deed  on  his  part.     To  giln 


ofm^.it  DOmone.ttumftir  aO-of  rtmpieand  juilifiable  (elf-deff 
hxniUf  daf  liyppcnt,  tJHity  in  order  to  foil  the  machinattom 


I  wefind  taiftlves  under  a  ncccitry  of  turning  to 
toacMQl  tlift- ▼kioiiSf  difoofidoBs  of  men  of  fimilar  (lamp.  On 
tllU.fbotiiigkwsn»tliBt Henry  the  Fourth f^id  to  the  Spanilhn!:- 
qiAer  tlwt:'*itiarjuftifiable  conduft  m  an  emhafTador  to  hare  re- 
V  noorfe  to  bribery  for  the  purpofe  of  detefting  the  intn^cs 
^  that  arc  carried  on  againft  his  fovercign's  ioterefts  * ;"  addi8| 
that  the  affair  of  Marfeilles,  that  of  Metz,  and  fevenljetfcent 
fiifficiently  fliewed  that  he  had  good  reafen  for  endeanroariog  to 
penetrate  the  fchemes  which  his  enemies  were  plotting  mtBmUs 
againft  the  tranquiUtty  of  his  kingdom.  That  great  prince^' icii 
torbe-prefumed,  did  not  ^onfider  bribery  and  fedn£Hon  as'ondt 
Qcafions  excu  fable  in  a  foreign  minifter^  fince  he  himmfgnv  ' 
o^jers  for  the  arreft  of  Bmneaoi  the  Spanifli  embaffador^  fim- 
Iffy,  .who  h>id  tampered  with  Mairargues  for  the  dandefiiaQ 
furrender  of  Marfeilles  to  the  Spaniards.    ' 

In  barely  taking  advantage  of  the  offers  made  to  us  by  a  trai- 
tor whom  we  have  not  fcduced,  our  condu£i  is  leis  inconfif* 
*tcnt  with  juftice  and  honour.  But  the  examples  of  the  Romans^ 
N(?hich  we  have  already  quoted  (Book  III.  §§  155,  iSi),  and 
in  which  there  was  qucllion  of  declared  enemies, — thofe  exam-i 
pks,  I  fay,  fufficiently  (hew  that  true  greatnefs  of  ibul  difdains 
even  that  rcflburce>  leil  the  adoption  of  it  Qiould  hold  out  an  en« 
Couragement  to  infamous  treachery.  A  prince  or  a  miniftcTa 
whofe  ideas  of  honour  are  not  inferior  to  thofe  of  the  ancient 
Romans  above  noticed,  will  never  ftoop  to  embrace  the  propofali 
of  a  traitor,  except  when  compel ied  by  fome  dire  uncontroulabla 
neceflity :  and  even  then  he  will  regret  the  degrading  circum* 
ftance  of  owing  his  prefervation  to  fa  unworthy  an  expedient. 

But  I  do  not  here  mean  to  condemn  an  embafiador  for  employ* 
ing  civilities  and  polite  attentions,  and  even  prefents  and  pio« 
miies,  with  a  view  to  gain  friends  for  his  fovereign.  To  conci- 
liate men's  affe&ion  and  good  willj^  is  not  feducing  them,  or 
impelling  them  to  the  perpetration  of  criminal  deeds:  andaaco 
tjiofe  new  friends,  it  is  their  bufinefs  to  keep  a  ftri'A  watch  over 
their  own  hearts,  left  their  attachment  to  a  foreign  prince  flioaid 
ever  warp  them  from  the  fidelity  which  th^y  owe  to  their  lawfU 
iiivereign. 

^  See  Sally's  Memoirs^  and  the  French  hiflorianii. 
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Should  an  cmbafTulor  forget  the  duticrs  of  bis  ftationi —  flioulil  f  9^ 
he  render  Iiimft  If  liilagrecable  nnduan);erous,— (houM  lie  form  ca-'*^'''>« 
bals  9nd  fcbcmts  prejuuici.il  to  the  peace  of  the  citizens,  or  to  thfp^^^u^^^ 
(late  or  prince  to  whom  he  is  fcnt, —  there  are  various  moilcs  of 

5»nnifliing  him,  proportionnie  to  the  nature  am)  degree  of  his  of-  '•  ^''w*- 
iencc.  If  he  maltreats  the  fubjc£ls  of  tlie  rtate, —  if  he  c^"i>^i'&«r^^- 
anj  a£li  of  injulUie  or  violence  againft  them, —  the  injured  fub- 
jdus  are  not  to  feck  redrcfs  from  the  ordinary  magill rates,  Gnce 
the  embaflador  is  u holly  independent  of  their  junfdictiun :  and 
for  the  fame  reafon,  thcfe  niu^^illratcs  cannot  proceed  ilircclly 
againft  him.  On  fuch  occaficns  therefore,  the  plainciiFs  are  to 
make  application  to  their  fovercigii,  who  demands  juUicc  from 
the  embaflador's  mailer,  and,  in  cafe  of  a  rcfufal,  may  order  the 
infolenx  miniftcr  to  quit  his  domii.ions. 

Should  a  foreign  miniiler  otleiid  the  prince  himfclf, —  fhould  he      «  ^^, 
fail  an  the  refpe£t  which  he  owcr*  him.  or,  by  his  intrigues,  em-s.  forfau^a 
broil  the  ftaic  and  the  court,- -the  ofTcndcd  prince,  from  a  wifh^^"'"r|| 
to  keep  meafures  with  the  ofTendcr's  idvereign,  iomctimes  con-p^l^^^ 
tents  himfclf  with  fimply  requiring  that  the  minilter  be  recalled  s 
or  if  the  rranfgreflion  be  of  a  more  frrious  nature,  he  forbids  his 
appearance  at  court  in  the  interval  while  iiis  maftcr's  anfwcr  is 
cxpeAcd;  and  in  cafes  of  a  heinous  complexion,  he  even  pro- 
ceeds fo  far  ns  to  expel  him  from  his  tcrritoii^-s, 

Every  fovcrcign  has  an  unqi-.eilionable  rij^hi  to  proceed  in  this      $  9^. 
manner  i  for,  being  metier  in  his  own  dominions,  no  foreijrncr '^'f '•"^ 
can  (lay  at  Ins  court  or  in  liis  territories,  witliout  his  permiHion.^'l^,^']]^ 
And  thougli  fovereigns  are  gci.evjlly  ohili;c'(i  to  liilen  to  the  over-  eni'  afTa 
tures  of  foreign  powers,  and  to  admit  their  miniiters,  this  obli- ^*"  ***>®" 
ration  entirely  ceafc^  with  regard  to  a  minitlcr,  who,  being  him-  ^"jiy'^f^J 
felf  deficient  in  the  duties  nrrached  to  hi*i  lt.itio:i,  Ix  ci  nu-.s  dan-|);-dca. 
I^erous  to  or  juflly  fufpecled  by  the  l'ov;:rri^n,  10  wLmn  he  can 
come  in  no  other  character  tlian  tiiat  of  a  nnnil.fr  ot  peace. 
Can  a  prince  be  obliged  to  funer  that   a  (lcx^i  encnw,  who  is 
raifing  difturb.m-  c^  in  the  Hate  and  plotting  its  ruin,  tliall  remain 
in  his  dominions,  and  appear  at  l.i.s  nuin  ?  Ki<1iculous  was  the 
anfwcr  of  Thilip  the  Second  lo  queen  Elizabeth,  on  her  requett 
that  he  wouid  recall  his  embali'ador  who  was  i  arrytng  on  danger- 
DttS  plots  again  11  her.     The  tSpaniCi  monarch  refuted  10  ree.i.1 
kimg  faying,    that   ^*  the  conunion  of   princes  would   be  \ery 
"  wretched  indeed,  if  they  were  tibliged  to  rei  a;l  .1  mi:;!ilcr  when- 
■*C¥cr  bis  crjiducl  did  not  fuit  the  humour  cr  :)./  i:.tcTw'.:  01"  ihcic 
"with  whom  he  was  negoil.it  j;g  ••'*  Much  mnc  wir-rtiuii  \^iiul4 
be  the  condition  of  pr.n*  e.s  it  titey  were  bouiui  m  luuer  in  their 
ftateSy  and  at  their  court,  a  miniiler  who  \va5  d.fa^reeable  or 
|uflly  fufpctled,  an  ince^idiary,  an  enemy  diiVuiud   under  the 
change*'  of  >n  embaffador,  who  ihould  avail  himfeif  of  lii»  in- 
riolability^  for  the  purpofe  of  boldiy  plotting  fchemcs  of  a  per- 

*  W^queforti  book  i.  §  29. 
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nicioui  tendency^    The  queen,  juflly  ofTendeJ  at  Philip't  nhM^ 
|rat  a  ^ard  da  the  cmbafiador  "**. 

But  18  a  prince  on  every  Dccalian  bound  to  confine  Ms  i 
neilt  to  the  Snip le  expulfion  of  an  cmba0ador,  however 
.  .  die  enormities  ^f  which  the  latter  may  have  been  guilty  ? — Such 
^jy?j.^is  the  doftrine  maintalfied  by  fomc  atithors,  who  ground  dictr 
KJitvetas  ^nion  oh  the  ibfolute  independency  of  a  public  minimi  en  I 
wciirmx.  owfl'lie  is  irfde^cntkni  of  ihe  jurlfdiiiion  of  the  country:  auJ  I 
hare  already  faid,  that,  on  this  aecounti  the  common  magiftrate 
cannot  proceed  agait^ft  him.  I  further  admit*  that,  in  all  afe? 
of  ordinary  "tratifg  re  (Ron  3  all  inftanccs  of  offenlvc  or  diforderly 
bdiayionri  which,  though  injurious  to  individuals  or  tofodd|| 
do  not  endanger  the  fafety  of  the  ftaie  or  of  the  fovcteigfii 
fliere.is  that  degree  of  refpe^t  due  to  the  embafladorial  chifi^ 
tcr  which  is  fo  necefOry  for  the  correfpon deuce  of  nations,  ad 
to  the  dignity  of  the  prince  reprcfented,  that  a  comphiiit  be  fiift 
made  to  him  of  the  conduct  of  his  mimfter,  together  with  a  ie- 
mand  of  reparation  i  and  that,  if  no  fatisfadton  is  obtatned,  the 
offirnded  fovercign  be  then  content  with  fimply  ordering  iht 
embaflador  to  quit  his  dominions j  In  cafe  the  ferious  nature  o{ 
the  offences  abfolutcly  recjuire  that  a  ftop  be  put  to  them-  But 
(hall  an  embaflador  be  fuflercd  with  impunity  to  cabal  againfl  the 
ftatp  where  he  refidcs*  to  plot  its  ruini  to  ftir  up  the  fubjeSi  m 
revolt,  and  boldly  to  foment  the  mofl  dangerous  confpiracieii 
under  the  afTuranre  of  being  fupportcd  by  his  mafter  ?  If  he  tse* 
haves  as  an  enemy,  fhalt  it  not  be  allowabfe  to  treat  him  as  (mh^ 
The  qucflion  admits  not  of  a  doubt  with  regard  to  an  embalfadot 
who  proceeds  to  overt  afts,  who  takes  up  arms,  and  ufes  violcnct 
In  fnch  cafe,  thofe  whom  he  attacks  may  repel  him ;  felf-defence 
being  authorifcd  by  the  law  of  nature.  Thofe  Roman  embafla- 
dors,  who,  being  lent  to  the  Gauls,  fought  againft  them  with 
the  people  of  Ciufium,  diverted  themfelves  of  the  eirtbaiTadonal 
charaftcr  t-  Can  any  one  therefore  imagine  tha^  the  Gauls  were 
boTiiid  to  fpare  them  in  the  hour  of  battle  ? 
^  9^'  The  queftion  is  more  difficult  with  refpefl:  to  an  embaflador 

^"l^?^^*'*' who,  without  proceeding  to  overt  afts,  broaches  plots  of  adan- 
nrmincr  ^j.^^^,  tcndcncy, — who,  oy  his  occult  machinations^  excites  tlie 
hibje£ls  to  revolt,  and  who  forms  and  encourages  confpiradci 
againft  the  fovereign  or  the  ftate.  Shall  it  be  deemed  unlawful  to 
rcprefs  and  inflift  exemplary  punifliment  on  a  traitor  who  abnfo. 
the  facred  charafter  with  which  he  is  inverted,  and  who  is  himfdf 
the  firrt  to  fct  the  example  of  violating  the  law  of  nations  ?  tint 
facred  law  provides  no  lefs  for  the  fafety  of  the  prince  who  re- 
ceives an  embaflador,  than  for  that  of  the  embafl!ador  himfdt 
But,  on  the  other  hand,  if  we  allow  the  offended  prince  a  right 
to  punirti  a  foreign  minifter  in  fuch  cafes,  the  fubjeds  of  conmt 

*  Idem,  \h\A. 

f  Livjr,  book  v.  chap.  26,  where  the  hiftorian  pf remptorily  decide t  that  tkcfe 
eniiMirado^  violated  the  I&w  of  nations :  *^  Legati,  contra  ju9  s;entium^  irxna  capi* 
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ftnd  rupture  between  fovcreigns  will  become  very  frequent ;  and 
it  is  much  to  be  feared  that  the  embaHadorial  charider  will  ceafe 
to  enjoy  that  prote£lion  and  inviolability  which  are  fo  eiTential  to 
it.  There  are  certain  pra£tices  connived  at  in  forei^^n  mini  iters, 
though  not  always  (lri£lly  confident  with  the  rules  of  redlitude  : 
there  are  others,  again,  which  are  not  to  be  corrected  by  acluai 
punifliment,  but  fimply  by  ordering  the  minificr  to  depart.  Mow 
Dull  we,  in  every  cafe,  be  able  to  afccrtain  the  prccife  boundaries 
of  thofe  ditTcrent  degrees  of  tranfgrelFion  ?  When  there  e.xills  a 
premeditated  defign  of  perfecuting  a  miniftcr,  an  odious  colour- 
ing will  be  given  to  his  intrigues;  his  inrc:itions  and  proceedings 
will  be  calumniated  by  finider  cunl  cruel  ions  \  even  falfe  accufa- 
lioas  will  be  raifed  agninft  him.  Finally,  fuch  plots  as  we  here 
aUlude  to  are  generally  condu£led  wiih  caution  :  they  are  carried 
on  fo  fccredy,  that  to  obtain  full  pi  oof  of  them  ii»  a  matter  of 
extreme  difficulty,  and  indeed  h;iniiy  pi^iTtble  without  the  forma - 
iitics  of  jultice, —  formalities  to  which  we  cannot  fuhjecl  a  mini- 
ftcr who  is  independent  of  the  juiii'ilictioii  uf  the  country. 

In  laying  down  the  r rounds  of  tl;'.'  vi^iuntary  law  of  nation^t 
(Prelim.  ^  21),  we  have  fecn,  thar,  in  particui.ir  conjuiiclure^, 
nations  mull,  with  a  view  to  the  ^cncr<il  advantage,  ncceilarily 
recede  from  certain  rij^hts,  which,  t^iken  in  tliemfclvcs  and  al^f- 
traAed  from  every  other  conftdcration,  (lioulJ  naturally  belong 
CO  them.  Thus,  although  the  fcverci^n  who  has  juilite 
on  his  fide,  be  alone  really  encitlwd  to  ail  the  rights  of  w.ir 
(Book  III.  ^  188),  he  is  nevcr:hciela  obli;;ed  to  lodk  upon  hi^ 
enemy  as  enjoying  equal  rights  with  hlmleif,  and  to  treat  him 
iccordingly  (ibid.  §§  190,  191]-  1  he  fame  principles  muii  be 
our  rule  in  the  prefent  cafe.  Wc  may  therefore  venture  to  af- 
firm, that,  in  confideraiion  of  the  extcnfive  utiJity,  nay  the  ab- 
foiute  neceflity  of  embailie?,  ioverei;;i]S  are  bound  to  rclpecl  the 
inviolability  of  an  embaflador  as  Iotil;  as  it  is  nut  incompatible 
with  their  own  fafety  :ii\d  t}ie  weh.iic  of  their  llatc.  Conlc- 
qacntly^  when  the  intrigues  of  the  enib^iudDr  have  traulpucd, 
and  his  plots  are  difcovered,— when  the  dir:>;er  is  patt,  \\j  rh.r. 
there  no  longer  exillsnnecciruy  of  iiiyiii;;  hands  on  him  m  order 
to  guard  againii  i:, —  the  otFeiided  fovere!;;n  ou^ht,  in  coinldcra- 
ciun  of  theembafijdoiial  character,  to  lenouncc  his  general  rij£!.t 
of  puniOiing  a  traiiur  and  a  fecrei  ciieniy  who  conlpircs  againlt 
the  fafety  of  the  it.uc, —  and  to  concent  hii'ifeU'  wi:h  diiinilhng 
the  guilty  minilier,  and  rcquiriiig  that  puniDnnent  be  iMh^ltcd  on 
him  by  the  iovereign  tn  wiioiL  auihoriiy  he  is  fubjccl. 

Such  ill  fad  ia  the  iiKuie  wf . proceed iii^  ciiabiilh'.>d  by  common 
oonfient  among  the  generality  ui'  na[iL>ii>,  efpecialiy  tlio/euf  Eu- 
rope. Wicqucfoil  '  gives  u:>  feicral  iiiib:!*.c>  of  fv^mc  uf  the 
principal  European  foverei^n>,  \slio,  on  dil'co\cring  enibaGJo:* 
to  be  guilty  of  odious  m.iclnnaticins,  have  mnited  their  refer.i- 
ment  to  ilie  eipuhion  of  the  oncndjr^,  viiwiout  even  in.ik::.g 

"  tmb-fl;*lbocL  :.  Jj  i:,  :?,  i). 
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kipplieatieii  to  haye  them  piiniflted  by  their  ma!lcrs»  oT  whom 
they  did  not  cxped  to  obtain  a  compli;tnce  with  fuch  i  demand. 
-To  tfaefe  inftancet  let  m  add  that  df  the  duke  of  Orleans,  t^ 
cent  of  France*  That  prince  having  detettcd  a  dangerous  cm- 
^nracy  which  had  been  formed  a^alnll  him  by  the  prbee  ik 
Cdlainaie»  embaffiuldr  ftOitt  Spaing  behaved  with  g^reat  moden- 
,  lion  00  ths  OCcafion,^-Hiot  adopting  ariy  ft  re  re  r  meafurei  thtn 

thole  of  tBtAtiK  a  {[bftrd  over  the  guitty  mtnifler,  feizing  ha 
|>apen|  and  (S*nfin|;  htM-  to  be  cotiduacd  out  of  the  Idngdoia. 
Anttther  ttmirkabte  inftfncei  of  very  ancient  date,  ftanili  le* 
tdrded  by  the  Roman  hiftorians,—  that  iti  which  Ttrquin's  em* 
haflkdora  Were  contisnied.     Having  repaired  to  Rome  under 
wreteneeof  cUiraing  tht  private  property  bdon^ltig  to  their  mi^ 
fter  who  had  hetn  eftpellcd  fTom  his  kingdom,  they  tampcRd 
with  the  profligate  Toang  ncbllity,  and  engaged  ihem  in  a  blade 
and  infamous  conipiracy  againft  the  liberties  of  their  countrik. 
Although  fuch  conduA  would  have  authorifeid  the  nilera  of  toe 
Roman  flate  to  treat  them  as  enemies^  tlte  corifUls  and  Gmate  ae- 
'  Terthelefs  refpefled  the  law  of  nations  in  the  perfona  of  thoG; 
embafladors  *.   The  offenders  Were  fent  back  to  their  cmploycrt 
without  hating  recetved  any  perfonal  injury :  but^  fiom  Livy'i 
account  of  the  tranfa£lion,  it  appears  that  the  letteta  which  tky 
had  from  the  confpirators  to  Tarquin;  were  taken  from  them. 
5  99,        This  eaaihple  leads  us  to  the  true  rule  of  the  law  of  natioe% 
What  any  in  the  cafes  ndW  in  queftxon.  An  embaflador  cannot  be  puniflied; 
h!in^i>  ^^  becaufc  he  is  iiidcpcndcnt :  and  for  the  reafons  We  have  alleged, 
cording  to  it  iS  not  proper  to  treat  h:m  sis  an  enemyj'  till  he  himfelf  pro- 
the  czipn-  cccds  to  overt  a£ts  of  violence:  but  we  are  juftifiable  in adoptii^ 
cy  of  the     agajnft  him  every  mcafure  which  the  circumftanbes  of  the  afe 
^  may  feafc^nably  require  for  the  purpofe  of  defeating  his  machi- 

nations, and  averting  the  eVil  which  he  has  plotted.  If,  in  ordet 
to  difconcert  and  prevent  a  confpiracy,  it  were  neceflary  to  arreft 
or  even  put  to  d^ath  an  embaflador  who  animates  and  cohdofts 
it,  I  do  not  fee  why  we  (liould  for  a  moment  hefitate  to  take 
either  of  thofc  fteps, —  not  only  bccaufcf  the  fafcty  of  the  ftatc  is 
the  fupreme  law,  but  allb  becaufe^  independent  of  that  maiimi 
the  embafTador'.s  own  deeds  give  us  a  perfect  and  jfarticular  right 
to  proceed  to  fuch  extremities.  A  public  nuniiter,  I  grant,  ii 
independent ;  and  his  pcrfon  is  facred :  but  it  is  onqueftionsblf 
hwful  to  repel  his  attacks,*  whether  of  a  fecret  or  of  an  oped 
nature,  and  to  defend  ourfelves  againft  him,  whenever  he  si£N 
either  as  an  enemy  or  i  traitor.  And  if  we  cannot  accompliA 
our  own  ptefibrvatioin  l^ithout  harm  thence  reftilting  to  hiniy  it 
is  he  himfelf  who  has  laid  Us  Under  a  necelDcy  of  not  fparinfg  tdin- 
On  fuch  an  octa£on,  it  may  with  grcsCt  truth  be  aiferted  that  the 
miniller  has  by  his  own  at^  czclodcd  himfelf  from  the  proteC'^ 
tion  of  the  law  of  nations.  Suppofc  the  Venetian  fcnate,— 
though  apprifed  of  the  marquis  of  Bedamar's  confpiracy,  and 


*  Et  quamquam  vifi  funt  (Irj^ctiJ  cotnxnifiire  ut  hoftictu  loco  cflcnt,  jot 
fcatium  taliAt.    Tit.  Liv.  lib.  ii.  cap.  4, 
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imprefled  with  a  thorough  conviQion  of  that  miiufter's  being 
the  prime  mover  and  dircAor  of  the  whole  bu^lnt^^, —  h»d  never- 
thcicrs  been,  in  other  particular^,  deftitute  of  fufhciciit  iijforma- 
tioa  to  enable  them  to  crufh  the  deteilabic  plot, —  fuppui'c  they 
had  been  unceitain  with  refpe£l  to  the  number  and  rank  of  the 
coofpiratorsi  the  defigns  they  had  in  a^itationi  and  the  particular 
qnmrtcr  where  the  medicated  mifchicf  was  to  bur  (I  forth, — whe- 
flier  an  intention  was  entertained  of  exciting  a  revolt  union j*  the 
marine  or  the  land  forces,  or  etT'ecling  the  Llandcilinc  capture  of 
fome  important  fortreffr, — would  chcy,  under  fuih  ci re um Ranee s, 
luiTC  been  bound  to  fufl'cr  the  cmbailador  to  depart  uninoleited, 
and  thus  afford  him  an  opportunity  of  joining  an<I  heading  hi$ 
accomplices,  and  of  bringing  his  dcilLMLs  to  a  fuccfrfbful  illiicf-* 
No  man  will  ferioufly  anlVcr  in  tlic  aflirmacivc . —  the  fcnare 
therefore  would  have  h.ul  a  ri^ht  to  arrt* it  the  mar(]ui»  and  all  hu 
houfehold)  and  even  to  extort  from  them  thtrir  dcicilablc  fccrct. 
But  ihofc  prudent  republicans,  feeing  the  danger  was  removed 
und  the  eonfpiracy  totaliy  fupprcHcii,  chufe  to  keep  nuMiurcs 
with  Spain  :  wliereforc  they  proiiibited  ali  accufation  of  ilie  Spa- 
niards as  concerned  in  the  plot,  and  contented  themfcivc6  with 
Cmply  requeuing  the  embaHador  to  withdraw,  in  uuler  to  Icrcen 
himfelf  from  the  rage  of  the  populace. 

In  this  cafe  the  fame  rule  is  to  be  fui lowed,  which  we  have     '.  rc.r 
already  laid  down  (Rook  111.  '^  i;j6)   in  treating  of  what  rnay '^^=-'^'^-.*  ■ 
lawfully  be  done  to  an  enemy.    \\  liciievcr  an  cmbafi'idor  ads  as  J^3*^y,'{Jf 
an  enemy,  we  are  julltfiable  in  adopting  at^aintl  him  every  mea- f  i«'crdgu'< 
fare  that  is  neceflary  for  the  purpofe  of  dcfcatirsg  his  evil  defigns,  ^'^'' 
and  cnfuhng  our  own  fafety.     It  i;^  on  the  {,in\c  principle,  and 
under  the  idea  which  reprcfents  the  embafladrir  as  a  public  ene- 
my when  he  behaves  as  fuch,  that  wc  proceed  to  dcierinine  ttic 
treatment  he  ought  to  receive  in  cufc  he  purfues  his  criminal 
career  to  the  lali  Uage  uf  enormiry.     If  an  cmbalTailor  commie 
Uiy  of  thofe  atiocious  crinxji  uhich  fap  the  vciy  fou:uI  luons  of 
the  general  fafety  of  mankind, —  if  he  attempt  to  a.T.{l'!iutc  or 
poifon  the  prince  who  hab  received  him  at  hi*i  court, —  he  u:i<|uef- 
lionably  defervcs  to  be  puniftud  as  a  treacherous  enemy  guilty  of 
[>oifoning  or  alTalTination  (Sec  Bock  III.  §  ISS)*      ^'^c  cmbalTa- 
lortal  chara^ler,    uhich  he   has  fo   balely    prulliiuttd.   cannot 
bicU  him  froia  the  fword  of  j  nil  ice.     Is  the  law  of  nations  to 
proCc£l  fuch  aciiminal,  when  the  pcilona)  fecuriry  of  all  fovc- 
neigns  and  the  gCTicral  '.'atoty  of  mankind,  Ijudly  Jeniand  that 
bit  crime  fliould  be  expiated  Ly  the  facrincc  of  l<is  forfeit  life?  It 
il  true  imleed  that  we  have  iiule  room  ;o  apprehend  t!i..t  a  public 
ninifter  will  procecil  to  fuch  dreadful  enormities  :  for  i:  is  gene* 
rdly  racu  of  lionour  who  arc  in  veiled  witli  the  character  of  em* 
>afladors;  and  even  if  theie  Ihiuld,  among  the  number,  be  fome 
whofc  coiifcieni.  eii  are  callcub  to  every  fv  rupic,  the  dilficultieii 
leverthelef-,  and  the  nMg'.ii:;:..!^  of  the  il.myer,  are  fjiRcicnt  :o 
^fter  ilieui  from  the  jttLm^'i.      «\:  fiuli  cri.ucs  arc  4-;;;:  \ih3lly 
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i  in  hift6rf.  Mbnfienr  Bubeyne*  ifiil:inces  the  fSd- 
'  finadoo  of  the  lord  of  Sinninm  hj  aa  cmbtflador  of  Gouftan- 
■  tiau  Diogenesy  goternor  of  the  adg^UMMiring  province  for  Bi^ 
filiua  II.  cmpemr  of  Gonfbntiiimlei  and  for  his  authonty  bt 

rn  the  hiftofim  Gedienus#    The  foQovinE  f^^  is  likewife  u 
purpoie.    la  the  year  1382^  Charies  Iff.  king  of  NipH 
hanngieot  to  his  competitor,  Loais  ddse  of  Anjou,  1  kmght 
naflWoMatthewSaavagei  m  diecharaOerof  a  heTald,  to  chailengt 
him  to  fingk  combat,  «^  the  herald  wai  fafpeaed  of  c^njmg  z 
.demUaaoe  adiofe  point  was  tinted  with  a  pbifon  of  fo  fuklt  i 
natnce,  that  whoever  fliOidd  look  ftedfaiftlj  on  it,  or  eveo  fafer 
it  to  tonch  hit  clothes,  Ironld  inftantly  drop  down  dead.    Tlie 
dtflse,  bang  appriled  of  the  danget,  maftd  ro  admit  the  hazli 
•into  his  prdenee^  and  ordered  nim  to  kk  *taken  into  cdlo<1f. 
The  culprit  was  interroga^,  and,  upon,  hi^  own  confciEaUr 
fufiered  the  puniflimcnt  m  decapitation.    Charles  complained  of 
the  eitecution  of  his  herald,  as  an  infradioil  of  the  hws  sod 
ttfages  d(  war:  hiit  Louis»  in  his  reply,  maintained  dsat  he  had 
not  violated  thofe  laws  in  his  treatment  of  Sauvage,  who  had 
been  coh^i&ed  by  his  own  confeflion  fi    Had  the  crime  iffr> 
puted  to  the  herald  been  clearly  fublbintiated,  he  was  an  aflaffio, 
whom  no  law  could  prote6i.    but  the  very  nature  of  the  accofih 
tion  fufficiericly  proves  that  it  was  a  falfe  and  groundlefs  chaige. 
f  ^ot.         1*be  queftion  of  which  we  have  been  treating  has  been  dc^tfd 
Two  re-     in  England  :lnd  France^  on  two  famous  occauons.    In  the  for- 
P*^^^    mcr  of  thofe  countries,  the  queftion  arofe  in  the  cafe  of  John 
rcfpeding  Leflic,  bifhop  of  RofS|  embaflador  from  Marv  queen  of  Scotit 
the  immti^  That  minider  was  continually  intriguing  a^ainit  queen  Elizabetfai 
'**  KT  **^ .    plotting  againft  the  tranquillity  of  3ie  ftatc,  forming  confpiracies, 
SSlcrt."""  *"*^  exciting  the  fubjcds  to  rebclHon.     Five  of  the  mod  abk 
civilians,  being  confutted  by  the  privy  council,  gave  )t  as  tkdr 
opinion,   that    ^*  an  cmfbafTador  railing  a  rebellion  againft  the 
*'  prince  at  whofc  cOuYt  he  refides,  forfeits  the  privileges  annexed 
*'  to  his  charafter,  and  is  fubjeft  to  the  punifhment  of  the  law.*' 
They  fliould  rather  hk^e  faid,  that  he  may  be  treated  as  an  ene- 
my.    But  the  council  contented  themfelves  with  caufing  the 
bifliop    to  be  arreilcd,  afid  after  having  detained  him  a  pri- 
foncr   ill  ihe  Tower  for   two  years^  fet  him  at   liberty  when 
there  was  no  longer  any  danger  to  be  apprehended  from  hbin^ 
trigucs,  and  obliged  him  to  depart  from  the  kingdom  t*     This 
initance  may  ferve  to  confirm  the  principles  which  we  have  laid 
down ;  and  the  like  may  be  faid  of  the  following.     Bmneatfi 
Secretary  to  the  SpaniHi  embafTador  in  France,  was  detected  in 
the  very  a£l:  of  treating  with  Mairargues,  in  a  time  of  profound 
•peace,  for  the  furrcnder  of  Marfcillcs  to  the  Spaniards.    Thfi 

*  In  his  notes  on  Bynkerfiiock^s  treatife  on  the  Competent  Judge  of  EaViC^ 
dors,  ch.  xxiv.  §  5,  note  z. 
f  Hiftory  of  the  Kings  of  the  Two  Sicilies,  by  MouHeur  D*Zgfj, 
I  CMiib«i«ir<»  Aniral.  Aiigl  ad  ano.  I57i»  i573< 
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fecretary  was  tliereupon  conimlitetl  m  prifon,  and  wa«  fuhjec\cd 
to  a  judicial  exanujution  hi  the  pailiamcij!  before  wlioni  Mai- 
rargucs  was  tricJ.  Th.it  body,  hu\Afver,  dirl  not  pmnom.cc  fen- 
trnccof  condcmiiatior.  on  Knincau,  bul  rclci  icu  hiscak  to  'vhc  kin^, 
^'ho  reftored  him  tuhis  malLcri  k):\  K.iidiMon  tli«it  the  Iditcr  IhoulJ 
order  him  to  depart  immediately  iio.n  the  kin^^lum.  The  em- 
baflador  warmly  complained  of  the  imprifonnient  uf  liis  fecre- 
tary,: but  Henry  IV.  very  judicioufly  .infwercd,  that  **  the  law 
*'  of  nations  does  not  forbid  putting  a  public  minlucrr  under 
**  an  arreili  in  order  to  hinder  him  from  doing  miichicf."  The 
king  might  have  added,  that  a  naiion  h.is  even  a  ri^rht  to  adopt, 
agamft  a  public  minilter,  every  mcaf.;^:  uhich  may  be  neccflarv 
for  the  purpofe  of  warding  oft'  the  miuhiLt  he  meiiiratc*;  ai^ainit 
her, —  of  defeating  his  projects,  ami  pnvcniini;  their  evi.  conle- 
auences.  It  was  on  this  principle  that  the  p.:rilame:it  wcie  au- 
thorifed  to  interrogate  Bruncuu,  for  the  pu;pole  of  diUovering 
all  the  parties  concerned  in  fo  dangcjuu.:  2,  cunfpiracy.  The 
queftion,  whciher  foreign  nnnittcrs  wl.o  violate  the  law  of  na- 
tions do  tliereby  forfeit  their  privileges,  was  w.irm!y  debated  at 
Paris:  but,  without  waiting  to  have  the  point  decided,  the  king 
reftored  Bruneau  to  his  maUcr  *. 

It  is  not  lawful  to  mahreat  an  cmbafiadur  by  way  of  retaiia-     ?  ft- 

tion:  for  the  prince  who  ufi:.s  violence  aEainil  a  public  miniiler,^' 'I'" 
•i         r  •  I  *      I  A        .  .    rcprila.% 

IS  guilty  of  a  crime;  and  we  are  not  to  t:J.e  vengeance  tor  hiSn.av  he 
OiifconduA,  by   copying  his  example.     We   never   i.tU,  under tmUc on 
pretence  of  retaliation,  be  authorifcd  to  rommit  adioub  which  *°  ^n^^<'- 
are  in  their  own  nature  unjulliiiablc :    and  fuch  undoubtedly 
would  be  any  inilanceof  ill-treatment  inliicied  on  an  unotfending 
biiniller  as  a  punilhnieni  for  iiis  m.iticr  j  faults.     If  it  be  an  in- 
difpcnfablc^  duty  to  pay  a  general  re^.iul   to  this  rule  in  caiesi  ot 
retaliation,  it  is  mor^  particularly  obh^aKiry  with  reg.ird  to  an 
embalTador,  on   account  of  the   rcfpect   liue   to  hi!»  citaracter. 
The  Ctrthaginians  havinj{  viol.itcd  the  iiw  of    natiut^s  in  the 
perfons  of   the  Roman  embafladurs,    tiie  cLibaHadors  uf    thiif 
perfidious   nation  were  brought  to  S..i;.io,   \il!.>,    bciiig    ^ik.d 
how  he   would   have  tlu;m  to    be    tr-j.iu.lp   rcpiivd,    "  Not  in 
the  manner  that  the  Carthagini-ju   h.ive  Liciicd  our-."     Ac- 

•  Sccthcilifcbfn.inof  till- q-nO:  n.  ::  !•!.;  '.  «  .  i:  T;  !.  hl!...ry:\  U'l  istk 
iht%  rat»jn^,  tf»  ihf  Spaiiilb  i.'inb»n  iji.r,  ii.  f.v  V-.'  .  ■  ..t  :«.vi.-.  v.".  *.  J.:j?, 
M  frq.  Ill  Malihicu,  Vi.l.  i<.  book  .,.   ar^  -•'|-.':i  i.it^r>riaii-> 

Julrfh  S'lb,  km,;  of  Carezcm,  h^viiiv;  iii:;:.:i>  i.cd  an  c:  b.  Mi  \  .t  o'  fiirur-Bec, 
Timisr'.  Ic^reiary  bf  llatr  w(-ii;c  hi:ii  J  !i.:ur -.  M  v!  .  i.  ;;•..  i;  irrs  .«> -,i  1 1 2. ■•'•'.•  la- 
i'*nit  on  the  fnhjtdt  of  that  ii'»V  ct  • -.  ••!  tF--  '» *v  ■  ■  :■•  w.*  -  i.  t  n-.;  ►•  b  m  rhjit 
■■  It  11 1  mnini  with  kiDk»s  10  conUilT  ?hr  pe  !«  i  •  '.  -n  in  "  j;i .  :r."  ^  fur.d  f  T 
**  nhich  rrafon  he  balwiy>h-  Mrs  -:*i  t  i'  .tai  '.i.  p;.niff.m  r.'  i>l  d  ziV.  wr  iir.pr  fon- 
••  mcnt,  if  the  forncign  to  ivh  m  h'  >•>  f  •;.:  I--  ^Vii.  :J.c  lI;  J.uil  k:  k\\  cJj:c  of 
"  the  Uw  of  n.it!Oi>f.  urthec-Mi^aflj'Nn  iTvlcIf  d*  .*  l.j-  j  .f...  iaTj.  ,:  i  i-r*  .i-nci 
•  to  refrain  from  the  commiP'.orj   -f  my  hri"Hiib .  ?r-"f  ••   a- 1!  •  -  Li.rA\c  ««  th  i'  ?r- 

••  moa  decency.**     Li  Cruix.  H.Ik.  i«f  !  ir.vjt-Mcc.  b  -o'.  i    »:J.*p   :  j. 1  -•.  :  ir.-r 

hUUmkMtt,  in  hu  account  of  BiFkOUc,  TjIi^k  if  k,|;i|i,  \vho|»»i  1":  1  •'*  in.hjs^i  v.r 
ft  dcacht  •Kfcrves-"  that  it  WAKan  ii:ran:ui!>  ui\  ur:;— t  j-  t  -i.  ibl:  a.;  cii,  jiTi- 
•*  4ar,  uamoUtinn  of  the  law  f>f  natiun*,  ar.J  a  itrJ  ai  w'r.  ^h  natuic  i.^ricf 
••  Ihoddcrt.*'    Ihid  book  r.  ch-p.  ■?. 
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y  he  difmiflld  them  in  fafety  * :  but  at  the  Umt  imt 

'  preparations  for  chaftifing  by  force  of  arms  the  ftatt- 

lad  violated  the  law  of  itations  t-    There  cannot  be  \ 

itleni  for  fovercigns  to  follow  on  fueh  an  oecafion* 

ry  for  which  we  would  make  ret  alb  t  ion  dacs  not  cocceri 

minifter,  there  cxifts  a  ftill  ftrongcr  cenainry  that 

t  retaliate  on  the  embaflattor  of  me  fovcrcifes  agAitf 

UT  complaint  lies-   7  he  fafccy  of  public  mmtncrs  won' 

prectrlous,  if  it  were  liable  to  be  affe^ed  by  every  eafii 

:c  that  might  arifc*     But  there  k  one  particular  cafe  i 

t  appears  perfeflly  juftifiable  to  arrclt  an  cmbafli^Jg 

I  no  ill  treatment  be  given  to  htm  in  other  refpef 

for  inftance,  a  prince  has,  in  open  violation  of  ilc  ' 

r  to  be  arrcftcJ,  we  may  ^r 

anu  ucitf       15,  as  a  ^  c  lite  and  liberty  of  ours.    Bai, 

ihotild  this  expedient  prove  uniuicefsful,  it  would  beconae  OLif 

duty  to  liberate  the  unoflfending  minifler,  and  to  feek  tedrcfc  by 

more  efficacious  meafurcs,     Charles  the  Fifth  caufed  the  Frcticli 

cmbaflador,    who   had  made  him  a   declaration  of  M-ar,  w  be 

put   under  an  arreft  s    whereupon    Francis    the   Firft   cauicd 

Granvellcj    the  emperor's  embaflador,   to  be  arretted  in  \t^ 

manner.     At  length,  howeveTi  it  was  agreed  that  both  ihok 

minifters  fhould  be  coududed  to  the  frontier,   and  released  d 

the  fame  time  J, 

We  have  derived  the  independence  and  iitviol ability  of  the 
embaffadorial  charadler  fiom  the  natural  and  neceflary  prinelplea 
of  the  law  of  nations,  Thele  prerogatives  are  farther  con- 
firmed by  the  uniform  pra£lice  ana  general  cohfent  of  mankind* 
We  have  feen  above  (§  84)  that  the  Spaniards  foUnd  the  right 
6f  embaflies  eftablifhed  and  tefpefied  in  Mexicd.  The  fame 
principle  alfo  prevails  (iveti  aiilong  the  favage  ttibes  of  North 
America!  and  if  we  thence  turn  our  eye  to  the  other  extremity 
of  the  globci  ive  find  that  embafladors  ate  highly  refpeded  in 
China.  In  India  alfo  the  fanie  rule  is  bbferved^  though  with  lefs 
fcrupulous  punftuality  §  i  —  the  king  of  Ceylon,  for  inftance,  has 
fometiines  imprifoned  the  embafTadors  of  the  Dutch  Eaft-lndia 
company.  Being  matter  of  the  places  which  prodctce  cinnainoD^ 
he  knows  that  the  Dutch)  in  confideration  of  a  profitable  ooffl- 
merce,  will  overlook  many  irregularitieft  in  his  conduct:  afid, 
With  the  true  difpofition  of  a  barbariadf  he  takes  an  undue  ad« 
vantage  of  that  drcumftance.  Th^  Koran  enjcKns  the  mofieiis 
to  refpeft  public  minifters  i  and  if  the  Turks  have  not  in  aB  iih 

♦  App;in,  quoted  by  Gtodusy  Ub.  ii.  cap.  28,  §  7-  —  Accoirdjiig  to  D'oducut 
Stcdtus,  Sdpio  fiid  to  the  Roitians,  **  Do  not  imiiace  that  condu^  with  whidi  70Q 
**  rcprotch  the  Carfhaj^iaians.''  Z«i)r<«v  mm  t^  hif  Vf^riuf  i  'ftf  lUfX*^***"?  ^ 
lUkwri.    Diod.  Sic.  Excerpt.  Peirefc.  p.  290. 

t  Livy,  book  axx.  chap.  a6,  6  7.  That  hiftorian  makes  Scipiofay  <*  Tboofhthe 
^  Cartha{(inian«  have  violated  tne  faith  of  the  ti  uce^  and  the  law  of  iiat.ou%  in 
'*  the  perfon  of  our  embaff^dors,  I  wiU  do  nothing  agatoft  thcira  thai  it  wvvuthj 
**  of  the  matims  o*  the  Roman  people,  and  of  my  own  principles.'* 

I  Mezeray*t  Hift.  of  France,  vol.  li.  p.  470.  • 

i  Ccacml  HiH.  of  Vo/agct,  artic  China,  and  Indka. 
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ftanccs  miifomily  obfcrved  that  precept,  riieir  violations  of  it  are 
lather  imputable  to  the  ferocity  of  particular  princes  tiian  to  the 
principlet  of  the  nation  at  large.  The  rights  of  embafladors 
were  formerly  very  well  known  among  the  Arabs.  A  writer  of 
that  nation  *  relates  the  following  incident.  Khaled,  an  Ara« 
bian  chief,  having  come,  in  the  character  of  embaffador,  to  the 
army  of  the  emperor  Hcradiusy  ufed  infoleht  language  to  tlie 
general :  whereupon  the  latter  obfcrved  to  him.  that  *^  cmbafla- 
^  don  were  prote^ed  from  all  kind  of  violence  by  the  law  which 
^  oniverially  prevailed  among  nations:  and  it  was  probably  that 
^  conGderation  which  had  emboldened  the  Arab  to  fpcak  to  him  in 
**  to  indecent  a  manner  f."  It  would  be  quite  iHnneccflTary,  in  this 
pbce.  to  accumulate  the  various  examples  with  which  the  hidory 
of  the  European  nations  prefents  us :  the  enumeration  would  be 
endleb  ;  and  the  eftabliOied  cuftoms  of  Europe  on  this  iubjedt 
are  fufficiently  known.  Saint  Louis,  when  at  Acta  in  Paleftine^ 
Itavc  a  remarkable  inftance  of  the  protection  due  to  oublic  mini- 
fters : —  an  embaflador  from  the  Old  Man  of  the  Mountain,  or 
prince  of  the  Aflaflins.  fpeaking  infolently  to  the  French  mo- 
narch, the  jprand  matters  of  the  orders  of  the  Temple  and  she 
Hofpital  informed  that  minifter.  that.  ''  were  ii  not  for  the  re- 
**  fpcA  paid  to  the  charadcr  with  which  he  was  invcded.  they 
**  would  caufe  him  to  be  thrown  into  the  fca  §.'*  l*he  king  how- 
ever difmifled  him  without  fufferine  the  flighted  injury  to  be  done 
him.  Neverthelefs.  as  the  prince  of  the  Ad'aflins  was  on  his  own 
part  guUtv  df  grofsly  violating  tlie  moil  facred  rights  of  nations. 
it  would  have  Men  reafonable  to  fuppofc  that  his  embaflador  had 
no  claim  to  profeclion.  efcept  indeed  on  this  fingle  confidera- 
tioa.  that.  1ft  the  privilege  of  inviolability  is  founded  on  the  ne« 
ceffitv  of  keeping  open  a  iafe  channel  of  communication,  through 
whicli  fovereigns  may  reciprocally  make  propofals  to  each  other. 
and  carry  on  negotiations  both  in  peace  <(nd  in  war.  tlie  protec- 
tion ihould  therefore  extend  even  to  the  envoys  of  thofc  princes^ 
who.  guilty  themfelves  of  violating  the  law  of  nations,  would 
othcrwife  have  no  title  to  our  refpcd. 

There  are  rights  of  another  nature,  which,  though  tiot  necef-    f  104. 
farily  annexed  to  the  character  of  a  public  miniller.  are  never-  f^lJ^'^^**'' 
thelefs  allowed  to  him  by  eilablilhed  cuftom  in  almoft  every  {j^^'*" 
country.  .  One  of  the  principal  of  thcfe  is  the   free  cxerciie 
bf  his  religion.     It  is  indeed  highly  proper  that  a  minitler.  and 
efpecially  a  refident  minilteri  fhould  enjoy  the  free  exercife  of  his 
religion  within  his  own  houfe.  for  himfcif  and  his  retinue.   But 
ii  cannot  be  (aid.  that  this  right*  like  rhofc  cf  independence  and 
inviolability,  il  abColutcly  neceilary  to  the  tuccefs  of  his  com- 
miffion.  particularly  in  the  cafe  of  a  non-reiident  minitler.  the 
tmiy  one  whom  nations  are  bound  to  admit  (^  66),   The  mi* 

-•  AlvakM&*«  Hiftory  •£  ihe  Comiueft  of  Sfti%. 
f  l>ckley*t  Hiftory  t4  the  Smccr.s  vol  &. 
i  Chnff  *•  Hifton*  <tf  St.  I  ouis 
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nifte?  maji  in  this  rei^^Pft,  do  what  lie  pi  cafes  in  his  own  h«ittf<| 
into  which  uo  body  has  a  right  to  pry,  or  to  cnteu  But  if  tbe^ 
fovercign  of  the  couiury  where  he  refides,  (hould|  for  fubftan*! 
tiEl  rcafooa,  rcfufc  him  permifTTon  to  pra^life  hb  religion  in  anf 
fli3T)ner  wtiicli  might  render  it  zn  objeft  of  public  notice,  wtl 
muft  not  pre  fume  to  condemn  the  dondaft  of  that  fovercipifl 
much  tefs  to  accufe  him  of  violating  the  law  of  nations.  At 
.  prefcnt  embafSidors  arc  not  debarred  the  free  exercife  of  their 
religion  in  any  civUifed  country :  for  a  privilege  ^^hich  is  fountled 
on  reafon,  cannot  be  irefufed  when  it  15  attended  with  00  i)lcon»»{ 
fequence,  j 

Among  thofe  riglm  that  arc  not  neCeflary  to  the  fnccdi  rf j 
embaiBes,  there  are,  on  the  other  Kand»  fome  which  arc  trot 
'founded  on  a  general  confent  of  nationa,  bat  which  arc  nerei* 
enpted  •     tbelefs,  bv  the  cuftom  of  federal  cetjntnc?,  annexed  to  the  cm- 
fcomall      biiffiidoriai  charader*    Of  this  nttiiiber  it  ihc  tftemptioii  «f 
impoftt.      diings  brought  into  or  Cent  out  of  the  ^oivaMj  by  m  foieign  ni* 
ni&ctf  from  the  toftomaty  duties  on  importuckm  aitd  exporu- , 
'     tkm.    There  is  no  neceiBty  that  Iw  flioold  be  fbvottred  with  any 
diftiuAion  in  that  tetpe&y  imce  k»  payment  of  tkok  duties  will 
not  render  him  the  ieis  capaUe  of  difohargtng  Us  Auhftions.  If 
file  fevereign  is  pleafed  to  uxempt  him  from  th^n^  it  is  an  iir> 
flaoice  of  civility  which  the  miniftet  couM  notcfafiiii  us  mMtxdS 
riftht^  any  more  than  duit  his  bagg^,  or  tmj  chb<b  or  fi^dkaga 
which  he  in^pOrts  from  abroad^  .mail  not  lie  fear^ed  at  the  cu- 
tom-houfe.  Thomas  Chaloqer,  the  Engliih  embaOador  in  i^tin, 
fent  home  a  bitter  complaint  to  <]ueen  Eliaabeth  his  mHtrefs, 
that  the  cuflom-houfe  officers  had  opened  his  trunks  in  order  to 
fearch  diem.     But  the  queen  returned  him  for  anfwer,  that  it 
was  *'  the  duty  of  an  embaiTador  to  wink  at  every  thing  which  did 
**  not  direftly  ofiend  the  dignity  of  his  fovereign  *.** 

The  independency  of  the  embaiTador  exempts  him  indeed  from 
every  perfonal  impoHtion,  capitation,  or  other  duty  of  that  na- 
ture,  and  in  general  from  every  tax  relating  to  thecfhatraderof  a 
fubjed  of  the  (late.  But  as  for  duties  ladd  on  any  kind  of  goods 
or  provifions,  the  moil  abfolute  independency  does  not  exempt 
him  fromi  the  payment  of  them:  even  forereigns  themfelves  arc 
fubie£l  to  them.  In  Holland,  the  following  rule  is  obfenred:— 
emoad'adors  are  exempt  from  the  taxes  on  confumpHony — doulrt- 
kfs,  bec^ufe  thofe  taxes  are  more  dire£lly  of  a  perfonal  natuit : 
but  they  pay  the  duties  on  importation  and  exportation. 

However  exteniire  thefr  exemption  may  be,  it  is  manifeit  that 
It  folely  relates  to  things  intended  for  their  own  ufe.  Should 
they  abufe  and  make  a  ihameful  traffic  of  it  by  lending  their  name 
to  merchants^  the  fovereign  has  unqueilionably  a  right  to  pat  a 
flop  to  the  fraud,  even  by  fuppreffing  the  privilege.  Such  things 
have  been  known  in  feveral  places  i  and  the  lordtd  avarice  of 
feme  miniilers,  who  made  a  trade  of  their  exemption»  has  Mg' 

*  Wicfi6lort*s  Emteff.  book  i.  |  si,  Awards  the  end: 
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Cfl  the  fovercign  ro  deprive  them  of  it.  At  |'n  lent  ilic  foreign 
miikiRersat  PccetfbuT-^h  ;ip:  fii-Meci  to  tlr/ fl-ii-  -.  <'ii  ii'.iiii»:tatl(.m: 
but  the  empr«r&  has  the  ^cnrroiity  to  iiul'.-imify  tiiLin  l.'i*  iLc  iuis 
of  »  privilege  which  they  hail  ivj  ri^^ht  Vj  '.  ,iiin,  .^\\d  wlil  !i,  t"r;)pi 
the  frequcnry  of  its  abuie,  fiu:  l.ad  bfcii  n;>:;^M:.i  u,  .,  ,oi;iJ,. 

But  here  it  is  aiked,  wliuther  a  nation  lu.'y  .li)  il':fi  wii.ii  general     '  ''  • 
cuftom  has  ellabliihccl  with  rcfped  to  fuitl^^ii  n  inillcvs  r   Lt:  u^  J*../;.'7e^^ 
then  confuier  what  obligation  caitom  .:::.l  :r.ci»«:il  uu-c  can  ini-  .  j    .-.i* 
pofc  on  nativnsi  not  only  in  wh.it  tonccr-i-  iriiniucr^,  hut  alio  in   i-.t-  r.'.. 
any  other  inftance^  in  general.     The  ii!::<;l:%  an«i  cuIIomi:)  (if  uther 
nations  .ue  no  farther  obligatory  on  an  i:i  !v;c:n.l'.nt  ilj:- »  than  as 
flic  has  exprefsly  or  tacitly  given  her  coni'ciii  to  li.cni.  iiut  when 
once  a  cuttom,  inditferent  in  iti'cif,  Ir.is  brM'.  ^^  u-r.illyt  ihiblilhi^d 
and  received,  it  carries  the  force  (T  an  on! station  on  'lie  iL.iic* 
which  have  tacitly  or  ex  pre  is  ly  adopt  cii  It.     Nc  vert  hole  i's,  if,  in 
proccfft  of  time,  anynaticn  piTcctvrs  th.it  nich  cuilom  i^  attend- 
cd  with  inconveniences,  (lie  is  .\t  iibrrry  t(»  tl/clare  that  Ihe  no 
lon^^er  chufes  to  conform  to  it :  .11  id  when  once  ih    l:ai  made  this 
explicit  dechrsticn,  no  canfe  of  comjM:iint  iwi  aj:  lintl  l:er  Un  re« 
fuling  thenceforward  to  ohfcrvo  th^r  c:  iitMu  iii  i|iKitu!i.     But 
fuch  a  declaration  (hculd  be  miuic  lx'fcr:.'li.ird.  ai.d  at  a  lime 
when  it  does  not  atTecl  any  pariiiul/tr  njiivn  :  it  is  too  laic  to 
make  it  when  the  cafe  ac'luaiiy  exiltK :  for  it  is  a  inaxini  uni.cr- 
fatly  received,  that  a  law  unilt  ncvtr  In*  ch.ii...M  d  at  i\\    moment 
of  the  adlua)  exifteisce  if  the  ptrtii^ular  c  .lic  in  ^vUn  ii  v^i-  w  ^Id 
apply  it.     I'huB,  on  the  fubjccl  before  us  a  lo\L-rr:L''i  v. he  tias 
preTioufly  notified  his  intentions,  diul  re.  ciii-d  an  cmbin.idor 
only  on  tnat  footings  is  not  obliged  to  rillow  him  .he  ci!J(»y!ncnt 
of  all  the  privileges,  or  to  p.iy  him  a!:  the  honour*,  which  cuitom 
had  before  annexed  to  the  riub.itl.i^'.i>:i.;l  ch.tr.icLcr, —  provided 
chat  the  privileges  and  honours  which  ar^  with  he.il  be  nui  eCln* 
ttal  to  the  nature  of  tlieeniln«ry,  and  ii;  leiLry  to  enlurc  its  legi- 
timate ft:ccefs.   To  refufc  priv;|.  ftcsai  i\  1.  lat:ir  kind,  would  He 
the  fame  thing  ineflfecl  as  icruhni;  the  c<iib..LiV  itfcif,  — a  condu^ 
which  a  (late  is  not  ut  liberiy  to  |  uifuc  ^'C':..r.il!y  .;?u1  on  every  oc« 
cafion  {§65),  but  in  thofe  inlldiiccs  on.y  whcic  the  rcfulal  ia 
founded  on  fome  very  fuhilantiil  rcat'oii.     lo  with- hold  honours 
which  are  confecratcd  by  cullom  and  bccr^mc  i.i  a  manner  eiica- 
liait  is  an  cxprcffion  of  conti-nipt,  and  aj  aciu.i'  injiiiv. 

Here  it  muifc  be  farther  obl'ervtd, that, wh.on  a  ;'ov.-u i^^n  intends 
to  break  through  an  cd.iblilhed  ciimoim,  tii^  rcL*  1^^;..  1  1>l'  general. 
To  refufc  certain  cuilomaiy  honours  ur  pnvll  ••:>  to  r!i-  embaf- 
Cador  of  one  nation,  and  to  continue  the  ci^.v  ..  i;:  of  tlieni  to 
otherti  18  an  affront  to  tliat  nation,  a  nui«.  ut  c<  ::icn.p:,  or  at 
IcaftofilUwill. 

SomcKuncs  princes  fend  to  each  other  fecrcr  n.i:^!!!  r>.  whofe     !  i--. 
chara&er  is  not  public.     If  a  miniller  of  this  kind  be  ir.i'uhcd  by  'V"^.^"^'"' 
a  peifon  unacquainted  with  his  character,  fuch  infult  is  no  \iob-  r^loiVi :.  c  i 
tioa  of  the  bw  of  nations :  but  the  prince  who  receives  thU  cm-  pul  u. 
WiEuioi')  and  knows  him  to  be  a  public  miniiler^  is  bound  by  the 

I  i  3  lame 
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fame  tics  of  duty  towards  Mm  as  toT^arcIst  ptibUdy*ackiiCiwM|- 
td  rmbafTador,  and  uodei  cqQ;i!  obligation  to  prote£i  hiEii,tll4^ 
fams  in  Jii^  powcr^  to  cnfure  him  the  full  enjoyment  of  thacinvic?- 
labttity  and  independence  which  the  law  of  nanoni  sintieif  s  to  tke 
embaOadorbl  charadcr.  No  cxcufe»  ihereforct  can  he  otfcred  foi 
the  conduct  of  Francis  S(ar2a»duke  of  Milanj  in  putting  to  deatK 
Maraviglia,  fecret  miniilcr  of  Francis  the  Firft,  S(qt%^  had  of- 
ten treated  with  thai  fetret  agcnti  and  had  acknowledged  htm  as 
the  French  monarch's  minifter  *. 

We  cannot  introduce  in  any  more  proper  place  an  important 
I  *  **'*^      queftion  of  the  law  of  nationsi  which  is  nearly  aJlled  to  the  right 
|orclfn       <^f  embaffies.     It  is  aflcedi  what  are  the  rights  of  a  foycreign  who 
••*«uatr]r»      happens  to  be  in  a  foreign  country,  and  how  the  maftcr  of  the 
^  country  is  to  treat  him  f  If  that  prince  be  come  to  negotiate,  or  m 

^^K  treat  about  fome  pubhc  affairi  he  is  doubtlefs  entitled  in  a  more 

^^^^  eminent  degree  to  enjoy  all  the  rights  of  embafiadors.  If  he  be 
^^^B  £<3me  aa  a  trsive  !cr,  his  dignity  alonei  and  the  regard  due  to  the 
nation  which  he  reprefenlt  and  gofcrns,  (belters  him  ftimk  ad  in- 
(olt,  ^ves  him.  a  claim  to  refped  and  attcniioa  of  efCfy  Und^  aad 
czempti  him  from  alt  junfdi&ion.  On  his  making  hiaUS 
known,  he  cannot  b^  treated  as  fubged  to  the  CQmaKm  hwsi  fsr 
It  is  not  to  be  pvefumed  that  he  has  cmfiented  to  Inch  a  fdfep 
tion :  and  if  a  prince  will  not  fnfier  him  in  his  dominions  on  SfaK 
looting,  He  (honld  gire  him  notice  of  his  inlesdons.  But  if  die 
fof  eicn  prince  forms  sQy  plot  ugainft  the  fafety  and  wei£m  of 
the  ftaie, —  in  a  wold,  if  he  a£ls  as  an  enemy, — he  may  fe^ 
juftly  be  treated  as  fuch*  In  eyery  other  cafe  he  is  entitled  to 
lull  fecurity,  fmce  even  a  private  individu;^!  of  a  foreign  natioii 
has  a  right  to  expeft  it. 

A  ridiculous  notion  has  pofleiTed  thot  minds  e^^n  of  perfons 
who  deem  themfelves  fuperior  in  underftanding  to  the  commoa 
herd  of  (nankind^  They  think  that  a  fovereign  who  enters  a  fo- 
reign country  without  permiiQon,  may  be  arrefted  there  f.  But 
on  what  reafon  can  fuch  an  z&  of  violence  be  erounded  I  The 
abfurdit^  of  the  do4^rine  carries  its  own  refutation  on  the  faaof 
•  it.  A  foreign  fovereign,  it  is  true|  ought  to  give  notice  of  hi$ 
.<  coming,  if  he  wifhes  to  receive  fuch  treatment  a^  h^  is  entitled 
to  expe£l.  It  would  moreover  be  prudent  in  him  to  make  ap- 
plication for  paiTporu,  in  order  that  defigning  malevolence  maj 
not  have  any  pretext,  any  hope  of  finding  fpecious  reafons  to  pal- 

*  Sec  the  Memoirn  of  Martin  J)u  Kellay,  book  iv.  mn4  Father  C«uel*f  Uiftfl<7 
qf  France,  vol-  v   p.  ;oo,  &p  *  .  -        - 

f  It  i>  fiirprifing  to  fee  a  ^ave  hiftorSin  give  into  tl^U  opinkm.  See  Gnmcod'i 
hii\:  Ga'I.  lib.  xii.  The  cardmaPDe  Richeteuallo  allrg^  this  trifiHW  realoo,wlKi 
he  gave  orders  for arreilirg Charles  Lewis, the eledor Ptlatine, whonad atteiDr<c^ 
to  pafk  through  France  incognito :  he  iUicI,  thut  *<  No  forciza  prince  vrzt^  penn^ 
"  to  pafs  through  the  kingdom  without  a  paffport.*^  Bat  he  added  better  reifo^s 
drawn  from  the  prince  Pa&cihe's'dcfignt  agaiiift^  BriflJK  and  thfl  other  pbccs  k^ 
by  Bernard  duke  of  Saxe-W^ymar,  and  to  whieii  Frai^ct'  pretended  to  hx^ 

S eater  right  than  any  other  power,  becaufe  thofe  conqndis  had  been  made  ^ 
e  money  furoiflicd  by  that  km^dom.    See  the  Hiftory  Of  tile  Treaty  df  Wdlp^' 
lia,  by  Either  Boi^gaot,  yoL  ii.  in  ismo.  pag.  8S.  ' 

'  'Bate 
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Jiatc  an  aft  of  injudire  and  violence.  I  further  allow,  that, — at 
the  prcfcnrc  of  a  forel^jn  fovcreign  may  ^n  certiin  o^cafions  be 
produAive  of  fcriousconfccjuenccs,  —if  the  times  .irc  in  any-wife 
cri:ical,  ami  the  motives  of  his  journey  liable  to  fufpicion,  he 
oughc  not  to  undertake:  it  without  the  confcnt  and  approbation  of 
the  prince  whofc  territories  he  means  to  enter.  When  Peter  the 
Great  determined  perfonally  to  vifit  foreign  countries  in  queft  of 
the  arts  and  fciences  to  enrich  his  empire,  he  travelled  in  the  re<- 
tinuc  of  his  own  embaOadors. 

A  foreign  prince  uncjueilionably  retains  all  his  rights  over  hit 
own  ftate  and  fubje£ts,  and  may  exercife  them  in  every  inftancc 
that  does  not  zfftti  the  fovercignty  of  the  country  in  which  he  is 
a  fojourner.    The  king  of  France,  therefore,  apjpears  to  have 
been  too  pun£liIious  in  refufmg  to  permit  t!ie  emperor  Sigifmund» 
when  at  Lyons,  to  confer  the  dignity  of  duke  on  thj  cour.t  of 
Savoy,  who  was  a  vaflal  of  the  empire  (See  Book  II.  ^  40),  Ijcft 
difficulty  would  have  been  m;idc  with  any  other  prince  :  but  the 
court  was  fcrupuloufly  caicful  to  guard  againil  the  old  claims  of 
the  emperors.     On  the  other  hantl,  it  was  with  very  good  reafon 
that  the  fame  court  exprefled  (.onfulerabU'  dif-)kMfurc  at  the  con- 
du£l  of  queen  Chriftina,  who,  whilft  rcf:dir.g  in  France,  caufed 
one  of  her  domedics  to  be  executed  in  her  own  houfe :  for  an 
execution  of  that  kind  i:^  an  n^fl  of  territorial  iurifdiclion :  and 
bcGdety  Chriftina  had  abdicated  the  crown.     Her  refervarions, 
her  birth,  her  dignity,  might  indeed  entitle  her  to  great  honours, 
or,  at  moft»  to  an  entire  independence, ^but  not  to  all  the  righu 
of  an  aAuai  fovereign.    The  famous  iimance  of  Mary  queen  of 
Scots,  fo  often  quoted  in  queftions  on  this  fubjec),  is  not  a  very 
appoCte  example  :  for  that  prince fs  wa^  no  linger  in  polTeflion  of 
the  crown  at  the  time  when  (he  cinio  to  England,  and  was  ar« 
refted,  tried,  and  condemned  to  dc.ith. 

The  deputies  fent  to  the  niTembly  i.f  the  ft.itcs  of  a  kingdom  or    §  to^ 
3  republic,  arc  not  public  mini;U-i&  lik*  th^fe  of  whom  we  have^Pj*""*^ 
fpokcn  aboTCt  at  they  are  not  fent  to  forcijjn  powers :  but  they        **^ 
are  public  perfons  and  in  that  ch.ira»fler  :\re  pofltfTcd  of  privileges 
which  it  is  our  duty  to  cflablifh  before  wc  take  leave  of  tI.i^  fub« 
jcA.     The  Rates  which  have  a  right  to  meet  by  deputies  for  the 
purpofe  of  deliberating  on  public  .i(T.iir>,  ayc,  from  that  verycir« 
cumftancCj  entitled  to  demand  perfed  fecurity  for  their  repre- 
fentatives,  together  with  every  exemption  and  immu«Mty  that  is 
neceflary  to  the  free  difcharge  of  their  functions.     If  the  perfont 
of  the  deputies  be  not  inviolable,  their  cotilliiuenrs  cinnot  be  af- 
furcd  of  their  fidelity  in  afTerting  the  ri^'hts  «if  the  nativi,  and 
courageoufly  defending  the  public  interefts.  Aiui  how  could  thofe 
repre&ntativesduly  acquit  themfelves  of  thvir  funftion-*,  if  p-^oplc 
were  allowed  to  molcft  them  by  arrefts,  either  for  debt  or  for  or- 
dinary offences  ?  Between  the  nation  and  the  fovcreign^in  thiscafe, 
the  fame  reafons  hold  good,  on  which,  between  ftate  and  ftat'S  the 
immunities  of  embafTadors  are  founded.  We  may  therefore  fafely 
rentare  to  aflert  that  the  rights  of  the  nation,  and  the  public  faith, 
fccurc  thcfe  deputies  from  violence  of  every  kind,  and  even  from 
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iny  jtidicial  profrctition,  during  ihe  term  of  their  miniftry-  Sn 
i/idcetl  is  the  rule  obfervcd  in  all  countrie*,  and  paTltcuUrl3r  it  ( 
diets  of  rhe  empire,  the  parliTiments  of  Enghnd^  and  the  cor 
ttf  Spain.  Henry  the  Third  of  Frsincc  caufcd  the  duke  2nd  \ 
cardinal  de  Guife  to  be  kiHed  ar  the  meeting  of  the  ftates  ^%  Bloli 
Unqueftionably  rhe  fecmity  of  the  a0tmblv  was  Tiobted  by  that 
action :  but  thofc  two  princes  were  factious  rebcrls,  whofc  auda- 
cious views  aimed  at  nothing  kfs  than  depriving  thclf  fovrreignaf 
his  crown.  And  if  it  was  equally  certain  that  Henry  was  r^o 
longer  poffcfied  of  fufficient  power  to  brin^  ihem  to  a  formal  trial* 
and  pnnifti  Ehcm  according  to  the  laws,  the  neceflity  of  jtiltifiaWc 
fdf-dtfcnce  gave  the  king  a  right  to  adopt  the  mode  which  h^ 
purfued,  and/ornlfhes  a  fufficicnt  apology  for  hh  condu£i*  It  it 
the  inisforettne  of  weak  and  uhBcilful  princesj  that  they  fuflfa: 
thcmfclves  to  be  reduced  to  extremiiicB»  from  which  theyonH 
not  extricate  themfclves  without  a  violation  of  every  cftablilhed 
rule*  It  is  faid  th^t  Pope  SiUus  the  Fifth,  on  hearing  of  the  ca- 
taftroph^  of  rhe  duke  dc  Quife,  commended  that  rcfolute  aQj  as 
a  necelTary  fttoke  of  policy  :  but  when  he  was  told  that  the  car- 
dinal had  like  wife  been  killed,  he  burft  into  a  violent  paroiyfm 
of  rage  ^.  This,  indeed,  was  carrying  his  haughty  pretenfions 
to  an  exceflive  height.  The  pontiff  readily  allowed  that  nigcnt 
neceffity  had  autborifed  Henry  to  violate  the  fecurity  of  the 
ft  a  re  ^,  and  to  break  through  aU  the  forms  of  jufticc  :  and  could 
he  pretend  that  this  prince,  rather  than  be  deEcient  in  refpcft  for 
the  Roman  p4rple|  fliMid  rifk  both  hh  cToi^n  ind  his  lue  ? 


CHAP.   yiii. 

Qf  the  Jud^e  of  Embajfadors  In  Civil  Cafes. 

•  *  "®-     Q'OME  authors  will  have  an  embaflador  to  be  fubjefl,  in  cinl 

^ad^  cafes,  to  the  jurifdiftion  of  the  country  where  fe  rcfidcs,— 

isex^cirpt    ^^  '^^^  ^^  f^^^  c?k{t:^  as  have  arifen  during  the  time  of  his  cm- 

froni  the     bafTy ;  and,  in  fupport  of  their  opinion,   they  allege  that  this 

cmljurif-  fubjeftion  is  by  no  means  derogatory  to  the  embaflsidorial  cha- 

thtfcoun%y.  ^^^^^^^  **  fbr,"  fay  they,   **  however  facred  a  pcrfon  maybe, 

"Where  he    "  his  inviolability  is  not  aflPefted  by  fuing  him  in  a  chril  aAion  " 

refidcs.       gut  it  is  not  on  account  of  the  facredncfs  of  their  perfon  that 

embafladors  cannot  be  fued :  it  is  becaufe  they  arei  independent 

of  the  jurifdiftion  of  the  country  to  which  they  are  fent ;  and  the 

fubftantial  reafons  on  which  that  independency  is  grounded,  may 

be  feen  in  a  preceding  part  of  this  worlc  {§  9a).     Let  us  here 

add  that  it  is  in  every  refpcdt  highly  proper,  and  even  ncceffarVi 

that  an  cmbaflador  Ihould  be  exempt  from  judicial  profecutioQ 

even  in  civil  caufes,  in  order  that  he  may  be  free  from  molcfta- 

lion  in  the  exercife  of  his  funftions.   For  a  Hmilar  reafon,  it  was 

mi  allowed  among  the  !l^omans  to  fymmon  a  pricit  whilft  he 

*  Sec  the  French  hiHoria&s. 
I  was 
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was  employed  in  hU  facred  offices*:  but  at  other  times  he  was 
open  to  the  law.  The  reafon  which  we  have  here  alleged  for  the 
exemption»  is  alfo  afliened  in  the  Roman  law :  <<  Ideo  cnim  nou 
••  daiur  aflh  (adverlus  legatum)  ne  ab  officio  fufcepto  Icgationh 
••  avocftyrf^  ne  impediatur  lej^at'to\.  But  there  was  an  excep- 
tion as  to  thore  tranfa£tions  which  had  taken  place  during  tnc 
cmbafly.  This  was  reafonable  with  regard  to  thnfe  Uj^ati  or  mi« 
nifters  of  whom  the  Roman  law  here  fpeaks,  who,  being  fcnt  on- 
ly by  nations  fubje£l  to  the  epfipire,  could  not  lay  claim  to  the  in- 
(kpendency  enjoyed  by  a  foreign  miniftcr.  As  they  were  fub- 
je&s  of  the  (late,  the  legiflature  was  at  liberty  to  cftablifli  what- 
ever regulations  it  thought  molt  proper  refpe£ling  them  :  but  a 
Ibvereign  has  not  the  like  power  of  obliging  the  miniftc-r  of  an- 
other lovereign  to  fubmit  to  his  jurifdiclion :  and  even  if  fuch 
power  was  yelled  in  him  by  convention  or  othen^'ife,  the  czercife 
of  ic  would  be  highly  improper :  becaufe,  under  that  pretext,  the 
eiiib4flador  might  be  often  moiefted  in  his  miniilry,  and  the  (late 
iavolved  in  very  difagreeable  quarrels,  for  the  trifling  concerns  of 
Ibme  private  individuals,  who  might  and  ought  to  have  taken  bet- 
ter precautions  for  their  own  fecurity.  It  ib,  therefore,  only  in 
(onfonnity  to  the  mutual  duties  which  dates  owe  to  each  other, 
and  in  accord  with  the  grand  principles  of  the  law  of  nations, 
that  an  emba(rador  or  public  minider  is  at  prefent,  by  the  univer- 
fal  cuftom  and  con  fen  t  of  nations,  independent  of  ail  jurifdidlion 
in  the  country  where  he  re(ides,  either  in  civil  or  criminal  cafes. 
I  know  there  have  occurred  fome  inilances  to  the  contrary :  but 
a  few  fads  do  not  e(labli(h  a  cuftom  :  on  the  contrary,  thofe  to 
which  I  allude*  only  contribute,  by  the  cenfiirc  pafTrd  on  them, 
to  prove  the  cuftom  fuch  as  I  have  a(rerteci  ir  to  Ixr.  In  the  year 
166?,  the  Portuguefc  refident  at  the  Hague  wj-t,  by  an  order  of 
the  court  of  juftice,  arreftcd  and  imprifoned  for  debt.  But  an  il- 
luftrious  member  of  that  fame  court  §  very  jultly  thinks  that  tlie 

rrocedure  was  unjufti(iablc,  and  contrary  to  thf-  law  of  nations, 
n  the  year  1657,  ^  relident  of  the  cle£lor  of  Brandenburg  was 
alio  arrcitcd  for  debt  in  England.  But  he  was  fer  ^t  liberty,  as 
having  been  illegally  arrefted ;  and  even  the  creditors  and  ofbccrs 
of  ju(ricc  who  had  oftcred  him  that  infult  were  punillied  ||- 

ISut  if  an  cmbaiTador  Lhoofes  to  renounce  a  part  of  his  inde-    fin. 
pendency,  and  to  fubje£l  himfeif  in  civil  affairs  to  the  jurifdiclion  H'  w  he 
of  the  country,  h^^s  undoubtedly  at  liberty  to  do  fo,  provided  it  |^*^?  '"JIJ^' 
be  done  with  his  mafter's  confent.    Without  fuch  confent,  the  jrM  h  midf 
cmba(£idof  has  no  right  to  renounce  privileges  in  uliich  the  dig- to il 

*  K«c  p«r.tificem  (in  jiu  vncvi  opoitrt)  dum  facn  fucic  Digcft.  lib.  ii.  tit.  ^ 
Dc  in  |m  vocaodo,  leg.  1 

f  lAfidL  bb.  V.  tie.  I,  D«  Judiciis,  <&c.  \tg-  24,  $  £.  / 

X  i^-id.  IcR.  izvi. 

f  M  de  Bynkcrihoek**  Ctimpetenc  Jn^Ig;^  of  Embaffadnn,  chap.  liii.  f  r. 

\  Ibid.— Ic  it  not  long  firce  the  wc«rl«i  witncflied  th^  circumiUnce  of  a  foreigm 
fniiitller  in  Fnnce  being  puriunl  by  hit  creditors  and  rcfufed  a  p^lTfort  bf  '.DC 
frencb  coaic.  Sec  Jovroal  I'oliti^iie  de  Boailloai  Feb,  1,  1771,  p«gc54,  and 
Jaa.  Ji.  p.  ?7. 
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nity  atid  fervicc  of  Its*  fovcreign  are  concerned ,^ — ^nrhieh  irt 

ffjuiuicd  oil  the  timflcr's  righiii  and  irvftltutcd  for  liji-  idvarjtage> 
not  for  th»E  of  tlie  miniilcr.  Ii  is  true,  indeed,  that  the  embaffi- 
dor,  without  vnttmg  for  his  fovereigu*^  pcrmilTjonj  ackoQwIe<}gci 
the  juiifdiflion  of  the  comitry  when  he  commences  a  fuit  a* 
plaintiff  in  a  court  of  juilice-  But  the  confcquencc,  in  that  cife, 
IS  ificvttable ;  and  bcfides^  in  a  cuU  caure^  on  ^  point  of  privite 
intercll,  no  inconvenience  attends  ttj  ftm€  thcembaBlidor  has ti 
$il  all  times  in  his  power  to  avoid  comn^encing  z  fuit,  or  mayt  ^f 
fuch  a  dep  be  nect^fF^ryi  in  trull  the  [^rofecutioa  of  his  caufe  to  in 
attorney  or  lawyer. 

JjCt  us  h<2re  ad(i,  by  thf  way,  that  an  embaflador  ought  newr 
to  intlitute  a  profecut'mn  ou  a  criminal  charge  If  he  has  hetn 
in  fulled,  he  OiouM  make  his  com  pUmt  to  the  fovcrdgn;  and  die 
delinquent  is  to  be  profecutcd  by  the  pubhc. 
§  111,  It  inay  happen  that  the  minifler  of  a  foreign  power  U  at  the 
Amlni^tr  fame  time  a  fubjeft  of  the  (late  where  he  is  e nn ployed  i  and  in 
fjbicft  of  ^^^^  ^^^^*  ^^  ^  fubje£t|  he  iii  uo  que  (I  ion  ably  under  the  ]unfdi£lbfl 
fh<  li^ft  of  the  country  in  every  thing  which  does  not  dircfily  relate  to  hit 
%')iCTeli«  iimiaLftry.  But  the  queftion  isj  to  determine  in  what  cafes  thof? 
cmfiloyed*  ^^^^  charaftcfs,  of  fubjcft  and  foreign  minifter,  are  united  in  tk 
fame  perfoii.  To  produce  fuch  union^  it  is  not  fufficienc  that 
die  minifte^  was  born  a  fubjeft  of  ih^  (late  to  which  he  is  fenti 
for,  unlefs  the  laws  exprefsly  pTohibit  every  citizen  to  leave  hil 
countryj  he  may  legally  have  renounced  his  country^  and  placed 
himfelf  in  fubjeflion  to  a  new  mailer.  He  may  Itkewife,  villi- 
out  renouncing  his  country  for  everj  become  independent  of  it 
during  the  whole  time  that  he  fpends  in  the  fervice  of  a  forei|n 
prince  i  and  the  prefumption  is  certainly  In  favour  of  fuch  indf- 
pendency  :  for  the  ft  ate  and  functions  of  a  public  minifter  nini- 
rally  require  that  he  Ihould  depend  only  oh  his  mafter  (§  91)1  on 
the  prince  who  has  intrufted  him  with  the  tnanagcmeat  of  l^i* 
all'airs.  Whenever,  therefore,  there  does  not  cxift  any  circuit' 
ftance  which  furnifhes  a  proof  or  indication  to  the  contrarji  a  f^ 
reign  minifter,  though  antecedently  a  fubjefl  of  the  (late,  is  fe- 
ruled to  be  abfolutely  independent  of  it  during  the  whole  time  of 
[lis  commiflion.  If  his  former  fovereign  docs  not  choofc  to  al- 
low him  fuch  independency  in  his  dominions,,  he  may  refufeio 
admit  him  in  the  chara£tcr  of  a  foreign  miniiler»  as  is  the  pnc- 
lice  in  France,  where,  according  to  monfieur  De  Caliieresi  **tlic 
*'  king  no  longer  rcceivcsi  any  of  his  own  fubjefts  as  miniftersof 
**  foreign  pr|nces  *.'*        * 

But  a  fubje£t  of  the  ftate  may  dill  continue  its  fubjedi  oot- 
withftanding  his  acceptance  of  acommiflion  from  a  foreign  prince* 
*His  fubicdion  is  cxprefsly  cftabliflicd  when  the  fcvereign  admoW' 
ledges  him  as  minifter  only  with  a  referve  that  he  (hall  remain  t 
fubjcft  of  the  ftate.  The  ftatcs-gencral  of  the  United  Pipfinccsi 
.*^  a  decree  of  the  19th  of  June  1081,  declare,  ^<  That  no  {ubjed 

•  if  Manner  of  neg^otiatipg  w?tli  Sovereigns^  cliap.  vL  . 
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**  of  the  ftate  (hall  be  received  as  embaflador  or  minifter  of  an- 
**'  other  power,  but  on  condition  that  he  fliall  not  divcil  himfelf 
**  of  his  charader  of  fubjc6i«  even  with  regard  to  jurifdidion 
**  both  in  civil  and  criminal  affairs^ — and  that  whoever,  in  mak- 
*  ing  himfelf  known  as  embaflador  or  minifter,  has  not  mention- 
**  cd  his  quality  of  fubjefl  of  the  ftate*  (hall  not  enjoy  thofe  rights 
^  or  privileges  which  peculiarly  belong  to  the  minifters  of  foreign 
•*  powers  •." 

Such  9  minifter  may  likewife  retain  his  former  fubje£lion  /a* 
ciify  I  and  then,  by  a  natural  confcquence  drawn  from  his  aflionsy 
ftate,  and  whole  behaviour,  it  is  known  that  he  continues  a  fub- 
jcA.  T)ius,  independent  of  the  declaration  abovemeiuionedi 
thofe  Dutch  merchants  who  obtain  the  title  of  refidents  of  certain 
foreign  princes,  and  neverthelefs  continue  to  carry  on  their  com- 
merce, thereby  fuflBciently  denote  that  they  remain  fubjedls- 
Whatever  inconveniences  may  attend  the  fubjcAion  of  a  minifter 
to  the  fovereign  with  whom  he  relides,  if  the  foreign  prince 
choofes  to  acquiefce  in  fuch  a  ftate  of  things,  and  is  content  to 
have  a  minifter  on  that  footing,  it  is  his  own  concern  ;  and  (hould 
his  mii^ifter  on  anv  ignominious  occafion  be  treated  as  a  fubjcO, 
ht  has  no  canfe  ot  complaint. 

It  may  likewife  happen  that  a  foreign  minifter  (hall  become  a 
fubied  Of  the  fovereign  to  whom  he  is  fent,  by  accepting  of  a  poft 
under  him :  and  in  this  cafe  he  cannot  lay  claim  to  independence 
^cept  in  fuch  things  alone  as  direAly  relate  to  his  minillry.  The 
prince  by  whom  he  is  delegated,  in  allowing  of  this  vuluntaiy 
fubje£lion,  agrees  to  rifle  the  inconveniences  that  attend  it.  Thui^^ 
|D  the  jaft  centnry,  the  baron  De  Charnace  and  the  count  D  Ef- 
trades  were  embafladors  from  France  to  the  Hates-general,  and 
at  the  fame  times  oflkers  in  their  high  miglitinefles'  army. 

Tlie  independency  of  a  public  minifter  is  the  true  reafon  of  his    f  n  :■ 
eiemption  from  the  jurifdiAion  of  the  country  in  which  he  re- 17'?"*'"^ 
fides.     No  legal  procefs  can  be  dire£lly  ifliied  again Jl  him,  be-  „-^^^r  ^. 
caufe  he  is  not  fuoje^k  to  the  authority  of  the  prince  or  the  magi-  tcnd«  to  hs 
ftrates.    Hut  it  is  aflced  whether  that  exemption  of  his  perfon  ex-  P'^i'^iir 
tends  indifcriminatcly  to  all  his  property  i    In  order  to  folve  this 
queftion,  we  muil  confider  by  what  circumftanccs  property  may 
be  fubje£ted  to,  and  by  what  others  it  may  be  exempted  from, 
the  jurifdiAion  of  a  country.     In  general,  whatever  lies  within 
the  extent  of  a  country,  is  fubjcA  to  the  authority  and  jurifdiflion 
of  the  fovereign  (BooK  I.  §  205^  and  Book  II.  §§  83,  84).    If 
any  difpute  arifes  concerning  eneAs  or  goods  within  or  paflin^ 
through  the  country*  it  is  to  be  decided  by  the  Judge  of  the  place. 
In  virtue  of  this  dependence,  the  mode  of  ftoppage  or  fcizure  has 
^n  eftablifhed  in  many  countries,  for  the  purpofe  of  compelling 
a  foreigner  to  repair  to  the  fpot  where  the  fcizure  has  been  made, 
and  there  to  anfwer  queftions  that  are  to  be  put  to  him,  though 
iiot  diredlly  relating  to  the  efiedts  feized.    But  a  foreign  minifter, 

*  Bjukerlhotfk,  ubi  fupn,  chap.  xL 
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rf  already  flicwn,  is  independent  of  the  jufifdtdmi  of  iht 
and  his  pcrfonal  independence  in  clvit  cafes  would  bed 
iUanlefi^ it  extended  to  every  thing  which  he  finds neccfliry 
to  enable  him  to  live  with  digr*ity,  zn^  qtiietly  w  attend 
"charge  of  his  funtJiions.  BeftJes>  whatever  he  Has  broaght 
fi  or  pure ba fed  for  his  own  ufe  as  rniniti^r,  ii  fo  coo* 
pith  his  perfon  as  to  partake  of  the  fame  fate  with  it. 
:  mini  fie  r  entered  the  territoiy  on  the  fpoting  of  mdt* 
:j  he  could  not  have  it  in  contemplation  to  fnbjcfl  his 
his  baggage »  or  his  neeeffaries,  to  the  jurrfdiflion  of  the 
EFcry  thing,  therefore,  which  dtreclly  belong*  to  bi 
,^:-'C*  I  the  charadcr  of  a  public  miniftcr^^cirery  thing  which 

*  •^;  cd  for  his  ufe,  or  which  fcrves  for  his  own  mainteniacc 

4'  ^  '  ■   '      "    ■ "  f  thing  of  that  kind,  f  fay,  pa^ 

,  r  u  (uers  inqepc     :ncy»  and  is  a bfoltitely  exempt 

from  all  junidl<^ion  in  the  country.    Thofe  things,  fogether  wlih 
the  perfon  to  whom  they  belong,  are  confidered  as  being  out  of 
the  country. 
}  114.         But  thi&  exemption  cannot  extend  to  fuch  property  as  cvideotlf 
'^  ^*'      belongs  to  the  cmbaifador  under  any  other  relation  than  that  of 
23Ktei-  iTiioiitcr.     What  has  no  atTmity  with  hta  funftions  and  charafej 
teiidtoe£>  cannot  partake  of  the  privileges  which  are  folely  derived  fromWs 
Wb  be-     f uniiiona  and  chara^^er.     Should  a  minifter,  therefore^  (as  it  his 
JJj^^^JJiJj*  often  been  the  cafe)  embiirk  in  any  branch  of  commcncCj  all  die 
the  mini-    effefts,  goods,  mwiey,  atid  debts,  a&ivc  and  paOife,  which  src 
AcTtrnj     conn e«£led  With  hia  mercantile  concern?, — and  likewifc  all  con- 
canyo^j    lefts  and  law-fuils  to  which  they  may  give  rife, — fall  under  tb 
jurifdi<9ion  of  the  country.    And  althotighi  in  cqnfequence  of  the 
tninifter's  independency,  no  legal  procefi  can^  in  thofe  lawfuits, 
be  dircflly  iffued  againft  his  perfon,  he  is  neverthelef?,  by  the 
feizure  of  the  effefts  belonging  to  his  commerce,  indirc^y  com- 
pelled to  plead  in  his  own  defen<^e.     The  abufes  wh|ch  woulc^ 
arifift  from  a  contrary  pradiec,  arc  evident.     What  could  be  ex- 
pcfted  from  a  mcrcnant  vefted  with  a  privilege  to  copimit  every 
kindr  of  injufticc  in  a  foreign  country  ?     There  cxifts  not  a  fca* 
dow  of  reafon  for  extending  the  minnlerial  immunity  to  diimof 
that  nature.     If  the  fovercign  who  fends  a  miniftcr  is  appraeiH 
five  of  any  inconvenience  from  the  indire£l  dependency  in  whiA 
his  fervant  thus  becomes  involved,  he  has  only  to  by  on  ion  Kt 
injunctions  againft  engaging  in  commerce, — an  occum^oo,  h^ 
'deed,  which  ill  aqcords  vridh  the  dignity  of  the  miniftexi)!  ^ 
rafter. 

To  what  we  have  faid,  led  us  add  two  illuftratipns :  I.  In  dottbt^ 
'ful  cafes,  the  refped  due  tp  the  miniilerial  chairafter  re<{Qirestfaitl 
-things  fhould  always  be  e^^plained  to  the  advantage  of  that  d^ 
*^a£ter.  I  mean  that  when  tfiere  is  room  for  doubt  whether  a 
thing  be  really  intended  for  th<e  uf<;  of  the  minifter  and  fas  bottfe- 
'bold,  or  whether  it  belotigs  to  his  commerce,  theidecifion  rnnft  be 
giten  in  favour  of  the  minifier;  otherwife  there  would  bet 
riik  of  violating  his  privileges.    2.  'When  I  fay  that  wc  foxf 
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leize  fuch  of  the  mhtifter's  cSc&s  as  have  no  relation  to  bis  pub* 
iic  chara^ler,  particularly  thofe  that  belong  to  his  commercial 
concerns,  this  is  to  be  underftood  only  on  the  Aippofition  that  the  . 
fcizure  be  not  made  for  anj  caufe  arifing  from  nis  tranfaAions 
in  quality  of  mtnifter,  as  tor  tnftanoe,  articles  fupplied  for  the 
tife  of  his  family,  houfe-rent»  &c.  becaufe  any  claims  which  may 
lie  agaiaft  him  in  that  relation,  cannot  be  decided  in  the  coun- 
try, and  confequentiy  cannot  be  fubjedied  to  its  }ur>fdi^on  by 
tlie  indirect  mode  of  feizure. 
All  landed  eftates,  all  immtyvable  property,  by  whomfoever    §  1^5. 

Soflefled,  arc  fubjcdl  to  the  jurifdiaion  of  the  country  (Book  I.  ^'^wf " 
205,  and  Book  II.  §§  83,  S4.).    Are  they  to  be  exempted  from  ^^rty 
it  on  the  fingle  ground  that  their  owner  has  been  appointed  em^  whch  he 
baflador  by  a  foreign  power  ?    There  can  exift  no  reafon  for  the  P^ff<^«» »» 
exemption  in  fuch  cafe.     It  is  not  in  his  public  character  that  trr.^**"* 
the  embafTador  poflefles  that  property  ;  nor  is  it  attached  to  his 
perfon,  fo  as,  like  himfelf,  to  be  reputed  out  df  the  territory.     If 
the  foreign  prince  apprehends  any  ill  confequences  from  that 
date  of  dependency  in  which  his  minider  may  (land  on  account 
of  feme  of  his  pjdeflions,  he  itiay  make  choice  of  another  perfon 
to  fill  the  office.     Let  us  conclude,  therefore,  that  immovable 
property  poHefled  by  a  foreign  miniiter  does  not  change  its  na- 
ture in  confequence  of  the  charadler  conferred  on  the  owner« 
but  continues  fubje£l  to  the Jurifdi^ion  of  the  flate  in  which  it 
lies.     All  contells  and  law-luits  concerning  that  property  are  to 
be  carried  before  the  tribunals  of  the  country ;  and  thofe  fame 
uibunalb  may  decree  its  feizure  in  order  to  fatisfy  any  legal  claim. 
It  isy  however,  eaiily  conceived,  that,  if  the  embaflador  lives  in  a 
houfe  of  his  own,  that  houfe  is  excepted  from  the  rule,  as  afiually 
fer\*ing  for  his  immediate  ufe  *,  —  it  is  excepted,  I  mean,  in  what* 
ever  may  afFe£t  the  prefent  ufe  which  the  embafTador  makes  of  iu 

It  may  be  feen,  in  monGeur  de  fiynkerfhoek^s  treatife  *,  that 
cudom  coincides  with  the  principles  laid  down  in  this  and  the 
pr<;ccding  fcAions.  In  fuing  an  embaffador  in  either  of  the  two 
cafes  juli  mentioned,  —  that  is  to  fay,  on  the  fubjeft  of  any  im- 
tnovable  property  lying  in  the  country,  or  of  movable  efieAs 
which  have  no  connexion  with  the  cmbaffy,  —  the  embaflador  is 
to  be  fummoncd  in  the  fame  manner  as  an  abfent  perfon,  fince 
he  is  reputed  to  be  out  of  the  country,  and  his  independency  does 
not  permit  any  immediate  addrefs  to  his  perfon  in  an  auchorita* 
tivc  manner^  fach  as  fending  an  officer  of  a  court  of  juftice  to  him. 

By  what  mode,  then,  may  fatisfadlion  be  obtained  of  an. em-     4  ».<^- 
baflador  who  refufes  to  do  juftice  to  thofe  who  have  deaUngs  jj^'^jjl?' 
M^ith  him  ?     It  is  afTerted  by  manv  that  he  mud  be  fued  before  be  obcwei 
flic  tribunal  to  whofe  jurifdiflion  ne  was  fubjedl  antecedently  to^f**^**^ 
his  appointment  as  embaflador.     In  this  there  appears  to  me  an  J^^ 
impropriety.     If  the  neceffity  and  importance  of  his  fun&ions 
fet  him  above  all  profecution  in  the  foreign  country  where  he 
refides,  (hall  any  man  be  allowed  to  moleft  him  in  the  perform* 
auce  of  his  miniilerial  duties  by  fummoning  him  to  appear  bc" 

«  Oil  the  Competent  Judge  of  Embaflador^  chap.  xri.  $  6. 

fore 


Itibunals  of  h\%  own  country  ?     The  iiitercd  of  Ac 

Hcc  forbids  fuch  a  procedure.  It  u  abfolutely  necdTary 

miniftcr  fbould  folely  deptnd  on  his  fovercign^  to  whom 

Sin  A  peculiar  minneri     He  is  an  inftramcnt  in  the 
z  conduflor  of  the  naiion ;  and  no  circumftancc  what- 
;ht  to  be  permitted  to  divert  or  obftru^t  his  ferriccs. 
would  it  be  jufl  that  the  abfewce  of  i  pcTfon  who  is  if^^ 
srith  the  intcr^ils  of  the  fovcrcigri  and  the  oation,  ftioulif 
jtnmental  to  him  in  ht$  private  concerns.     la  all  (^oua^ 
i>fc  who  arc  abfent  on  the  fervicc  of  the  it  ate  cnjof  pf^| 
rfiich  fecurc  them  from  the  in  conveniences  attendant  ^^ 
pf  abfcntees.     But  thefc  privileges  of  ihc  mioillcrsiof 
|lItouldt  as  far  as  poOible,  be  fo  modelled  and  tem- 
f  bnnhenfome  or  tnjtirbu$  ta 
gs  with  them-     How  then  arc 
l^^oic  mnerent  inteTcus  —  tiie  lervice  of  the  ftate  and  the  admi- 
tii drat  Ion  of  juilice  —  to  be  recdncilcd  I     All  private  perfonst 
whether  citizens  or  foreigners,  who  ha?t  any  demands  againil 
.       ♦         a  minlfter  —  if  they  cannot  obtaiti  fatisfadlion  fi*om  himrclf  — 
/   ■['      Ihouid  apply  to  his  mailer,  i^ho  is  obliged  to  dd  them  juftiLe  ia 
"*        fnch  manner  as  may  be  moft  confident  with  the  pdblic  fcr\ioe. 
;    •  It  rclls  with  the  prince  to  determine  whether  it  be  moft  proper 

to  retail  his  tniniller,  to  appoint  a  tribunal  before  which  he  tmj 
be  filed,  or  to  order  an  adjournment  of  the  caufct  &c,    in  a  worJi 
»  the  good  of  the  ftatc  does  not  allow  that  any  pcrfon  whatetct 

fhould  have  it  in  his  power  to  difturb  t!ie  minifter  in  his  func- 
tions^  or  to  divert  his  attention  from  them,  without  thcim- 
i'eign*8  permifHon ;  and  the  fovereign,  whofe  duty  it  is  to  diftri^ 
bate  iihpartial  and  univerfal  jiiftice,  ought  not  to  countenance 
his  miniiter  in  refufing  it)  or  wearying  out  his  adverfartes  by  ua- 
juft  delays; 

tii  A?,  ik. 

bf  the  Embaffador^s  Houfe  and  Domejiici. 

§117.     'IpHE  indfepcndency  of  the  em'baflador  would  be  very  infper- 

b  ff  d*^*'  ^^^>  ^"^  '"^  feturity  very  pr^carious«  if  the  houfe  ia  wImcIi 

hoii^.^'^  *    ^^  ^*^^'  ^^^^  "o^  ^°  enjoy  a  pcrfcft  imrriunity,  and  to  be  inac* 

ceffiblc  to  the  ordJnatry  Officers  of  jiiftice.     I'hc  cmbafladirf 

might  be  molefted  under  t  thousand  pretexts  i  hii  fccfets  m^ 

be  difcovered  by  fearching  his  papers,  a(nd  bis  perfpn  dxpofed  td' 

^  infiilts.     Thus  all  the  te^ftms  which  eftablffli  his  independence 

'    and  inviolability,  concur  likewrfe  in  fecuting  the  freedom  of  hii 

lioufe.    In  all  civiiif^d  nation^  this  right  is  ackndwtedged  as  aa- 

hesied  to  the  embafladofiai   charsrfberr  tftfd  afn   einbafiador^s 

houft,  ^t  lead  in  all  the  brdinary  afiairs  of  Ufe,^  is,  equally  widi 

Ikis  perfon,  eonfidered  as  being  out  of  the  country.    Of  this,  i 

remarkable  inftance  occttrted^  not  many  years  ago,  at  Peterfbof]^ 

On  the  third  of  April j  1752^  tfakty  f(^idier|y  with  n  officer  at 
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their  head,  entered  the  houfe  of  baron  Grciflfenheim  the  Swedifh 
minifter,  and  carried  off  two  of  his  domeflics,  whom  they  con* 
duQed  to  prtfon,  under  a  pretence  that  thofe  two  men  had  clan* 
deftincly  fold  liquors  which  the  imperial  farm  alone  has  the  pri* 
vtlece  of  felling.  The  court,  incenfed  at  fuch  a  proceeding, 
cauied  the  authors  of  this  aA  of  violence  to  be  immediately 
laken  into  cuftody,  and  the  emprcfs  ordered  fatisfaclion  to  be 
made  to  the  oflfended  minifter ;  (he  likewife  font  to  him  and  to 
all  the  other  foreign  minifters,  a  declaration ,  in  which  (he  ei* 
preffed  her  concern  and  refenrment  at  what  h.id  happened,  and 
communicated  the  orders  which  (he  had  given  to  the  fenate  to 
inftitute  a  profccution  againft  thr  commiirioncr  of  the  office 
cftablifhed  for  the  prevention  of  the  chmicftine  falc  of  liquors, — 
he  bein;;  the  chief  delinquent. 

The  houfe  of  an  embtilTador  ought  to  be  fafe  from  ail  outrage, 
being  under  the  particular  protection  uf  the  law  of  Rations,  and 
that  of  the  country:  to  infult  it,  is  a  crime  both  againtt  the  (late 
ikfn\  again fl  all  other  nations. 

Cut  the  immunity  and  freedom  oF  the  emba(rador*s  houfe  is  4  "•• 
^ftablllh  -d  only  in  favour  of  the  minillcr  and  his  houichold;  as^*^J^ 
ii  evideiit  from  the  very  rtafons  upon  which  it  is  grounded. 
Can  he  take  advantage  or  the  privilc^,  in  order  to  convert  his 
houfe  into  an  afylum,  to  affuui  Ihelrer  and  protedton  to  the 
eficmic^  of  the  prince,  and  to  malefactors  of  every  kind,  and  thus 
fcrcen  them  from  the  puni(hmcnt^  which  they  have  ♦icfcrvcd  f 
Such  proc'.cdingi  would  be  contrary  to  all  the  iia:ie«»  of  An  cmbaf- 
faJor,  to  th'.*  fpirit  by  which  he  ouglu  to  be  animated,  and  to  the 
Tawful  purpoUb  for  which  he  has  been  ailmitted  into  t!ie  country. 
This  is  what  nobody  will  prefume  to  deny.  But  I  proceed 
farther,  and  lay  it  down  as  a  certain  truth,  that  a  fjvercign  is 
not  obli;;cd  to  tolerate  an  abufc  fo  pernicious  to  his  State,  and 
Co  dctiancntal  Co  foclcty.  I  grant,  indeed,  that  when  there  is 
q  icdion  only  of  certain  ordinary  irant'grcirsoni,  an^l  th:fc  com- 
Ignited  by  pJtluns  who  often  prove  to  be  ratlier  unfortunate  than 
criminal,  ct  whofc  puniftunent  ib  of  no  great  impur:i:icc  to  the 
peace  of  fociety,  the  houfe  of  an  cmbaflador  niav  v^'.ll  fc^vc  as  an 
afyium  for  l\.ch  olTcndcrs  i  and  it  i^  better  that  *!u  r.>vcro!j»;n 
(houlJ  hitFcr  them  to  efcape,  than  cxpofc  the  enjl  -.ff!:  I'jr  to  fre- 
quent mo!e:tat:on  undjr  prctontc  cf  a  f«.arch  attct  them,  and 
thui  involve  the  date  in  any  ditH.uhies  which  nngh:  arife  from 
fuch  proceedings.  And  ai  the  houfe  of  an  emb^^ilHJ.or  is  inde- 
pendent of  the  ordinary  jurifdidion,  no  roagiltrate,  juHice  cf  the 
peace,  or  other  fubotdmate  ufficei ,  li  in  any  cafe  entitled  to  en* 
tcr  it  by  his  own  authority,  or  to  fend  any  cf  his  people  to  enter 
it,  unliTs  on  occaGons  cf  urgent  ncccEty,  when  the  public  wel* 
fare  is  thr-.itciicd  with  imminent  danger  which  admits  of  no 
delay.  Wiia:-:*er  concerns  a  point  of  fuch  weight  and  delicacy, 
— whatjver  aJjfts  the  rights  and  the  dignity  of  a  foreign  nower, 
--  whatever  may  embruii  the  llalc  with  that  po'wcr,  — ii  to  be  laid 
immcilUtely  before  the fovereign,  an!  to  be  determined  either  br 
hiinicif  iu  perfon,  or^  under  his  dircdion,  by  the  privy  council. 

Thus, 
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^icmptioD 
M  <ui  cm* 


\  belongs  to  the  fovcrcign  to  deciik,  oo  occalk»t},  toit  1 
it  of  aTylum,  ^hkh  an  cmbalHiJor  claims  as  bclotigu 
>ure,  is  to  be  refpciicd  ;  and  if  the  qucfUqa  rcf^e*  10; 
whole  arrcft  ©r  puninirb^rtt  in  bf  great  imponance 
1.MC  uific,  tbc  pTincc  if  not  to  be  with-heM  by  ^e  conGdcritu. 
lif  a  "Hviicgc  whith  M^5  never  granted  for  tJie  detriment  and  mi 
rf         .,  In  the  year  1 726^  the  famous  duke  de  Rippctda  htr 
i  bunlTclf  in  the  houie  of  lord  Harrington*  cmDa^idor  fto 
,nd»  the  council  of  Caftillc  decided  "  that  he  might  be 
._.  of  It,  e^cn  by  force  |  dncc,  otberwife^  ihofc  rcgulaii 
phlch  had  been  made  for  the  purpofc  of  maiotaining  a  ma 
rcgiiiar  and  lotimate  cdrrcfpondcncc  between  foTCfcjgns,  wmU 
"  on  the  contrary  operate  to  tbfc  fubvcrGon  and  titter  nttneCj 
**  their  authority  ;  '   *       '^pcrfons  who  had  been  uitrufte£| 

**  with  the  finacices^  l ^•,.  ,  and  the  fecrcts  of  the  ftate, 

were,  when  guilty  of  violating  the  duties  t>f  their  ofiEce^  al- 
**  lowed  to  take  ftieher  under  il  priviJege  which  had  been  gr3nce4 
*'  to  the  houfes  of  cmbafTadors  in  favour  only  of  ordinary  of- 
•*  fenders, — fuch  an  cxtenfion  of  the  right  of  afylura  would  be 
■^  produftive  of  confequences  the  moft  pernicious  and  dcliK 
**  inenraJ  to  all  the  powers  on  earthi  whO|  if  the  prafiicc  once 
•*  became  cftabliihed,  wou^d  be  reduced  10  the  neceflity,  not  oply 
**  of  enduring  the  pre  fence  of  every  man  iftho  was  plouiug  thrir 
**  deft rufli oil,  but  even  of  feeing  him  fup ported  in  their  owa 
**  court  *.**— Nothing  could  be  faid  oa  thij  head  wtihgt^i^ 
truth  and  judgment. 

Tbe  abafe  of  the  privilege  luis  ito-wliere  been  carried  to  a  mt- 
er  extetit  thaii  at  Rome,  wnere  the  em1>afladon  of  drowned  mdl 
claim  it  for  the  whole  ward  in  which  their  houfc  is  fitaatdL 
The  popes,  once  fo  formidable  td  fovercigns,  have  for  abo?e  two 
centuries  been  in  their  turn  under  a  neceffity  of  bbfcnrii^  the 
inoft  delicate  and  cautious'  circumfpeflion  in  thrir  cohdiS  to^ 
W»rd6  them.  It  is  in  vain  that  they  have  endeaivoured  to  fup- 
prefs,  or  at  leaft  to  reduce  withiq  proper  bounds^  an  abuGfC 
privilege,  for  which,  prefcription,  I^owever  great  its  antiquity, 
ought  not  to  be  allowed  asaiUfficientpleaifloppofition  to  jufUce 
and  r^afon. 

An  embaiTadoT'd  carriages  and  equipages  are  equally  priTitcgCtj 
^with  his  Houfe,  and  for  the  fstme  reafons:  to  infult  them,  is  an  at^ 
tack  on  the  embaifadpr  himfelf,  and  on  the  fovereign  whom  he  re- 
prefents.  They  arc  independent  of  all  fubordinate  authority — <t 
guards,  cuftom-houfe  officers,  magiftrates  and  their  a^;eiits,— 
and  muft  not  be  flopped  or  fearched  without  a  fuperior  order* 
But  in  this  inftance,  as  in  that  of  the  embafladof  s  houfe,  the 
aibufe  ik  not  to  be  confounded  with  tKe  right;  It  would  be  sAh 
furd  that  a  foreign  miniiler  fiiould  have  the  power  of  conveyifl^ 
off  in  his  coach  a  criminal  of  confequence,— >a  ma;n,  in  thefii- 
iure  of  whofc  perfon  the  (late  were  bifhlj  interefted  ;  and  that 
he  (hould  do  this  uuder  the  very  eyes  of  the  fovereign,  who  dial 
iROuld  ice  himfelf  defied  in  his  own  kuigdom  and  court.  Where' 
^j^m^n  of  the  abb6  Sc  Mey^q^  viA  jU 


B.  IV.  Ch.  IX.         AND  DOMESTICS.  493 

it  the  fofcreign  vho  wouU  fufier  this  i  The  mtrquU  De  Fon- 
ftenaji  the  French  embaflador  at  Rome,  Iheltered  the  Neapolitan 
exilet  aod  rebels,  and  at  Uft  undertook  to  convey  them  out  of 
Rome  in  his  own  carriages;  but  the  carriages  were  (topped  at 
the  citf  gates  hj  fome  Coriicana  of  the  pope's  guard,  and  the 
Neapolitans  committed  to  prifoo.  The  embaflador  wannly  com* 

Ehuned  of  the  procedure :  but  the  pope  anfwered  ''  that  his 
motive  had  only  been  that  of  arreftlng  men  whom  the  embaf- 
^  fador had  aOifted  in  efcaping  from  confinement;  and  that,  fince 
^  the  embaflador  toolc  the  liberty  of  harbouring  villains,  and  aSbrd'- 
^  ing  protection  to  every  criminal  in  the  papal  territory, — at  leaft 
*'  /v,  who  was  fovereign  of  the  (late,  ought  to  be  allowed  to  have 
^  them  retaken  wherever  they  could  be  found  i  as  the  rights  and 
^  privilegesof  embafladors  were  not  to  be  carried  to  fuch  lengths." 
The  embaflador  replied*  ^*  that  it  would  not  appear,  on  exami* 
*'  nation,  that  he  had  granted  an  afylum  to  any  fubje£ls  of  the 
^  pope,  but  folely  to  feme  Neapolitans,  whom  he  might  very 
^  lawfully  (helter  from  the  pcrfecutions  of  the  Spaniards  *."  By 
this  anfwer,  the  minifter  tacitly  conceded  that  he  would  not  have 
been  authorifed  to  complain  ot  the  ftoppaffe  of  his  carriages,  if 
he  had  employed  them  tor  the  purpofe  of  nvouring  the  efcape  of 
any  of  the  pope*s  fubjeCts,  and  aiding  criminals  to  elude  the  pur* 
fuit  of  juftice. 

The  perfons  in  an  emba(rador's  retinue  partake  of  his  inviola-  ^5  ?*^ . 
bility  I  hb  independency  extends  to  every  individual  of  his  houfe-  ^^ .  '^^ 
hold :  fo  intimate  a  conne£tion  ezifts  between  him  and  all  thofe 
perfons,  that  they  (hare  the  (ame  fate  with  him  :  they  immedi* 
ately  depend  on  him  alone,  and  are  exempt  from  the  jurifdidion 
of  the  country,  into  which  they  would  not  have  come  without 
fuch  refervation  in  their  favour.  The  embaiTador  is  bound  to 
prote£t  them ;  and  no  infult  can  be  offered  to  them,  which  is 
not  at  the  fame  time  an  infult  to  himfelf.  If  the  domcftics  and 
houfchold  of  a  foreien  minifter  were  not  folely  dependent  on  hinif 
it  is  evident  at  firft  ngfat,  how  eafily  he  might  be  barafled,  molcft* 
ed,  and  difturbed  in  u^e  esercife  of  his  functions.  Thefc  maxims 
are  at  prefent  every-where  adopted  and  conErn^cd  by  cu'lom. 

The  embaflador's  wife  is  mtimately  united  with  him,  and  A^^^'f 
more  particularly  belongs  to  him  than  any  other  perfon  of  his^^jfJ^J 
houfchold.  Accortlingly  (he  panicipates  in  his  independence 
and  inviolability:  Ihe  even  receives  diliinguiihed  honours,  which* 
in  a  certain  degree,  cannot  be  retufed  to  her  ikitiiout  affronting 
the  embaiFador ;  and  for  which  there  exifts,  in  the  generality  of 
courts,  an  cliablifhed  ceremonial.  The  rcfpecl  due  to  the  em* 
balTador  extends  likewife  to  bis  children,  who  alto  part  Jlc  of  his 
immunities. 

The  emba(rAdor*s  fccreury  is  one  of  his  domcftics :  but  the  fc*     f  *s^ 
cretary  of  the  embalTy  holds  his  commiflion  from  the  fovereign  ^^if^ 
himfelf;  which  makes  him  a  kind  of  public  minifter,  enjoy  ing  the  cm* 
in  his  own  right  the  prote£tion  of  the  law  of  nations,  and  tlic^^n 

•  Wic^efon**  EmbaUTftJ.  hook  I  {  2S,  towards  the  end. 
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^ifiites  mimexcd  to  hi*  ofEcc,  m<kpefldciiely  of  t!ic  embdfi^ 
■o  whofc  orders  be  i*  indeed  bur  impcTfe^ftiy  fubjcQcd*— 
!Rii>ies  not  at  all,  and  :i!w;;vy5  in  fuch  (kgrcc  only,  m  their 
iimKiii  maHer  ]m$  been  pitafed  to  ordain* 
Couriers  fcnt  or  received  by  an  cmbaiTador,  his  papers,  lcitci% 
^nd  difpitchcSt  all  ciicmially .  belong  to  the  embafTT,  and  are 
^nfeqiicntly  m  be  held  facred ;  finer,  if  they  wcjc  iiot  rcfpcQ- 
t,  iliL'  Icgjunnac  dbjefib  of  the  cmbafTy  cauid  not  be  attained, 
ar  woTJkl  tlic  embaffador  be  able  fo  difcharne  hit  fun^ioiif  wilfc 
Pfcc/Fary  d^'P^^c  of  fcctirity.  The  j>.-itev.^*^ni^fal  of  the 
kilcd  rrovjnce^  decided^  whiltt  the  preiltlent  Jcanuifi  rcBdcd 
whh  them  js  embaflkdor  ironi  France,  that  to  open  the  let  " 
a  public  mini  iter  i&  a  brrach  of  the  law  of  n^fions  ^*  ^.  . 
iriftanccfi  may  be  fc*:n  in  Wicqucforn  That  privilef;e»  howcvetj, 
cWs  not— ^ou  certain  mumcntous  oei'nfion*  when  the  cmbairador 
himfdf  has  violated  the  law  of  natioDS  by  formiug  or  coumc- 


nancing  pi-t- 


\r\'ih- 


The  em- 

baflador's 
authoriry 


liberty  to  ieize  his  papers  tor  the  purpoie  or  discovering  the  vnoie 
fecretj  and  detecting  his  accomplices;  fince,'Ui  fium  «n  emc^ 
gency,  die  embaflador  himfelf  may  lawfully  be  arrefted  and  iiw 
'terrc^pcted  (§  99}.  ihi  example  is  fnmiflied  us  in  the  conduftcf 
the  Roman  gpvernmcntj.who.  fetzed  (he  Iqtters^i^iicb  a  ttcafiMf- 
able  junto  had  committed  to  the  hands  of  Tarqatn's  cmbaft- 
dor8{§  98).  •   '  *       ■ 

The  perfons  in  a  foreign  minifter's  retinue  being  independent 
of  the  jurildic^ion  of  the  country,  cannot  be  taken  into  cuftody 
or  punillicd  without  his  confcnt.  It  would  neverthelefs  be 
over  hi*  rc- highly  impVcpcr  that  they  fliould  enjoy  an  abfolute  independence, 
^^"*'''  and  be  at  liberty  to  indulge  in  every  kind  of  licentious  difordcr, 
vrithout  controul  or  apprehenfiod.  The  embafTador  muft  necef- 
farily  be  fuppofed  to  poflcfs  whatever  degree  of  authority  is  rc« 
quifitc  for  keeping  them  in  order  t '  and  fome  writers  will  hate 
that  authority  to  include  even  a  power  over  life  and  death.  When 
the  marquis  De  Rony,  afterwards  duke  De  Sully,  was  in  Eng- 
land as  embaflador  extraordinary  from  France,  a  gentleman  of 
his  retinue  committed  a  murder,  which  caufed  a  great  ndift 
among  the  people  of  London.  The  embafTador  aifembled  fome 
French  noblemen  who  had  accompanied  him  on  his  miflion^ 
tried  the  murderer,  and  fentenced  him  to  lofe  his  head.  He 
then  acquainted  the  lord  mayor  of  London  that  he  had  pro- 
nouncx.*d  fentence  on  the  criminal,  deGring  that  magiitrate  to 
funilfh  him  with  an  executioner  and  proper  attendants  to  have 

♦  Wicqurfnrt,  book  i.  §  27 

t  ^t  is  his  duty  to  watch  over  their  conduit,  and  to  exert  his  authority  in  order" 
ic  prevent  ihcm  f n  m  tranfgrcninjr  the  bounds  of  their  (latioii,  and  commiltini; 
a^5hon!.  which  may  jjrvc  jiift  oA'ence  to  the  levereign  at  whofc  couit  he  refides,  — 
an  event  which  may  fome  times  he  produdive  of  very  ferioui  and  d.fagrecabic  cdd« 
ftqucacej.  The  Frtnch  court  havi-  j»  fcnt  the  count  De  Harcou»  t  to  England  tum©- 
diute  an  accommodat'on  between  Charles  I.  and  his  parliament^  fcvervl  gentlemen 
of  that  minillcr*5  fuitc  repaired  to  the  rovai  army,  and  fought  agiinfk  theparliii^ 
mcntj'ians:  on  which  account  the  parliament  immediately  deciocd  aii  further 
nwgotiat  oD  with  the  count  De  Harcourt.  Du  Port*s  UifL  of  Coalpit.  toI.  ir.  p* 
a6i. 

1  the 
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the  puniihmcnt  infliftcd.  But  he  afterwards  c onfcntcd  to  dclir 
viT  up  the  crimin  •'  to  tiic  Knglifh,  in  order  ih:it  tlicv  might  ex- 
ecute iuillcc  on  liiin  as  ili-.y  thought  proper:  and  M«)iiHeur  l)c 
Bc.iumont,  the  V  rcnch  emballlidor  in  ordinary,  prevailed  on  the 
Britilh  monarch  to  pardon  the  younij  man,  who  was  related  to  that 
miniller  by  the  ties  of  conlan^uiinty  ''.  It  relU  entire!;'  at  the  option 
cf  the  I'lAcrei^n  to  invell  his  cnibairador  with  fueh  an  extenfivc 
po'.%cr  over  the  pcrfons  of  liis  fuite :  and  the  marquis  De  Rony  was 
confidently  certain  of  haviii^^  his  conduct  approved  by  his  matter, 
who  did,  in  facl,  exprefs  his  approbation  of  tlic  wljo!e  t ran  (ac- 
tion. In  g?TiLral,  however,  it  is  to  be  prcfumed  that  ih*  cm- 
bafTador  is  pnilefled  only  of  a  coercive  power  fullicient  to  re  ft  rain 
liis  depeiuUnis  by  other  punilhments  which  are  not  of  a  capital 
or  infamous  nature.  He  may  punifh  the  faults  committed  againll 
hirnfelf  and  againft  his  mailer's  ftrvice,  or  fend  the  delinquents 
to  their  fovereipn,  in  order  to  their  being  punilhcd.  But  (hould 
any  of  his  people  commit  crimes  againil  fociety  which  dtfervc  2 
ievere  punithmcnt,  the  emb-illiulor  ought  to  make  a  diirm^tion 
between  fuch  of  his  domeftics  as  belong  to  his  dwn  nation,  and 
otiiers  who  arc  fubjefts  of  the  country  where  he  refides.  'J 'he 
ihortell  and  molt  natural «ivay  with  the  latter  is  to  difmits  tlicm 
from  liis  fcrvicc,  and  deliver  them  up  to  juftice.  As  to  tho!e  of 
his  own  nation,  if  they  have  otTended  the  fovereign  of  ilic  coun- 
try, or  committed  any  i»f  rSofr  atrocious  ciimes  in  wliofj  punifli- 
nient  all  nations  are  intercltcd,  and  whofe  perpetr.itors  are,  for 
that  reafon,  ufually  fur  rendered  by  one  iiate  when  de;n.indr-d  by 
another, —  why  (hould  he  not  give  tliem  up  to  the  nation  which 
cail.s  for  their  punilhment  ?  If  the  tranfjiKMiion  W  of  a  d I tTf." rent 
kind,  he  is  in  fend  them  to  his  fovereign.  Tinjiiy,  if  t!ie  cafe 
be  («f  a  doubtful  nature,  it  is  th«*  embad'ador's  duty  to  keep  the 
otKnder  in  irons  till  he  ri'ceivc>  orders  from  iiis  court.  But  if  he 
pjlL's  a  capital  fentence  on  the  criminal,  1  do  not  think  he  can 
h.:v-s.'  it  executed  in  his  own  lioufe;  aw  execution  of  that  nature 
L^ing  an  act  of  territorial  fuperiority  which  belongs  (tnly  to  the 
fm-erei^n  of  the  country.  And  although  the  cmbatrador,  toge- 
clur  with  his  iioufe  and  houfehcid,  be  reputed  out  of  the  coui:- 
try,  tiiat  is  nothing  more  than  a  figurative  mode  of  f{H:ech  in- 
tended torxprefs  his  independency,  and  all  the  rights  ne«  eflarv 
to  the  lawful  luccefs  of  the  cmballV:  nor  can  th.'.t  iictinn  invoKc 
privileges  witich  are  refervcd  to  the  fovcrei;j:i  aiMiie.  — which  arc 
of  too  delicate  and  important  a  nature  to  be  conun-.riieated  to  a 
foreiiirier,  and,  iVioreover,  not  necert'ary  to  the  emb.iilidor  for  the 
>iue  diltharire  of  liis  functions.  If  the  oJenre  \\.\^  b.-cnc^in- 
mictcd  a^.ni::l  the  cmbaflador  or  againll  the  fervi<.e  of  his  m.i:ltr, 
tlie  cmhaii!u!/>r  may  lend  the  delinijuent  to  hib  f.'Vi'rci^n.  If  tlic 
crime  »un».i:ns  the  date  where  the  miniller  riiLlr^,  liv  may  try 
the  criMiitial,  .ind,  if  he  tiiids  liim  worthy  of  death,  deliver  him 
|ip  It  I  li.e  julLicc  of  the  cuuniry,  jd  did  ih;:  maroui^  Dc  Kony. 

*  Su!I/*i  M'.r.i'j:rf,  vo!*  vL  chap,  u 
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( jif.        When  the  commtflioii  of  an  embafTgdor  is  at  an  cndi-— wbcn 
Wheotbe    |j^  Ji^g  Concluded  the  bufincfs  for  which  he  came  into  t|i€  cotm- 
onbafi'ador  ^h^'  when  he  is  recalled  or  difmiffed, —  in  a  word,  when  he  is 
uptf^        obliged  to  depart  on  any  account  whateveT^  his  funClioEii  ceafe: 
btjtt  his  privileges  and  rights  dQ  not  immcdiateijr  expire:  he  le- 
tain^  them  till  his  rerurn  to  his  fovereig^i,  to  whom  he  is  to  mikc 
a  report  of  his  embaffy  *.     His  fafcty,  his  indepetidence,  and  hil 
inviolability,  ate  not  kfs  necefTary  to  the  fuccefs  of  the  embaflf 
in  his  return,  than  at  hi^  coming.     Accordingly^  when  an  em- 
'  p^flador  departs  oo  account  of  a  war  arifing  between  his  maflcr 
_J|d  tlic  fovcreign  at  whofe  court  he  was  employ ed»  he  is  allowed 
»  fuffideiit'time  to  qiMt  the  coootrf  in  fme£k  lecurity:  and 
voreovery  if  he  vaa  retorning  hopne  oy  tuj  and  happened  to  be 
taken  on  his  paflage,  he  would  be.  xeleafed  without  a  momcDt't 
hefitatioH)  as  not  being  fubje£i  to  lawful  capture. 
^^<^:         For  the  fame  reafons  the  enibaflador*8  privileges  ftill  exift  at 
'  icmm^  ^^  times  when  the  a&ivity  of  his  miniftry  happens  to  be  fuf- 
^IndibarfrP^inded)  and  he  ftands  in  need  of  frefli  powers.    Such  a  cafe 
AecsAif^   occurs  in  cbnfequence  of  the  de.9th  of  the  prince  whom  the  mi^ 
pifter  reprefentSy  or  of  the  (bvereign  at  whofe  court  he  refides. 
On  either  occaGon  It  becomes  neceflasr  that  the  miniilcr  (hould 
be  fumi(hed  with  new  credentials.    The  neceflity,  however,  is 
lefs  coffent  in  the  latter  than  in  the  former  cafe,  efpecially  if  the 
fucceflor  of  the  deceafed  prince  be  the  natural  and  neceflary  fuc- 
'  cefibr ;  becaufe,  while  the  authority  whence  the  miniftcr's  power 
emanated}  ftill  fubfi(ls»  it  is  fairly  prefuraable  that  he  retains  his 
former  character  at  the  court  of  the  new  fovereign.     But  if  his 
own  maftcr  is  no  more»  the  minifter's  powers  are  at  an  end  5  and 
he  muft  neceflarily  receive  frefli  credentials  from  the  new  prince, 
before  he  can  be  authorifed  to  fpeak  and  a£l  in  his  name.     In 
the  interim,  however,  he  (lill  continues  to  be  the  miniiler  of  his 
nation,  and,  as  fuch,  is  entitled  to  enjoy  all  the  rights  and  ho- 
nours annexed  to  that  chara£ter. 
f  T17.         At  length  I  have  reached  the  end  of  my  propofed  career.    I 
Coodufioo.  Jo  fiQi  flatter  myfelf  with  the  idea  of  having  given  a  pcrfeft,  full, 
and  complete  treatife  of  the  law  of  nations ;  nor  was  that,  in- 
deed, my  deHgn  ;  for  it  would  have  been  too  great  a  degree  of 
confidence  in  my  own  abilities  to  have  made  fuch  an  attempt  on 
a  fubje^  fo  extenfive  and  fo  copious.     I  fiiall  think  I  have  done 
a  great  deal,  if  my  principles  are  approved  as  folid,  luminous, 
and  fufficient  to  enable  intelligent  per fons  to  give  a  proper  folution 
of  any  minute  queftions  that  may  arife  in  particular  cafes;  and  thall 
be  happy  if  the  rcfult  of  my  labours  proves  in  any  wife  fcrvicc- 
able  to  thofe  men  in  power  who  lov^  mankind  and  refpe^l  juf- 
ticc, — and  furnifhes  them  with  weapons  for  the  purpofc  of  de- 
fending the  caufe  of  right,  and  compcUing  the  unjuft  to  obferve  at 
leail  fome  meafures,  and  to  keep  within  the  bounds  of  decency. 

"*  ««  It  was,  at  that  tunr/*  layi  JoiDville^  <<  an  eftmbliflied  cuftoony  as  well  in  pa« 
**  gan  as  in  thrift i^n  cnuntriea,  that,  when  two  winces  were  at  war,  if  one  of 
**  Siem  htfvpcned  to  dVt,  iVvt  ^iE^MSi4^ot%vi\tfmsL\]B«:|  Vaii  mutuaJlY  feot  to  each 
**  other,  re9iaimcd^iionci%«B4^te»?^    ^*n^ 
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The  borrower  must  retum  this  item  on  or  befoft 
the  last  date  stamped  below.  If  another  user 
places  a  recaU  for  this  item,  the  botrowcr  will 
be  notified  of  the  need  for  an  earlier  return 

Non-receipt  of  overdue  noa  \  mtt  exempt 

the  borrower  frtmi  o      ..^  j'mes. 


Hanrard  CoOege  Widenirr  Library 
imbridge*  MA  0213«        <^l  7*495*2415 


Thank  vol ,  . ..^  lu  prcscnx 

lihran  colleclioci^  at  HarvanJ. 
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The  borrower  musl  return  this  item  on  or  berore 
the  last  date  stamped  below.  If  another  user 
places  a  recall  for  this  item,  the  borrower  will 
be  notified  of  the  need  for  an  earlier  return. 

Non-reccfpf  of  overdue  notices  does  m0i  exempt 
the  tnirrower  from  averdtie  fines 


Harvard  dmege  Widener  Library 
imbridge,  MA  0213K         617-4952413 


Please  handle  ^  ilh  c. 
Thank  you  for  hclpinj:  Xv  prcNcnc 
library  collcciiiws  ai  Harv.ud. 
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The  borrower  must  return  this  item  on  or  before 
the  last  date  stamped  below.  If  another  user 
places  a  recall  for  this  item,  the  borrower  will 
be  notified  of  the  need  for  an  earlier  return. 

Non-receipt  of  overdue  funues  does  nai  exempt 
the  fxjrrower  from  overdue  fines 


Harvard  CoUej»t'  VVidener  IJbmr^ 
ibridge,  MA  02I3H         617-495-2413 


.'^  '-^ 


riea%e  ha  mile  Hith  c 
Thank  you  lur  iiclpin^  tu  preserve 
library  collections  ar  Har>anl. 


